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INTRODUCTION 

This is a mass-tort action arising out of releases from defendant 

Arkema Inc.’s facility in Crosby, Texas that resulted from Hurricane 

Harvey, the wettest tropical cyclone in recorded U.S. history.  Plaintiffs 

allege that the class was commonly exposed to and injured by chemicals 

that, though ubiquitous in the environment and having a multitude of 

sources within the class area, assertedly are attributable to the air and 

water emissions only from Arkema’s facility.  The district court (Ellison, 

J.) certified a sweeping class of all individuals and businesses that re-

side or own property within a seven-mile radius around Arkema’s facili-

ty—an area of over 150 square miles—and authorized both damages 

and unprecedented, untested classwide injunctive remedies for medical 

surveillance and property remediation.  The district court’s order re-

quires this Court’s review for several reasons.   

First, in holding that common issues predominate, the district 

court ignored overwhelming evidence that questions of exposure, causa-

tion, and injury are highly individualized.  Those issues could not be 

tried consistent with the Rules Enabling Act and Arkema’s right to due 

process.   



 

2 

Second, in endorsing plaintiffs’ proposal to address individualized 

questions of causation and damages through a bifurcated trial plan re-

quiring tens of thousands of separate trials in the second phase, the 

court effectively certified an issues class based on a misreading of this 

Court’s precedents that necessitates this Court’s clarification and cor-

rection.   

Third, the district court did not hold plaintiffs to their burden of 

demonstrating that their allegations are susceptible to classwide proof.  

Instead, the court accepted allegations in the complaint unsubstantiat-

ed by evidence and justified its conclusion that the case can be tried as a 

class action by advancing the unsupported premise that variations in 

exposure, causation, and injury are irrelevant because everyone in the 

150-square-mile class area could move around that area. 

Fourth, the court impermissibly certified a class for novel injunc-

tive remedies, again ignoring individualized issues of causation and in-

jury that splinter the class cohesion that Rule 23(b)(2) requires.   

And all of these problems with the court’s order are unfortunately 

only a few items on a long list. 
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In short, the order below defies this Court’s repeated admonition 

that mass-tort events are ordinarily unsuitable for class treatment be-

cause of significant individualized questions of liability and damages.  

The Court should grant the petition and allow an appeal of this “legally 

and practically significant class certification decision.”  Regents of Univ. 

of Cal. v. Credit Suisse First Boston (USA), Inc., 482 F.3d 372, 379 (5th 

Cir. 2007). 

JURISDICTIONAL STATEMENT 

The district court exercised jurisdiction under 28 U.S.C. §§ 1331 

and 1332(d).  It entered its class-certification order on June 3, 2019.  

The order was unsealed on June 14, 2019.  This petition is timely filed, 

and this Court has jurisdiction under 28 U.S.C. § 1292(e) and FRCP 

23(f). 

BACKGROUND 

A. Statement of Facts 

Hurricane Harvey hit southeast Texas in late August 2017, caus-

ing unprecedented flooding.  That flooding precipitated five distinct 

emissions events at Arkema’s Crosby facility over six days: the overflow 

of two wastewater tanks overwhelmed by floodwaters; two events in 

which chemicals decomposed for 30 minutes and then burned for 90; a 
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limited decomposition event; and a controlled burning initiated by au-

thorities of trailers containing chemicals which lasted approximately 

120 minutes.  Resp. Ex. 23, at 2-1-15. 

Plaintiffs allege that three chemical groups constituting “contami-

nants of concern,” or “COCs,” were released during the emissions 

events.  Mot. 3.  Emissions from vehicles, burning trash, and many oth-

er things contain all three; they are ubiquitous in the environment.  

Resp. Ex. 11, at 67-69; Ex. 25, at 102-104; Ex. 26, at 135-136, 175-177, 

236-238.  Experts for both parties acknowledge that within the class ar-

ea there are multiple additional sources for these alleged contaminants, 

including the Harvey floodwaters themselves, the Houston air shed 

(Resp. Ex. 26, at 265), and Highway 90 and the rail line that each bor-

der the Crosby facility (id. at 273).  The Texas Commission on Envi-

ronmental Quality (“TCEQ”) reported 19 non-Arkema air-release events 

occurring between August 25 and September 15, 2017 that could have 

affected the class area.  Resp. Ex. 11, at 11.  And Arkema’s expert found 

within the class area 63 sites identified by EPA as sources of hazardous 

or toxic substances (including 15 active hazardous waste sites), eight 
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sites that contribute to groundwater contamination, and 30 leaking pe-

troleum storage tanks.  Resp. Ex. 9, at 26-27.   

Searching for a connection to COCs, plaintiffs’ experts took 248 

ash, soil, water, and dust samples.  Resp. Ex. 11, at 19.  But the sam-

ples were not chosen to be representative of the class area, as the dis-

trict court acknowledged.  Op. 8.  Although the class area extends seven 

miles from the Crosby facility, nearly 75% of the samples were taken 

within two miles of it.  A mere 7% of the samples were taken between 

four and seven miles from the facility, even though that stretch ac-

counts for 67% of the class area.  Resp. Ex. 11, at 19.  Plaintiffs’ sam-

pling was also directionally biased.  For example, plaintiffs obtained no 

ash samples north or east of the Crosby facility, or more than 5.3 miles 

from the facility.  Indeed, plaintiffs obtained only seven ash samples 

from just six of the 20,000-plus properties in the class area.  Id.; Resp. 

Ex. 9, at 9.   

Plaintiffs’ selective sampling failed to find evidence of widespread 

elevated COC levels.  For example, 82% of plaintiffs’ soil samples for 

one of the COC categories (polycyclic aromatic hydrocarbons) were be-

low the clean “background” sample used for comparison.  Resp. Ex. 11, 
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at 46-47.  This is consistent with other analytical work.  Contemporane-

ous ambient-air monitoring of the area around the Crosby facility de-

tected no constituents of potential concern above established screening 

values.  Resp. Ex. 8, at 11.  In 180 additional samples collected by a 

consultant, 99.975% did not exceed screening levels.  Id. at 14-15.  And 

none of the COCs was the culprit for the remaining 0.025%.  Id.   

As for groundwater, only three of plaintiffs’ samples exceeded 

screening levels, and none involved the COCs.  Resp. Ex. 10, at 10.  

EPA and Harris County Pollution Control Services found that there 

were no ongoing health risks associated with groundwater following the 

emissions at the Crosby facility.  Resp. Ex. 8, at 16-19. 

B. Class-Certification Proceedings 

Plaintiffs brought common-law and federal statutory claims, seek-

ing damages for diminution in property value and cleanup costs and in-

junctions ordering property remediation and medical surveillance.1  

Plaintiffs requested certification of a class of “all residents and real 

property owners located within a seven-mile radius of” Arkema’s facili-

ty.  Dkt. No. 124, at 2.  Plaintiffs proposed a bifurcated trial plan, with 

                                        
1   Plaintiffs originally brought—but then strategically dropped—
claims for personal injury as well. 
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purportedly common issues to be resolved during a single trial in the 

first phase and individualized issues of specific causation and damages 

to be resolved through multiple trials in the second phase.  Mot. Ex. 3.  

The district court certified plaintiffs’ requested class under Rules 

23(b)(3) and 23(b)(2).  Op. 18-39. 

QUESTIONS PRESENTED 

1. Did the district court err in holding that common issues pre-

dominate under Rule 23(b)(3)? 

2. Did the district court err in certifying an injunctive-relief 

class under Rule 23(b)(2)? 

REASONS FOR GRANTING THE PETITION 

This Court has instructed “that it is appropriate to grant leave to 

appeal” under Rule 23(f) “where (1) a certification decision turns on a 

novel or unsettled question of law or (2) [a]n order granting certification 

… may force a defendant to settle rather than incur the costs of defend-

ing a class action.”  Regents, 482 F.3d at 379 (quotation marks omitted). 

Five Circuits additionally have held that manifest errors in a dis-

trict court’s certification decision independently warrant Rule 23(f) re-
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view.2  This Court has not explicitly weighed in on this third basis for 

review, but it has repeatedly accepted Rule 23(f) appeals and reversed 

when the district court erred in certifying a class.3 

Each of these three factors independently warrants immediate 

appellate review of the district court’s decision. 

I. THE DECISION BELOW IS MANIFESTLY ERRONEOUS 
AND RAISES UNSETTLED LEGAL QUESTIONS. 

A. In Holding That Common Issues Predominate Under 
Rule 23(b)(3), The District Court Disregarded Indi-
vidualized Issues Of Exposure, Causation, And Injury. 

This Court has repeatedly recognized that a mass tort 

is ordinarily not appropriate for a class action because of the 
likelihood that significant questions, not only of damages but 
of liability and defenses to liability, would be present, affect-
ing the individuals in different ways.  In these circumstances 

                                        
2   See Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 
F.3d 154 (3d Cir. 2001); Lienhart v. Dryvit Sys., Inc., 255 F.3d 138 (4th 
Cir. 2001); Chamberlan v. Ford Motor Co., 402 F.3d 952 (9th Cir. 2005); 
Vallario v. Vandehey, 554 F.3d 1259 (10th Cir. 2009); In re Lorazepam 
& Clorazepate Antitrust Litig., 289 F.3d 98 (D.C. Cir. 2002).   

3   See, e.g., Ahmad v. Old Republic Nat’l Title Ins. Co., 690 F.3d 698 
(5th Cir. 2012); Madison v. Chalmette Refining, LLC, 637 F.3d 551 (5th 
Cir. 2011); Gene & Gene LLC v. BioPay, LLC, 624 F.3d 698 (5th Cir. 
2010); Gene & Gene LLC v. BioPay LLC, 541 F.3d 318 (5th Cir. 2008); 
Robertson v. Monsanto Co., 287 F. App’x 354 (5th Cir. 2008); Cole v. 
Gen. Motors Corp., 484 F.3d 717 (5th Cir. 2007); Regents, 482 F.3d 372; 
Robinson v. Texas Auto. Dealers Ass’n, 387 F.3d 416 (5th Cir. 2004); 
O’Sullivan v. Countrywide Home Loans, Inc., 319 F.3d 732 (5th Cir. 
2003). 



 

9 

an action conducted nominally as a class action would de-
generate in practice into multiple lawsuits separately tried.   

Madison, 637 F.3d at 556 (quoting FRCP 23(b)(3) advisory committee 

note); accord, e.g., Crutchfield v. Sewerage & Water Bd. of New Orleans, 

829 F.3d 370, 378 n.2 (5th Cir. 2016); Steering Comm. v. Exxon Mobil 

Corp., 461 F.3d 598, 604 (5th Cir. 2006).   

As in those cases, plaintiffs here “have not demonstrated that this 

tort has any exceptional features that warrant departing from the gen-

eral rule and treating it as a class action.”  Steering Comm., 461 F.3d at 

604.  

1. There is no feasible way to try the tens of thousands of 
claims in this case consistent with Arkema’s due process 
rights and the Rules Enabling Act.  

a.  Abuse of the class-action device imposes unfair burdens on 

both absent class members and defendants.  The Supreme Court has 

therefore mandated that district courts conduct a “rigorous analysis” in-

to whether the party seeking class certification has “affirmatively 

demonstrate[d] his compliance” with Rule 23, and that Rule 23 be con-

strued in a manner that protects against these abuses.  E.g., Comcast 

Corp. v. Behrend, 569 U.S. 27, 33-34 (2013); Wal-Mart Stores, Inc. v. 

Dukes, 564 U.S. 338, 363 (2011); Amchem Prods., Inc. v. Windsor, 521 
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U.S. 591, 629 (1997). 

One such abuse is to certify a class when doing so would preclude 

defendants from challenging each class member’s claim in the same 

manner as they could in an individual action brought by a single plain-

tiff.  Because the Rules Enabling Act forbids interpreting Rule 23 to 

“‘abridge, enlarge or modify any substantive right,’” the Supreme Court 

has admonished that “a class cannot be certified on the premise that [a 

defendant] will not be entitled to litigate its statutory defenses to indi-

vidual claims.”  Dukes, 564 U.S. at 367 (quoting 28 U.S.C. § 2072(b)); see 

also Ortiz v. Fibreboard Corp., 527 U.S. 815, 845 (1999) (“[N]o reading 

of [Rule 23] can ignore the Act’s mandate that rules of procedure shall 

not abridge, enlarge or modify any substantive right.”) (quotation marks 

omitted); Amchem, 521 U.S. at 613.  The same principle that governs 

“statutory defenses” applies to the defendant’s right to bring a “chal-

lenge to a plaintiff’s ability to prove an element of liability.”  In re Asac-

ol Antitrust Litig., 907 F.3d 42, 53 (1st Cir. 2018). 

Consistent with these principles, this Court has held that the pre-

dominance inquiry requires courts to “consider ‘how a trial on the al-

leged causes of action would be tried’” to ensure that the case will not 
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“degenerat[e] into a series of individual trials” that are incompatible 

with class treatment.  Gene & Gene, 541 F.3d at 326 (quotation marks 

omitted)).  This analysis requires probing “the claims, defenses, rele-

vant facts, and applicable substantive law in order to make a meaning-

ful determination of the certification issues.”  Robinson, 387 F.3d at 421 

(quotation marks omitted).   

b. Here, the district court did not engage in that “meaningful 

determination.”  If it had, the analysis would have revealed that indi-

vidualized issues surrounding exposure, causation, and injury, as well 

as damages, overwhelm any common issues and would need to be liti-

gated over 20,000 times on an individual-by-individual and property-by-

property basis—an entirely unworkable proposition.   

As Arkema pointed out to the district court, plaintiffs never did 

the work of demonstrating that exposure to the alleged contaminants 

could be proven on a class-wide basis.  Plaintiffs’ limited ash, soil, wa-

ter, and dust sampling evidence was non-representative, ignoring vast 

portions of the class area.  See page 5, supra.   

This lack of evidence to demonstrate classwide exposure is espe-

cially glaring because, as the district court acknowledged, “wind and 
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flood patterns may have concentrated the contaminants in certain are-

as.”  Op. 26.  One of plaintiffs’ experts conceded that it is “normal and 

scientifically-accepted that air emissions from the Arkema plant would 

tend to follow the winds at the time of release.”  Resp. Ex. 16, at 4-5.  

Yet plaintiffs failed to offer any expert testimony on the effect of those 

winds on where the alleged contaminants fell—within the class area or 

otherwise.  

The district court attempted to avoid the import of that fatal prob-

lem by stating that “contaminants were found radiating out in all direc-

tions from the facility” (Op. 26), but the record does not support that 

statement.  One of the documents the court cited did not model where 

contaminants were deposited (Resp. Ex. 14, at 22), and the maps the 

court relied upon (noting the ground presence of COCs) did not purport 

to identify the source of such contaminants (Mot. Exs. 11, 13, 14).   

The district court also failed to distinguish between claims based 

on exposure of persons (health risks) and those based on exposure of 

property (diminution in property value and remediation).  Health risks 

are further complicated by individualized inquiries into where each in-

dividual class member was located at the time of, and after, the emis-
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sion events at issue.  The district court’s analysis did not consider, for 

example, that government entities had established a 1.5-mile evacua-

tion zone around the Crosby facility (Resp. Ex. 3, at 2-3), or that some 

named plaintiffs evacuated (Resp. Ex. 39, at 63), while others did not 

(Resp. Ex. 42, at 10-11)—variations that should have precluded treating 

the class as commonly affected or assuming that a substantial number 

within the class area were exposed at all.  

In addition, each of the plaintiffs’ common-law and statutory 

claims requires them to prove causation.  The district court conceded 

that “[c]ausation could become individualized theoretically,” but 

brushed that concern aside in a single sentence, stating (with no record 

citation) that “[b]ecause Plaintiffs focus only on chemicals with a strong 

link to the facility explosion, there are fewer hyper-localized alternative 

sources that would turn proof of causation into a series of mini-trials.”  

Op. 31.  Yet plaintiffs’ limited sampling never demonstrated that the 

“strong link” between the contaminants and Arkema’s facility that the 

court assumed—and that Arkema would be entitled to contest for each 

class member’s claims—is susceptible to classwide proof.  On the con-

trary, each of the contaminants is ubiquitous in the environment, and 
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experts for both parties recognized that sources unrelated to Arkema 

abound within the class area.  See pages 4-5, supra.  The district court’s 

answer to the existence of alternative causes of any exposure was just 

as cursory and unsupported; the court simply stated that “alternative 

causes would likely apply to large chunks or all of the class area” (Op. 

31)—despite evidence showing that isolating alternative sources re-

quires a property-by-property analysis (Resp. Ex. 11, at 10-13).   

To the extent the district court acknowledged individualized is-

sues at all, it jumped past injury and focused almost exclusively on 

damages, making the analytical error of conflating the two.  Injury—an 

element of liability—cannot be proven classwide.  For the reasons just 

discussed, plaintiffs did not show that exposure to the contaminants is 

capable of classwide proof.  Neither did they show that any quantum of 

exposure to any of the contaminants is injurious, as the district court 

presumed.  See Op. 27 (“it is certain that the health risks are severe”); 

Op. 32 (“the property rights of the class members are being damaged”).  

The district court’s willingness to make assumptions about exposure 

and injury is illustrated, for example, by its certifying a damages class 

despite having excluded plaintiffs’ sole expert on diminution of proper-
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ty values (Op. 15, 35), and certifying a remediation class while ignoring 

the undisputed fact that the alleged COCs in the class area are at con-

centrations below established protective concentration levels (see pages 

5-6, supra). 

Finally, the district court conceded that both types of monetary 

damages plaintiffs request—cleanup costs and diminution in property 

values—require individualized determinations and are not susceptible 

to calculation through a classwide formula.  Op. 34, 38.  Yet the court 

endorsed plaintiffs’ proposal that tens of thousands of individual dam-

ages trials could be avoided through use of “bellwether trials” in the 

“second phase of the case.”  Id. at 34.  That was clear error: Plaintiffs’ 

proposal to avoid individual issues of damages (and specific causation 

and injury) through bellwether trials is exactly the “novel project” of 

“Trial by Formula” that the Supreme Court squarely “disapprove[d]” in 

Dukes as incompatible with the Rules Enabling Act.  564 U.S. at 367.   

2. The class certified by the district court is effectively an 
improper Rule 23(c)(4) issues class. 

The district court’s endorsement of plaintiffs’ bifurcated trial pro-

posal to ease the path to predominance was erroneous for the additional 

reason that it is forbidden by this Court’s precedents, which hold that a 
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“‘district court cannot manufacture predominance through the nimble 

use’ of management tools.”  Ibe v. Jones, 836 F.3d 516, 531 (5th Cir. 

2016) (quoting Castano v. Am. Tobacco Co., 84 F.3d 734, 745 n.21 (5th 

Cir. 1996)).  The rule in this Circuit is that “a cause of action, as a 

whole, must satisfy the predominance requirement of (b)(3)” before a 

district court may employ case-management tools, such as Rule 23(c)(4), 

to “sever the common issues for a class trial.”  Castano, 84 F.3d at 745 

n.21 (emphasis added); accord, e.g., Allison v. Citgo Petroleum Corp., 

151 F.3d 402, 422 (5th Cir. 1998). 

Yet plaintiffs’ bifurcated trial plan was the sole basis on which the 

district court concluded that plaintiffs satisfied predominance notwith-

standing their individualized damages claims.  Op. 34-38.  The court 

thus essentially certified a Rule 23(c)(4) issues class on the purportedly 

common issues to be resolved during the first phase of the trial. 

The district court justified its decision by relying on In re Deep-

water Horizon, 739 F.3d 790 (5th Cir. 2014).  Op. 36-37.  In Deepwater 

Horizon, this Court—without mentioning Castano—appeared to en-

dorse the use of “multi-phase trials under Rule 23(c)(4), which permits 

district courts to limit class treatment to ‘particular issues’ and reserve 
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other issues for individual determination.”  739 F.3d at 816.  The oppor-

tunity to resolve any tension among the Court’s precedents on this im-

portant legal issue is itself a strong reason to grant review.   

Moreover, the district court’s reliance on Deepwater Horizon was 

misplaced.  Deepwater Horizon involved a settlement class, and there-

fore this Court did not have to consider whether it would have been fea-

sible to conduct a trial on the individualized issues reserved for a later 

phase of the case.  Indeed, the Deepwater Horizon decision itself states 

that when “‘[c]onfronted with a request for settlement-only class certifi-

cation, a district court need not inquire whether the case, if tried, would 

present intractable management problems … for the proposal is that 

there be no trial.’”  Id. at 818 (quoting Amchem, 521 U.S. at 620).  As 

the en banc Ninth Circuit recently ruled, “[a] class that is certifiable for 

settlement may not be certifiable for litigation if the settlement obviates 

the need to litigate individualized issues that would make a trial un-

manageable.”  In re Hyundai & Kia Fuel Econ. Litig., --- F.3d ----, 2019 

WL 2376831, at *7 (9th Cir. June 6, 2019).  While Deepwater Horizon is 

therefore distinguishable, to the extent Deepwater Horizon conflicts 

with the Court’s prior decisions in Castano and Allison, the prior deci-
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sions control.  See United States v. Dial, 542 F.3d 1059, 1060 (5th Cir. 

2008). 

3. The district court’s suppositions in service of class certi-
fication lack evidentiary support and fail to hold plain-
tiffs to their burden of affirmatively satisfying the re-
quirements of Rule 23. 

The district court also failed to heed the Supreme Court’s instruc-

tion that “Rule 23 does not set forth a mere pleading standard.”  Dukes, 

564 U.S. at 350.  The court relieved plaintiffs of their evidentiary bur-

den to “affirmatively demonstrate [their] compliance with” Rule 23 (id.) 

by engaging in unsupported conjecture to fill in the gaps in plaintiffs’ 

showing and accepting as true allegations in the complaint that plain-

tiffs never substantiated with evidence.  

Most glaringly, when confronted with individualized issues of ex-

posure, causation, or injury, the district court surmised repeatedly that 

these variations were irrelevant because everyone in the 150-square-

mile class area could move around that area.  See Op. 21 (“The health 

risks are common to the entire putative class, because putative class 

members are moving throughout the area and potentially encounter-

ing these contaminants as they do so.”) (emphasis added); Op. 21-22 

(“The putative class members, as they go about their daily lives and 
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move around the contaminated area, have likely been exposed to more 

than just the contaminants and concentrations found on their own 

property.”) (emphasis added); Op. 26-27 (“individuals’ exposure to con-

taminants results not just from contaminants on their properties, but 

from community-wide contaminants that individuals are exposed to as 

they go about their daily lives in the area”); Op. 28 (“Again, people often 

leave their homes, and if the putative class members do so here, they 

are potentially exposed to additional chemicals beyond just those 

found on their properties.”) (emphasis added); Op. 32 (“[T]he class 

members who own property within the class boundary are more likely 

than the public at large to be moving within the contaminated area, and 

to experience more prolonged exposures to the contaminants.”) (empha-

sis added).   

Plaintiffs offered neither evidence nor argument in support of the 

district court’s supposition about class members’ movements.  Plaintiffs 

also never argued that passing through a particular location within the 

class area is comparable for purposes of exposure, causation, and injury 

to residing or running a business there. 

Relatedly, the district court recited allegations in the complaint 
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that plaintiffs offered no evidence to substantiate.  For example, the 

court accepted plaintiffs’ allegation that “all persons and property with-

in a seven-mile radius of the Arkema facility were exposed to and nega-

tively impacted by” the alleged contaminants.  Op. 4; see also Op. 28 

(“[p]laintiffs all face exposure and the concomitant health risks”); Op. 32 

(“the property rights of the class members are being damaged”).  The 

court justified a classwide medical-surveillance remedy by stating that 

“If their allegations are true, Plaintiffs need to be repeatedly tested for 

health effects.”  Op. 27 (emphasis added).  But the burden was on plain-

tiffs to provide evidence supporting their allegations; the district court 

was not permitted to take short cuts in service of its preference for class 

certification. 

B. The District Court Impermissibly Certified An Injunc-
tive-Relief Class Under Rule 23(b)(2).   

The Supreme Court’s opinion in Dukes makes clear that certifica-

tion of a Rule 23(b)(2) class is appropriate only “when a single injunc-

tion … would provide relief to each member of the class.”  564 U.S. at 

360.  In other words, the Rule 23(b)(2) class must be a “homogenous and 

cohesive group” whose members “suffer from a common injury properly 

addressed by classwide relief.”  Allison, 151 F.3d at 413. 
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For the reasons just discussed, that is far from the case here: Ad-

judicating each class member’s entitlement to either of the two injunc-

tive remedies authorized by the district court—medical surveillance or 

remediation—will require individualized inquiries into causation and 

injury discussed above. 

To be eligible for injunctive relief, a plaintiff must prove that 

(1) … it has suffered an irreparable injury; (2) … remedies 
available at law, such as monetary damages, are inadequate 
to compensate for that injury; (3) … considering the balance 
of hardships between the plaintiff and defendant, a remedy 
in equity is warranted; and (4) … the public interest would 
not be disserved by a permanent injunction. 

eBay, Inc. v. MercExchange, LLC, 547 U.S. 388, 391 (2006).  The Su-

preme Court has confirmed that this four-factor test applies in envi-

ronmental cases and is not automatically satisfied by a violation of en-

vironmental laws. See Monsanto v. Geerton Seed Farms, 561 U.S. 139, 

157 (2010); see also LAJIM, LLC v. Gen. Elec. Co., 917 F.3d 933, 944 

(7th Cir. 2019) (applying traditional four-factor test to Resource Con-

servation and Recovery Act (“RCRA”) claim). 

Moreover, no decision from this Court has authorized either a 

classwide medical-surveillance or a remediation injunction similar to 

those authorized here.  Both the nature and source of the district court’s 
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medical-surveillance remedy are uncertain.  Plaintiffs’ failure to provide 

basic details about how the requested medical-surveillance program 

would operate—what it would involve, how long it would last, and what 

symptoms would be surveilled—makes it impossible for the court to 

have determined whether a classwide injunction could be appropriate.  

In addition, while plaintiffs rely on RCRA as the source for a medical-

surveillance injunction, there are no cases in this Circuit authorizing 

that remedy.  The sole RCRA case that plaintiffs cited was an out-of-

circuit district court decision that merely declined to dismiss a medical-

monitoring claim at the pleadings stage while “offer[ing] no opinion … 

as to whether it will withstand future scrutiny or prove an appropriate 

remedy on the facts presented in the case.”  Easler v. Hoechst Celanese 

Corp., 2014 WL 3868022, at *7 (D.S.C. Aug. 5, 2014).  The novelty of the 

remedy underscores why a far more searching inquiry was required be-

fore the district court could certify a Rule 23(b)(2) class.  

As for remediation, Arkema already has remediated to the satis-

faction of TCEQ some properties within the proposed class area south 

and southwest of the Crosby facility that were affected by wastewater 

tank overflows.  Resp. Ex. 10, at 12.  Those “mitigative steps” create an 
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additional individualized issue that splinters the cohesiveness of the 

class.  Madison, 637 F.3d at 557.  Moreover, the remediation required, if 

any, would necessarily turn on a property-specific analysis, and any 

remediation plan would have to be consistent with the National Contin-

gency Plan (“NCP”)—which requires performing a feasibility study and 

analysis based on localized factors such as cost effectiveness, concentra-

tions of any contaminants, and remedial alternatives.  Resp. Ex. 10, at 

4-8.  Tellingly, the district court did not require plaintiffs to propose an 

actual remediation plan that follows the NCP—instead concluding that 

it was enough for them to have described the plan in general terms as 

“one that orders testing of Plaintiffs’ properties and cleanup of contami-

nants.”  Op. 28.   

In addition, Arkema pointed out to the district court that the 

Eighth Circuit has rejected certification of a similar injunction class 

seeking remediation because “the cohesiveness necessary to proceed as 

a class under (b)(2) is lacking.”  Ebert v. Gen. Mills, Inc., 823 F.3d 472, 

480 (8th Cir. 2016).  The Eighth Circuit explained that the “remediation 

sought is not even universal” because “[r]emediation efforts on each of 

the affected properties, should they be awarded, will be unique” and 
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that “these distinctions matter at this stage under the rigorous analysis 

required.”  Id. at 481.  The conflict between the district court and 

Ebert—which the district court ignored—on the propriety of this remedy 

provides another compelling reason for this Court’s review. 

C. The District Court’s Order Raises Additional Issues 
Worthy Of Review.   

The errors and legal issues detailed above are unfortunately just 

the tip of the iceberg: 

 Daubert.  In determining that common issues predominate, the 

district court relied on the opinions of plaintiffs’ experts, each of 

whom Arkema had challenged under Daubert.  The court de-

scribed as “unclear” whether “a full Daubert analysis at the class 

certification stage is required.”  Op. 6.  The court then repeatedly 

indicated that an expert’s testimony was admissible “at the class 

certification stage” (Op. 12, 14, 17, 18)—even if it would not neces-

sarily be admissible “on the merits” (Op. 17).  The class-action ju-

risprudence in this Circuit would benefit from this Court’s guid-

ance on this novel and frequently recurring issue.  A number of 

other Circuits have held, correctly, that the rigorous analysis re-

quired at the class-certification stage means that expert testimony 
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must satisfy the full Daubert inquiry and be admissible at trial be-

fore it may support class certification.4   

 Class definition.  The district court required only a “rational re-

lationship” between the boundaries of the class area and “Defend-

ant’s allegedly harmful activities.”  Op. 26-27.  That standard 

comes from a handful of district court decisions, not this Court’s 

precedent.  And it’s in tension with the “rigorous analysis” re-

quired as to other elements of class certification.  This case under-

scores the problems with a too-loose standard; the breadth of the 

class definition reinforces the individualized inquiries required to 

determine whether any given member of that class can prove ex-

posure, causation, and injury. 

 Standing.  The district court reasoned that plaintiffs had stand-

ing to pursue injunctive relief because their injury in fact was “the 

chemical exposure itself,” which “has already occurred.”  Op. 29.  

In addition to improperly assuming classwide exposure and equat-

ing exposure with injury, the district court erred in basing stand-

                                        
4   See In re Blood Reagents Antitrust Litig., 783 F.3d 183, 187 (3d 
Cir. 2015); Sher v. Raytheon Corp., 419 F. App’x 887, 890 (11th Cir. 
2011); Am. Honda Motor Co. v. Allen, 600 F.3d 813, 815-16 (7th Cir. 
2010). 
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ing on past injury because standing to seek injunctive relief re-

quires a “real or immediate threat that the plaintiff will be 

wronged again—a likelihood of substantial and immediate irrepa-

rable injury” in the future.  City of Los Angeles v. Lyons, 461 U.S. 

95, 111 (1983) (quotation marks omitted); see also Funeral Con-

sumers All., Inc. v. Service Corp. Int’l, 695 F.3d 330, 342 (5th Cir. 

2012) (plaintiffs lacked standing to obtain injunction because like-

lihood of future harm was speculative).   

II. THE DECISION BELOW CREATES UNDUE PRESSURE TO 
SETTLE. 

This Court and the Supreme Court have long recognized that class 

certification may create “insurmountable pressure on defendants to set-

tle, whereas individual trials would not”—and that is true “even when 

the probability of an adverse judgment is low.”  Castano, 84 F.3d at 746; 

accord AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 350 (2011); 

Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393, 

445 n.3 (2010) (Ginsburg, J., dissenting); Coopers & Lybrand v. Livesay, 

437 U.S. 463, 476 (1978); Regents, 482 F.3d at 379. 

Accordingly, despite Arkema’s strong defenses to plaintiffs’ claims, 

the district court’s certification of a sweeping class of all persons and 
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businesses that reside or own property within a 150-square-mile area, 

coupled with an indeterminate and untested classwide medical-

surveillance remedy, manifestly calls for “appellate review before set-

tlement may be coerced by an erroneous class certification decision.”  

Regents, 482 F.3d at 379. 

CONCLUSION 

The petition for permission to appeal should be granted. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DMSION 

§ 
§ 

United States District Court 
Southern District of Texas 

ENTERED 
June 14, 2019 

David J . Bradley, Clerk 

SHANNAN WHEELER, et al., 

PLAINTIFFS, § CML ACTION NO. 4:17-CV-2960 
§ 

vs. 
ARKEMA FRANCE S.A., et al., 

DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 

AGREED ORDER 

The parties agree, subject to the Court's approval, to the following order: 

1. On February 26, 2019, Plaintiffs filed a motion for class certification 

(Doc. 124) and a memorandum in support of that motion (Doc. 125). 

2. On March 26, 2019, Arkema Inc. ("Arkema") filed its response to the 

motion for class certification (Doc. 138). 

3. On April 10, 2019, Plaintiffs filed a reply memorandum in support of their 

motion for class certification (Doc. 146). 

4. The parties filed all of these documents under seal. 

5. On June 3, 2019, the Court entered a memorandum opinion and order 

(Doc. 169) (the "Opinion") resolving the Plaintiffs' motion for class certification and the 

Defendant's five Daubert motions. 

6. The Court filed its Opinion under seal, presumably because it refers to 

deposition testimony the Defendant designated as confidential. 

7. On June 7, 2019, the Court entered an order (Doc. 171) striking Arkema's 

confidentiality designations to various depositions without prejudice. 

8. Arkema has chosen not to make new designations to those transcripts. 



Case 4:17-cv-02960 Document 173 Filed on 06/14/19 in TXSD Page 2 of 2 

9. . As a result, none of the material in the motion, memoranda or Opinion 

regarding class certification contain information designated as confidential and there is no longer 

a need for those documents to remain under seal. 

10. In addition, none of the exhibits in support of or in opposition to class 

certification remain confidential. 

11. Accordingly, the parties request that the Court approve this agreed order 

and unseal the June 3, 2019, memorandum opinion and order (Doc. 169), Plaintiffs' motion for 

class certification (Doc. 124), Plaintiffs' memorandum in support of their motion for class 

certification (Doc.125), Arkema's response to the motion for class certification (Doc. 138), 

Plaintiffs' reply in support of their motion for class certification (No. 146) and all exhibits filed 

by the parties with those documents. 

Isl Michael G. Stag 
Counsel for Plaintiffs 

Respectfully submitted, 

Isl Thomas E. Birsic 
Counsel for Defendant 

The Court approves the agreed order, and the following documents are unsealed: the June 

3, 2019, memorandum opinion and order (Doc. 169), Plaintiffs' motion for class certification 

(Doc. 124), Plaintiffs' memorandum in support of their motion for class certification (Doc.125), 

Arkema's response to the motion for class certification (Doc. 138), Plaintiffs' reply in support of 

their motion for class certification (No. 146) and all exhibits filed by the parties with those 

documents. 

HON. KEITH P. ELLISON 
UNITED ST A TES DISTRICT WDGE 
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