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CERTIFICATE OF PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28.1(a)(1), the undersigo@unsel for Appellants
in the above-captioned matter submits this Cedaiéiof Parties, Rulings, and
Related Cases.

(A) Parties and Amici.

Plaintiffs in the court below and Appellants ingi@ourt are the American
Meat Institute, American Association of Meat Prames, Canadian Cattlemen’s
Association, Canadian Pork Council, Confederacianidbhal de Organizaciones
Ganaderas, National Cattlemen’s Beef Associati@tiodal Pork Producers
Council, North American Meat Association, and Sexgkt Meat Association.

Pursuant to Rule 26.1 of the Federal Rules of ApfeeProcedure and
Circuit Rule 26.1, the undersigned counsel furtwamits that:

. American Meat Institute (AMI) is a trade associatrepresenting
packers, processors, and suppliers that procegergbnt of the red meat in the
United States. AMI has no parent company and tixdigdy owned corporation
owns 10% or more of its stock.

. American Association of Meat Processors (AAMP) isagle
association representing small and mid-sized npeaiiry, and seafood processors
located in the United States, Canada, and othertges. AAMP has no parent

company and no publicly owned corporation owns H%nore of its stock.
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. Canadian Cattlemen’s Association (CCA) is a fedemnadf eight
provincial beef industry associations represeniagadian beef producers. CCA
has no parent company and no publicly owned cotioorawns 10% or more of
its stock.

. Canadian Pork Council (CPC) is a federation of pirevincial pork
industry associations representing Canadian hodugers. CPC has no parent
company and no publicly owned corporation owns H%nore of its stock.

. Confederacion Nacional de Organizaciones Ganad€N®G) is a
confederation of 46 regional cattle unions reprgsgrMexican beef producers.
CNOG has no parent company and no publicly ownepazation owns 10% or

more of its stock.

National Cattlemen’s Beef Association (NCBA) igade association
representing cattle producers and feedyards ibthited States. NCBA has no
parent company and no publicly owned corporation®©®0% or more of its stock.
. National Pork Producers Council (NPPC) is a trassmeaiation
representing pork producers in the United StaMRBPC has no parent company
and no publicly owned corporation owns 10% or nadriés stock.
. North American Meat Association (NAMA) is a tradesaciation

representing small, medium, and large-sized mehitsiny companies in the
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United States, Canada, and Mexico. NAMA has nemacompany and no
publicly owned corporation owns 10% or more ofsisck.

. Southwest Meat Association (SMA) is a trade assotigrimarily
representing small and medium-sized meat packeysepsors, suppliers and
producers in the Southwestern United States. SEB\o parent company and no
publicly owned corporation owns 10% or more ofsisck.

Defendants in the court below and Appellees in @osrt are the United
States Department of Agriculture, Agricultural Matikg Service, Tom Vilsack in
his official capacity as Secretary of the Unitedt& Department of Agriculture,
and Anne L. Alonzo in her official capacity as Adnsitrator of the Agricultural
Marketing Service.

Intervenor-Defendants in the court below and Ameslin this Court are the

United States Cattlemen’s Association, Nationaht&as Union, American Sheep
Industry Association, and Consumer Federation oEAra.

(B) Rulings Under Review. Appellants seek review of the District Court’s
Order of September 11, 2013 (Docket 49), denyirmgniffs’ Motion for a
Preliminary Injunction, which was accompanied bM@morandum Opinion
(Docket 48) issued the same day. The Order iodejmed in the Joint Appendix
(JA) at JA1219, and the Memorandum Opinion is répeed at JA1139-JA1218.

The ruling under review pertains to the Final Rdiendatory Country of Origin
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Labeling of Beef, Pork, Lamb, Chicken, Goat Mealg\Ahd Farm-Raised Fish
and Shellfish, Perishable Agricultural CommoditiBeanuts, Pecans, Ginseng,
and Macadamia Nui¥8 Fed. Reg. 31,367 (May 24, 2013), which isadpced at
JA508-JA527.

(C) Related Cases.The case on review has not been previously béfose
Court or any other court. To the best of coundeliswledge, no other related
cases currently are pending in this Court or in@timgr federal court of appeals,
nor in any other court in the District of Columbia.

/sl Catherine E. Stetson
Catherine E. Stetson

Counsel for Appellants
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IN THE

Anited States Court of Appeals
for the District of Columbia Circuit

No. 13-5281

AMERICAN MEAT INSTITUTE, ET AL,

Plaintiffs-Appellants,
V.

UNITED STATES DEPARTMENT OFAGRICULTURE, ET AL,
Defendants-Appellees,
and
UNITED STATES CATTLEMEN’S ASSOCIATION ET AL,
Intervenor-Defendants-Appellees.

On Appeal from the
United States District Court for the District of IGmbia
Case No. 1:13-cv-1033 (Hon. Ketanji Brown Jackson)

OPENING BRIEF FOR APPELLANTS

JURISDICTIONAL STATEMENT
This is an appeal from the District Court’s Septembl, 2013 Order
denying Appellants’ motion for a preliminary injuren enjoining Appellees from
implementing and enforcing the Final Rule publisae@8 Fed. Reg. 31,367 (May
24, 2013) (Final Rule). Appellants filed a timelgtice of appeal on September

12, 2013. This Court has jurisdiction pursuar28dJ.S.C. § 1292(a)(1).
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INTRODUCTION

This is a case about meat, the First Amendmentttatmits of an
agency’s statutory authority to impose vast openai changes on a major North
American food industry. Beginning on November 2413, at the direction of
Appellee Agricultural Marketing Service (AMS), miiscuts of meat sold at the
grocery store must be labeled with the country whke source animal was
“born,” and the country where it was “raised,” ahd country where it was
“slaughtered.”

It was not ever thus: Before the new regulatiansackage containing pork
chops from U.S. hogs could simply read “ProdudhefUSA.” Now that same
package must be labeled “Born, Raised, and Slargghte the USA.” And the
labels are even lengthier in parts of the couritag tely on meat from imported
livestock. In Seattle, for example, a pack of lssaaight be labeled “Born and
Raised in Canada, Slaughtered in the United Stafesd in Texas, a tray of T-
bones might be labeled “Born in Mexico, Raised Stalightered in the United
States.” In service of these detailed new labelaggirements, AMS also imposed
a radical new production rule: where previoushahygoducers could (and
regularly did) “commingle” livestock raised in, sdyanada with those raised in
the United States, AMS prohibited that concededfg practice in order to further

its new production-step labeling regime.
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Appellants reasonably asked AMS during the rulemgiroceeding what
governmental interest these new detailed labeleseAMS responded with the
agency equivalent of a shrug, citing only its statyauthority to promulgate
regulations.SeeJA512. That non-response should have made thesgyncase for
the District Court. After all, AMS did not everytio justify compelling the speech
it has compelled.

Until Appellants filed this suit. And then AMS camp with a reason.
Now, AMS proclaims, the governmental interest iquieing this new commercial
speech “is to correct misleading speech and pres@rgumer deception.” JA999.
The “deception” being “prevent[ed]’? The “irregtitees” apparently contained
within the “Product Of” designations that AMS itselandated, and which have
appeared on meat labels since 2009. JA1000. Ewting aside the absurdity of
a government agency referring to itself as an agktteception,” the District
Court should have rejected AMS'’s belated declandbecause it was a plainly
iImpermissible post hoc rationalization. Yet thaetbct Court accepted it anyway.

That original APA sin in turn led to error uponarr Rather than apply
heightened scrutiny to the disclosures compellethbyFinal Rulesee RJ
Reynolds Tobacco Cu. FDA, 696 F.3d 1205 (D.C. Cir. 201RJR), the District
Court applied a less rigorous standard that isagleonly when a compelled

disclosure is intended to prevent consumers froimgomisled by deceptive
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advertising.See Zauderer. Office of Disciplinary Counsel of the Supreme Gour
of Ohig 471 U.S. 626 (1986%pirit Airlines, Incv. DOT, 687 F.3d 403, 412

(D.C. Cir. 2012). But this Court has made it velgar that this more
accommodating standard applies only when correct@wgption is the purpose of
the compelled disclosuendthere is a real risk of consumer deception ab$ett t
disclosure. Further still, this standard applig®wthe compelled disclosures are
designed to “makeoluntaryadvertisements nonmisleading for consumers.”
United States. United Foods, Inc533 U.S. 405, 416 (2001) (emphasis added).
There is no such misleading—or voluntary—advertisehimere AMSis the

source of the alleged “deception.” No court hasr defore applied lesser scrutiny
for compelled speech in such circumstances.

The District Court further erred by concluding tAS had the statutory
authority to promulgate the Final Rule in the fptdce. To begin with, the
labeling requirement itself directly violated thiaip language of the authorizing
statute, particularly with respect to the desigmabf so-called “Category B” and
“Category C” meats. For another thing, AMS—the iBgltural Marketing
Service—is authorized only to promulg#beling regulations, and has no
authority over meat production practices. AMS thyseeded its limited statutory

mandate when it banned commingling of livestocknbmrraised in different
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countries. Yet the District Court rejected altloése contentions, bringing us to
this pass.

In this appeal, Appellants challenge the Distriou@’'s denial of their
motion for a preliminary injunction. Appellants’ambers are being irreparably
injured, right now. They will be injured to an evgreater extent once AMS
begins enforcing the Final Rule on November 24 320%ome may even face
enforcement penalties of $1,000 per violating pobd his Final Rule should
never have issued. Now it should be enjoined.

ISSUE PRESENTED FOR REVIEW

Whether the District Court committed legal errorgddhus abused its
discretion, when it denied Appellants’ Motion foPeeliminary Injunction.

PERTINENT STATUTES

The pertinent statutes are reprinted in the Addentiuthis Brief.

STATEMENT OF THE CASE AND THE FACTS
l. BACKGROUND
A. North American Trade in Livestock.

Processors and packers in the United States redgosss to cattle and hogs
produced in Canada and Mexico to provide U.S. caoess with a year-round
supply of meat that is safe, nutritious, and afédid.

Livestock is a commodity unique in its sensitiiilyenvironmental and

economic conditions, such that highly integrateditrg relationships have
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developed around seasonal and regional fluctuatrosgpply and demand. In the
beef industry, for example, processors and pacdkele Northwestern United
States have consistent (and in some seasons demend for Canadian cattle;
while there are limited regional herds in the Nostist, the larger Midwestern
herds are on the other side of the Rocky MountaBee]A555-JA561; JA1022.
Businesses in the Southwestern United Statesaumported Mexican cattle
because historic drought conditions have sharglyged the size of regional herds
there. SeeJA127-JA130; JA535; JA564; JA569; JA572-JA576. Pbek industry
relies on imports, mostly from Canada, for simiesisons.SeeJA123-JA124,
JA552-553"

The United States is also a critical export mafgeCanadian and Mexican
ranchers. Canadian ranchers typically exporte#ttt have been born and raised
(“fed”) on that country’s prairies for one yearmore. JA577-JA578. Mexican
ranchers, by contrast, typically export young (tfeg) cattle to the United States
because they cannot be sustained cost-effectivetiieland in MexicoSee
JA534; JA1033-JA1035. These animals are raiseth@orths—or even years—in
the United States before they are ready for slaughd.; JA130.

In 2012, the United States imported over 2.25 omliof head of cattle and

5.5 million hogs. JA129; JA37. Regardless of tlkeuntry of origin, the health

! For diagrams showing the segments of the beefpankl industries, se@A82
and JA92, respectively.
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and safety regulations administered by the UnitateS Department of
Agriculture (USDA), through its Food Safety anddastion Service (FSIS), treat
all animals the same. That &l animals processed at federally inspected plants,
whether originating from Canada, Mexico, or thetgaiStates, are subject to the
same health and safety standarfiseeFederal Meat Inspection Act, 7 U.S.C.
88 601et seq. Poultry Products Inspection Act, 7 U.S.C. 88 éb%eq

Nothing in any of the applicable USDA rules or riegions prohibits
retailers from disclosing as much as they want atfmimeat production chain to
consumers. That means if retailers believe thestaners value knowing that the
meat they are eating comes from born-and-bred Uidtates animals, retailers can
provide that information and capture that value.

B.  Country of Origin Labeling Legislation.

Retailers have always had the ability to desighhag&-origin meat
voluntarily. Butin 2002, Congress decided to mtiet designation a mandatory
requirement. That year it amended the Agricultidatketing Act of 1946 (AMA)
to require retailers of covered meat products torm consumers of the product’s
“country of origin.” Pub. L. No. 107-171 § 282,8.$tat. 134, 533 (2002) (JA153-
JA157). The primary aim of this legislation wadimit “United States” country

of origin designations to meat from animals thatenexclusively born, raised, and
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slaughtered in the United States. JA156. Thetstaharged AMS with
promulgating regulations accordingly. JA157.

AMS did so in 2003. But its proposed implementiagulations went much
further than the statute. AMS’s proposed rule wWdwdve required that all meat
labels affirmatively identify the country where tbeurce animal wasorn, the
country where it wagised andthe country where it wadaughtered 68 Fed.
Reg. 61,944, 61,983 (Oct. 20, 2003), JA198. Thapgsed rule never made it to a
final printing: In its wake, Congress suspendegl@mentation of the statute it
had just passed two years before. Pub. L. No.1B38S 749, 118 Stat. 3, 37
(2004).

Congress returned to country of origin labelin@@®8, when it approved
certain amendments as part of the Food, Conservatia Energy Act of 2008
(2008 Farm Bill). Pub. L. No. 110-234 § 11002, Bat. 923, 1351 (2008). This
time, rather than leave it to AMS, Congress defithedterm “country of origin”
for each conceivable category of me8ee7 U.S.C. § 1638a(2)See als@dA141-
142.

As relevant here, the statute provides:

(A) United States country of origin. A retailer * * * may
designate the covered commodity as exclusivelyritpai
United States country of origin only if the covemmmodity

Is derived from an animal that was * * * exclusi&lorn,
raised, and slaughtered in the United States;
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(B) Multiple countries of origin. A retailer of a covered
commodity that is * * * derived from an animal tHatas]

* * * not exclusively born, raisedgnd slaughtered in the United
States [but was] born, raisemt, slaughtered in the United
States, and [was] not imported * * * for immediataughter,
may designate the country of origin as all of thardries in
which the animal may have been born, raised, andybkered;

(C) Imported for immediate slaughter. A retailer of a
covered commodity * * * that is derived from an iauail that
[was] imported into the United States for immedsisaighter
shall designate the origin * * * as * * * the couptfrom which
the animal was imported[,] and * * * the Unitedh&s;

(D) Foreign country of origin. A retailer of a covered
commodity that is * * * derived from animal thatnet born,
raised, or slaughtered in the United States slesibthate a
country other than the United States as the counfitry
origin*** [7 U.S.C. § 1638a(2)(A)-(D) (emphasadded).]

Meat labeled in accordance with these provisiomrslled “Category A meat,”
“Category B meat,” and so on, as applicable.

The four categories above correspond only to musdesold at retail,
namely, the steaks, pork loins, chicken breast$|amb chops stocked in
supermarket meat cases. Congress exempted foadesestablishments from the
country of origin requirements, and it exemptedcpssed-food items sold at retail
as well—such as bacon, jerky, or pre-marinated snddt 88 1638(2)(B),
1638a(b). Ground meats are treated separatelyctrebe labeled with “a list of
all countries of origin” or “all reasonably possldountries of origin.”ld.

§ 1638a(a)(2)(E).
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These country of origin labeling requirements aaelkded by recordkeeping
and verification requirementsSee id§ 1638a(d). The statute authorizes USDA to
take enforcement measures against any meat-inchestiigipant who fails to
comply with these requirements, with potential lgpénalties of $1,000 per
violation. 1d. § 1638b.

C. The 2009 Rule.
In a 2009 final rule, AMS approved regulations iempkenting the 2008

statute.See74 Fed. Reg. 2658 (Jan. 15, 2009) (2009 Rule), aAZMS adopted
a labeling system using a “Product of " schesueh as “Product of the United
States” (for Category A meat) and “Product of theted States and X” (for
Category B meat). JA251See infraat 13 (table of permissible labels).

The 2009 Rule also provided guidance for the lalgehf meat products that
resulted from “commingling,” which occurs whendiprocessor processes meat
from animals with different countries of originansingle production day, or (ii) a
retailer offers meat products with different cowagrof origin in the same retail
case. JA215. As AMS recognized, “[clJomminglinggeliproducts is a
commercially viable practice that has been histdigautilized.” Id. AMS’s
guidance for designating commingled products oelkatvas thus intended to
afford regulated entities the “needed flexibilitgd operate in a manner that does

not disrupt the normal conduct of busineskl”

10
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Under the 2009 Rule, retailers would designatecthantry of origin for
commingled products as all possible countries mfior Id. For example, when
“Product of the United States” meat was comming¥ati “Product of United
States and X” meat, the signage for the resultnogyct would say “Product of
United States and X.”

D. The World Trade Organization Dispute.
After AMS published the 2009 Rule, Canada and Mefiled a complaint

with the Dispute Settlement Body of the World Tr&iganization (WTO)
alleging that both the 2009 Rule and the applicabbeisions of the 2008 Farm
Bill—jointly referred to as “the COOL measure”—vated the WTO Agreement
on Technical Barriers to Trade (TBT Agreement) atiter international
obligations.

A WTO panel found that the COOL measure impermiggitscriminated
against imported livestock, and the WTO AppellatelBaffirmed that finding.
SeelJA253-JA507. The Appellate Body concluded that@@#OL measure
contravened the TBT Agreement because the recqgodigeand verification
requirements necessary to process imported liviest@ated an “incentive in
favour of processing exclusively domestic livestatiat did not arise “exclusively
from a legitimate regulatory distinction.” JA4QIA425-JA426. The Appellate

Body specifically found problematic that under @@OL measure “information

11
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regarding the origin odll livestock will have to be identified, tracked, and
transmitted through the chain of production by gz producers * * *, even
though a considerable proportion of the beef anll derived from that livestock
will ultimately be exempt from the COOL requirem&nbecause it falls into the
food-service or processed-food exemptions. JA4284. Thus both the limited
information conveyed—as well as “the exemptionsgfrem”—were “of central
importance” to the ruling. JA425.

The Dispute Settlement Body adopted the Appellatgyt ruling on July
23, 2012. Subsequently, a WTO arbitrator gavedhiged States until May 23,
2013 to bring the COOL measure into compliancel068, JA1063.

E. The 2013 Rule.
AMS cut it close. On March 12, 2013, AMS issud@raposed Rule

introducing a new regime of mandatory labeling pratluction practicesSeer8
Fed. Reg. 15,654. The Proposed Rule requiredeaetdo designate, separately,
the country where the source animal was “born, dinentry where it was “raised,”
and the country where it was “slaughterettl’ at 15,646. Thus, the meat from
feeder cattle imported from Mexico will be desiggthtBorn in Mexico, Raised
and Slaughtered in the United States,” whereas frazat“fed” cattle imported
from Canada for immediate slaughter will be dedigndBorn and Raised in

Canada, Slaughtered in the United States.” Thg@xdeption is for meat with a

12
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“foreign country of origin” under “Category D,” wtlh will continue to be labeled

“Product of X.” Id. at 15,647.

In order to facilitate this new, highly detailedb&ing requirement, AMS

ventured upstream: it banned comminglimg. at 15,646. That ban requires

retailers and their suppliers to segregate meatyrding to their respective “Born,

Raised, and Slaughtered” designations. JA34-3%39A

The changes from the Final Rule can be summarizddllaws:

n

)

UJ

UJ

Product of X and the
United States

Category 2009 Label 2013 Label
A Product of the United | Born, Raised, and Slaughtered
(U.S) States the United States
B Product of the United | Born in X, Raised and
(Multiple) States and X; or, Slaughtered in the United States;
Product of the United | or, Born in X, Raised in Y,
States, X, and Y Slaughtered in the United States.
C Product of X and the | Born and Raised in X,
(Imm. Slaughter) | United States Slaughtered in the United States
D Product of X Product of X
(Foreign)
Commingled | Product of the United | Prohibited
(A) + (B) States and X
Commingled | Product of the United | Prohibited
(B) + (C) States and X; or

13
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On May 23, 2013, without a moment to spare, AMSesl its Final Rule,
which did not differ in any relevant particular findahe Proposed RuleSee
JA509% AMS made the new requirements effective immetjiagaipposedly to
further “the public interest.'ld. Nevertheless, AMS announced that for the first
six months it would “allocat[e] [its] resources” ‘tmdustry education and
outreach.”Id. This “outreach” period expires on November 23nid year.

.  PROCEDURAL BACKGROUND

Appellants are trade associations that represamy eegment of the meat
industry. They represent livestock producers enlimited States, Canada, and
Mexico. They represent feedlots who play a vitéimediary role. And they
represent packers and processors who source arinoralsll over North America
to satisfy this country’s high demand for meat.g&ibner, Appellants filed a
Complaint in the District Court seeking to set adide Final Rule on the grounds
that it compels speech in violation of the Firsté&rdment, exceeds the authority
granted in the AMA, and is otherwise arbitrary @agricious in violation of the
Administrative Procedure Act (APA), 5 U.S.C. 8§ 7DRA).

Shortly thereafter, Appellants sought a preliminajynction, explaining

that their members were suffering (and would car@ito suffer) irreparable harm

2 The Final Rule authorizes abbreviations and pedabstitutions, such as the

use of the word “harvested” instead of “slaughtér@dd511.

14
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if the Final Rule were not enjoined pending judiceview® The District Court
held a hearing on Appellants’ Motion in late Augulitissued a memorandum
opinion and order denying the Motion two weeksrlai&ppellants filed their
notice of appeal the next day.
STANDARD OF REVIEW

“A plaintiff seeking a preliminary injunction musstablish that he is likely
to succeed on the merits, that he is likely toesuffreparable harm in the absence
of preliminary relief, that the balance of equitigss in his favor, and that an
injunction is in the public interest.Winterv. NRDC 555 U.S. 7, 20 (2008). This
Court “review([s] a district court’s weighing of tieur preliminary injunction
factors and its ultimate decision to issue or d&augh relief for abuse of
discretion.” Chaplaincy of Full Gospel ChurchesEngland 454 F.3d 290, 297
(D.C. Cir. 2006). “[A]ny legal conclusions upon wh the district court relies,”
however, “including whether Appellants have demaist irreparable injury, are
reviewed de novo.ld.

SUMMARY OF ARGUMENT

Each of the fouwWinterfactors favors an injunction in this case.

* The day the government’s response to the Motios duee, four organizations—
United States Cattlemen’s Association, Nationaht&as Union, American Sheep
Industry Association, and Consumer Federation oEAta—moved to intervene
on behalf of AMS. The District Court granted thetran.

15
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Appellants are likely to succeed on the meritsheirtFirst Amendment
claim. The Final Rule compels speech that doesdwdince a substantial
governmental interest and is more extensive thaegsary to serve any
government interestSee RIR696 F.3d at 1217. The District Court erred in
reviewing—and affirming—the Final Rule under thedeigorous standard set
forth in Zauderer 471 U.S. at 651-652. Th&@audererstandard applies only to
disclosure requirements “designed to correct misigacommercial speech.”
RJR 696 F.3d at 1213Zaudererdoes not apply when a rule, like the Final Rule,
Is not so “designed”; the Final Rule never purpbtteaddress or correct
misleading speech. Nor do2audererapply when the government amends
existing disclosure requirements that have nottondp with misleading speech.
See RJR696 F.3d at 1214. Even und&uderer moreover, the Final Rule falls
short.

Appellants also are likely to succeed on the mefitheir claim that the
Final Rule violates the AMA because AMS exceedgdtatutory authority when
it (i) purported to ban the practice of comminglexgd (ii) promulgated labeling
rules that contradict the statutory scheme. Thellag statute does not authorize
AMS to regulate production practices. Nor doagve AMS authority to require
retailers to designate on their labels each coumtigre the animal was “born,”

“raised,” and “slaughtered.” The legal holdingwhich the District Court

16
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premised its approval of the Final Rule—that AM&igulations are permissible
because Congress did not specificallghibit them—is precisely the opposite of
what the law actually isSeeRailway Labor Executives’ Assin National
Mediation Bd, 29 F.3d 655, 671 (D.C. Cir. 1994) (en barR)EA. The Final
Rule, in any event, constitutes a patently unreasienconstruction of the statute.

Appellants’ members also are irreparably injurethmabsence of a
preliminary injunction. They are harmed, as a aratt law, because the Final
Rule violates their First Amendment rightSlrod v. Burns 427 U.S. 347 (1976).
The Final Rule also causes devastating harm to blisinesses, and that harm is
irreparable. Appellants’ members at each stadkeoproduction chain are already
suffering and will continue to suffer losses forighhno redress is available, even
in the event of a favorable ruling on the merits.

Finally, the remaininyVinterfactors favor an injunction. The harm to
Appellants’ members exceeds any potential harrheégbvernment while this case
is litigated on the merits, and there is no puisiterest in the enforcement of an
unconstitutional, irrational regulation that is ceded to have no connection

whatsoever to public health or safety. The FinakeRshould be enjoined.

17
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ARGUMENT

l. APPELLANTS ARE LIKELY TO SUCCEED ON THE MERITS O F
THEIR CLAIMS.

A. The Final Rule Violates the First Amendment.

The Final Rule compels Appellants’ members to spdakiandates that
labels for covered muscle cuts of meat separatatg the country where the
animal was “born,” the country where it was “raiseahd the country where it was
“slaughtered.” JA510-JA511. And this informatiomust be conveyed from
supplier to purchaser, at each step from ranchteler. 7 U.S.C. § 1638a(d).

“It is, however, a basic First Amendment princifflat freedom of speech
prohibits the government from telling people whneyt must say.”Agency for
Int’'l Dev. v. Alliance for Open Soc'y Int'l, Inc133 S. Ct. 2321, 2327 (2013)
(internal quotation marks omitted). And in thddief commercial speech, a law
compelling speech is consistent with the First Admant only when it advances a
substantial governmental interest to a materiatekgnd is no more extensive
than necessarySee RJR696 F.3d at 1217. Because the Final Rule doesame
close to meeting that high bar, it is unconstitdilo

1. The Final Rule is Subject to Heightened Scrutiny

Compelled commercial disclosures are subject tghtened scrutiny under
the standard established@entral Hudson Gas & Elec. Corp. Public Serv.

Comm’n of N.Y.447 U.S. 557 (1980)See RIJR696 F.3d at 1217. There is only

18
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one exception to this rule, and it is a narrow ocempelled disclosures of fact
that are “directed at misleading commercial spescinive First Amendment
scrutiny if they are “reasonably related to theviggmment’s] interest in preventing
deception of consumersS3pirit Airlines,687 F.3d at 412 (internal quotation
marks and citations omitted).

This narrow exception derives fraiauderer 471 U.S. 626, and from
Milavetz, Gallop, & Milavetz, P.A.. United States559 U.S. 229 (2010), two
decisions in which the Supreme Court upheld disclsequirements designed
specifically to cure potentially misleading advegtnents in the professional
services fields.See Zaudere®71 U.S. at 651-653 (attorney may be required to
include a disclaimer in advertisements that “caygim-fee” services are not free of
cost);Milavetz 559 U.S. at 253 (“debt-relief” companies may éguired to
disclose in advertisements that services mighualfiling for bankruptcy).See
also, e.g.Spirit Airlines 687 F.3d at 413 (upholding requirement that eerfa
advertisements prominently disclose total cost elecluding taxes and fees was
deemed misleading).

With respect to the applicability of tlZaudererstandard, this Court has
been unequivocalZaudererapplies to laws “designed to correct misleading
commercial speech.RJR 696 F.3d at 1213. It doestapply to laws that aneot

so “designed.”See id. Accord Nat'l Ass’'n of Mfré. NLRB 717 F.3d 947, 959

19
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n.18 (D.C. Cir. 2013)And affirmance for “reasonableness” undaudereris
“only appropriate if the government shows thateab& warning, there is a self-
evident—or at least potentially real—danger thaddwvertisement will mislead
consumers.”’ld. at 1214 (internal quotation marks and citationtted).

The District Court’s decision to affirm the FinalilR undeiZaudererwas
error twice over. First, in order to invoKauderer the Court read an anti-
deception rationale into the Final Rule that AM® Inat articulated in it, thereby
violating the cardinal principle that “a reviewingurt * * * must judge the
propriety of [agency] action solely by the groumasoked by the agency.SEC v.
CheneryCorp., 332 U.S. 194, 196 (1947). Second, the Distratir€applied
Zaudererwhen by its terms that decision addresses dis@dagguirements
intended to correct misleadingluntarycommercial messages.

a. The Final Rule Does Not Articulate an Anti-Decefon
Rationale.

This Court has explained that tBAaudererstandard applies to laws
“designed to correct misleading commercial spee¢hlR 696 F.3d at 1213.
Compare, e.gMilavetz 559 U.S. at 253 (disclosure was “directed atéepual
misleading use of term “debt-relief"$pirit Airlines 687 F.3d at 412 (fare-
advertising rule “target[ed]” misleading advertgiof fare prior to taxes and fees)
The Final Rule is not so “designedRJR 696 F.3d at 1215, and it is textbook

administrative law that “an agency’s order mustipkeld, if at all, on the same

20
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basis articulated in the order by the agency itséfederal Power Comm’n.
Texaco, InG.417 U.S. 380, 397 (1974) (internal quotation markd citation
omitted). It was error for the District Court tppdy Zaudereron the basis of a
rationale contrived for litigation, but found nowhen the Final Rule.

In the Final Rule, AMS explained that it initiatée rulemaking process in
response to the WTO Ruling. It did not explain whiyhow, that process led it to
adopt a “Born, Raised, and Slaughtered” labelimgirement. In fact, AMS was
conspicuously agnostic about the value of “Borns&# and Slaughtered” labels
to consumers. In the “Statement of Need,” for ex@nAMS admitted that there
“does not appear to be a compelling market falugeiment” to support the need
for government-mandated labeling. JA519. Andetwfurther: “evidence
suggests market mechanisms could ensure that timeabjievel of country of
origin information would be provided to the degvedued by consumers.ld.

(The Statement of Need was thus, and curiousligtaraent oho need.)

Then, in its “Analysis of Benefits and Costs,” AM&me up with only this
as a putative benefit: “certain U.S. consumeraevéhe designation of the
countries of birth, raising and slaughter on meatipct labels” and may “base
their purchasing decisions” on this informatidd. But AMS offered no further
detail. It instead rested on the armchair hypashibst “information on the

production steps in each country may embody Igqtedtden or unobservable)

21
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attributes, which may be important to individuahsamers.”ld. AMS did not
validate the “interest” of those “certain U.S. comers,” nor did it appear to agree
that production-step information actually convestevant “attributes” that
consumershouldfind “important,” nor did it identify what exactlthose
“attributes” were, nor did it articulate an indegent, let alone substantial,
government interest in advancing them. AfterAMS has repeatedly stated that
country of origin information has nothing to do health or safety. JA274.

AMS’s failure to provide a rationale supportingmisw compelled-speech
regime was not an oversight. It was aware ofhbigyation. After AMS issued its
Proposed Rule, commenters objected that the Prdgtgie posed significant First
Amendment issuesSee, e.g.JA53. In the Final Rule, AMS responded only that
“disagree[d],” and that “[it] believes that the [©Q statute] provides the authority
to amend the COOL regulations to require the lalgedif specific production
steps.” JA512. This was a non-answer to thecalijuestion the commenters
raised. The authority to regulate in a particway is not a justification for

compelling speech.

* See also, e.gFSIS, Country of Origin Labeling for Meat and €ken,
http://www.fsis.usda.gov/wps/portal/fsis/topics/fbsafety-education/get-
answers/food-safety-fact-sheets/food-labeling/cquot-origin-labeling-for-meat-
and-chicken/country-of-origin-labeling-for-meat-addicken (last visited Sept. 20,
2013).
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What AMS didnotsay is as important as what little it did say. Hieal
Rule does not say, or reflect, that AMS “directédgésigned,” or “framed” the
new labeling requirement to “counteract specificeggive claims.”"RJR 696 F.3d
at 1213, 1213, 1215. AMS never invoked the notinat its old regulations led to
consumer “deception,” or “misled” any consumer;haéspect to consumer
interest, all AMS said is that the comments onptoposed rule had
“‘demonstrate[d] that there is interest by certaiB.léonsumers in information
disclosing the countries of birth, raising, anduglater.” JA518.See als@JA513
(similar).

Because Zauderets holding is limited to cases in which disclosure
requirements are ‘reasonably related to the [gowent’'s] interest in preventing
deception of consumers,RJR 696 F.3dat 1214, and the government
demonstrated no such “interest in preventing demeatf consumers,Zauderefs
standard was simply not in play. To be sure, thalfRule twice states the new
labels will “more accurately reflect” country ofigin. SeeJA517 (cols. 1 and 2).
But the Final Rule nowhere suggests the prior Rb&reinaccurate All AMS
can be saying in these two instances—which appdags response to industry
comments about cost burdens and not in a discus$itr rule’s purpose—is

exactly what AMS said in the summary and in twoeatoather places in the Final
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Rule: that the labels provide information thatrisote specific.” JA509. The
agency’s response to commenters’ First Amendmeetbbns thus says it all:
AMS (ostensibly) has the authority to require tisclbsure of “specific”
production steps, therefore, the regulation sasthe First Amendment: QED.
The agency’'$pse dixitdemonstrates nothing. And what AMS did or did not
say in the Final Rule matters. “[T]he law does al@dw [a court] to affirm an
agency decision on a ground other than that relpeh by the agency.Maninv.
NTSB 627 F.3d 1239, 1243 (D.C. Cir. 2011). Abaudererapplies only to
measures that arelésigned taounteract specific deceptive claimdIR 696
F.3d at 1215 (emphasis addedccordingly, inRJR this Court appliecCentral
Hudson notZaudererto FDA'’s graphic-warning requirement for cigarette
packages because the only interest FDA had “eXplasserted” in its rule was its
interest in dissuading consumers from smokingatiency had not “fram[ed] th[e]
rule as a remedial measurdd. at 1218, 1215. In AMS’s Final Rule, the only
interest “explicitly asserted” is the interest o&ftain U.S. consumers.” JA519.
Accordingly, that was the interest on which thetidis Court should have
conducted its analysis of the Final Rule, and amaysis should have proceeded

underCentral Hudson

5 See alsdA510, JA511 (3 times), JA512, JA513 (2x), JASIA516 (2x), JA518
(2x), JA519 (4x), JA522, JA523 (2X), JA526, JA527.
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That is not what happened. Seeking refugéanderets more lenient
standardAMS announced in this litigation, for the first #nthat “the
governmental interest is to correct misleading spead prevent consumer
deception.” JA999. That was a classic “post htiomalization” that the District
Court “[could] not accept.”Burlington Truck Lines. United States371 U.S. 156,
168 (1962). But the court did anyway.

The District Court concluded, first, based on Wsdcommon sense” and
“experience,” that the labels required by AMS’s 2@Rule created “a likelihood of
consumer confusion.” JA1154. Then, the Courtedatround in the Final Rule
for any verbal crumbs that could indicate AMS mighte had the same view, and
concluded that that the few it found—statementstti@labels will provide “more
specific information” and would “more accuratelyleet” country of origin—
indeed “sufficiently establishe[d]” AMS’s intent fiwevent consumer deception.
JA1154-JA1155.

The District Court’s cart-before-the-horse appro@aixactly what the APA
forbids. Administrative law puts the burden onrages to explain and justify
their actions precisely gbatcourts do not have to root around for possible
rationales, as the District Court did hef&ee ChenerB32 U.S. at 196-197 (“It
will not do for a court to be compelled to guesthattheory underlying the

agency’s action[.]”) And because the District Caxoimmenced its analysis by
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articulating itsown beliefs, not the agency’s, it shoehorned the Hdé within
Zauderer even though AMS had not “frame[d] [its] rule aseanedial measure
designed to counteract specific deceptive claingeé RIR696 F.3cat 1215. The
District Court’s inversion of the APA standard tHed it to cast aside this Court’s
First Amendment standards as well.

To be clear, nothing the Final Rule—nothing—suggests that AMS saw
itself as correcting prior misleading or untruthdpleech. The Final Rule does not
contain the words “deception” or “misleading.”nientions consumer confusion
only torefutea commenter’s observation that the new labelsoréaite consumer
confusion. SeeJA514. As even the District Court had to acknogked[AMS]
may not have used the specific words ‘deceivehaslead’ when explaining the
purpose of the production-step disclosure requirdrhelA1154-JA1155.

What the Final Ruleoessay is also flatly inconsisteniith an interest in
preventing consumer deception. The Final Rule #ts‘certain” consumers may
benefit from the increased level of detail in meaéeling, JA519, but if AMS had
actually believed it was curing deceptive food ladag it surely would have
proclaimed that the new labels benafltconsumers. And, if AMS had actually
believed what it was doing was necessary to prgvetantial harm to consumers,
it would not have responded to a constitutionacton the regulation with the

meek assertion that “the [AMA] provides the authdrio require “Born, Raised,
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and Slaughtered” labels. JA512. To put it plaitihe agency did n@tdoptan
anti-deception rationale despite having ample dpindy to do so.

The District Court misperceived its judicial tagkder the APA, and that
misperception led it, in turn, to violate this Ctsiguidance irRJRabout when
Zaudererproperly applies. AMS’s litigation-stage decistonrecast the Final
Rule as a measure to combat deception was a cfassichoc rationalization” that
should have been rejected as “entirely unavailinde€arth, Patio, & Barbecue
Ass’nv. DOE, 706 F.3d 499, 509 (D.C. Cir. 2013ee also, e.gFlorida Power
& Light Co.v. FERG 85 F.3d 684, 689 (D.C. Cir. 1996) (“parties amétted to
the agency’s analysis of its proposal, not postdadeage operations of counsel.”).

b.  Zauderer Does Not Apply To Disclosure

Requirements That Merely Revise Prior Disclosure
Requirements.

It was also error for the District Court to ap@lgudererbecaus&€auderer
has no relevance when the “deception” alleged stesns the government’s own
labeling regime.

Zaudereraffirmed a decision by the Ohio Supreme Court tipditeld a
disciplinary ruling against an attorney for engagim fraudulent advertising. 471
U.S. at 633-635. The attorney had advertiseddngaes on a contingent-fee basis
without disclosing that a client would still havegay certain litigation costs if the

suit failed, and the disciplinary board concludeat the advertisements should
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have contained such a disclosure. In reviewingrhling for consistency with the
First Amendment, the Supreme Court acknowledgetdcthrapelled disclosures
“implicate the advertiser’'s First Amendment righésid that “unjustified or unduly
burdensome disclosure requirements might offendrils Amendment,” but it
held that “an advertiser’s rights are adequatetyquted as long as disclosure
requirements are reasonably related to the Statelgst in preventing deception
of consumers.”ld. at 651-652.

Since it published@audererin 1986, the Supreme Court has consistently
held that its rule applies when the government amgpeech to address the
possibility for deception in an advertisevsluntaryadvertising. Thus, iknited
Statesv. United Foodsthe Court declined to appBaudererto review mandatory
assessments under a federal agricultural markptiogyam because “there [was]
no suggestion * * * that the mandatory assessnmehts[were] somehow
necessary to makeluntaryadvertisements nonmisleading for consumers.” 533
U.S.at 416 (emphasis added). AndMiiiavetz the Supreme Court explained that
an “essential feature[ ]” of the rule uphelddaudererwas that it was “intended to
combat the problem of inherently misleadcammerciabdvertisements 559
U.S. at 250 (emphasis added). The Supreme Cosiridheer extendedaudereis

reach to a governmental entity’s revision of itsnawquirements.
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This Court’'sRJRdecision confirmgaudererhas no such reach. RIR
this Court held thaZaudererwas not the appropriate standard for judging the
constitutionality of FDA’s graphic-warning requiremt because it was not
targeted at “specific deceptive claimade by the [plaintifff Companiés696
F.3d at 1215 (emphasis added). The Court spetyfiegected the suggestion that
Zauderershould apply to the disclosures simply because BAd labeling
requirementshould haveontained themSeed. To find a risk of consumer
deception on that ground, the Court explained, ditval to “blame the industry for
playing by the government’s rulesld.

The District Court’s opinion in this case is thesfiin this Circuit, and to
Appellants’ knowledge, the first in history to ap@laudererwhen the speech
alleged to be “misleading” is that mandated bygbeernment itself. Nothing in
Zauderer or the subsequent decisions of the Supreme @adrthis Court
applyingZauderer authorizes the government to shield its own ragpuay
revisions from heightened scrutiny simply by deaigrg them as measures to
prevent consumer deception. Because this Courewalgit in RJRthatZauderer
applies only to requirements “frame[d] * * * to acmieract specific deceptive
statements made by the [regulated] [clompanieg, Tiistrict Court’s decision to

applyZaudererto the Final Rule was straightforward legal error.
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This Court should take AMS at its word: the nebels are intended to
provide “more specific information.” JA508¢e alsaJA510, JA511, JA512,
JA513, JA514, JA516, JA518, JA519, JA522, JAS2H(2FA JAS527. That is all
they do, and because that is all theyZhkydereris inapplicable.

2. The Final Rule Fails Any Standard of First Amendnent
Scrutiny.

No matter which standard this Court appligSentral Hudsonas it should,
or Zauderer as the District Court did—the Final Rule fails.

a. The Final Rule Is Invalid Under Central Hudson.

Central Hudsomequires the government to “affirmatively provett{l its
asserted interest is substantial, (2) the resindirectly and materially advances
that interest, and (3) the restriction is narroteljored.” RJR 696 F.3d at 1212
(citing Central Hudson447 U.S. at 566). The government’s burden to
“affirmatively prove” these elements is “not lightld. at 1212, 1218. And here
that burden is insurmountable for AMS. Indeedi thach has been implicitly
confirmed by the agency, which relegateddentral Hudsorargument to a
footnote in its briefing belonseeJA1003 n.18.

AMS'’s kitchen-sinkCentral Hudsorfootnote alleged that “the government
has a substantial interest [1] in providing constewéth additional, more accurate

information about the origins of their food, andlif2 complying with the WTO
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ruling.” JA1003 n.18. Neither vague assertion esrolose to satisfying the
government’s burden und@entral Hudson

AMS’s apparent interest in providing consumers Watiditional, more
accurate” information is neither sufficiently sudostial, nor sufficiently
substantiated, to justify compelled speech. RebkatlundecCentral Hudsorthe
government must show that the harms it seeks tml @are “real.” Edenfieldv.
Faneg 507 U.S. 761, 771 (1993). Therefore, AMS’s odtign was to “find and
present data supporting its claiprsor to enacting a burden on speedR,JR 696
F.3d at 1221 (emphasis in original). That obligiattannot be satisfied through
the incantation of a few magic words in a litigatiorief. Seelbanezv. Florida
Dep’t of Bus. & Prof| Regulation, Bd. of Accountan512 U.S. 136, 146 (1994)
(a court “cannot allow rote invocation of the wofpstentially misleading’ to
supplant the [government’s] burden [un@amtral Hudsoii) . So while the
government may have a substantial interest in ‘iemguhe accuracy of
commercial information in the marketplac&pirit Airlines 687 F.3d at 415, to
prevail undeCentral HudsonAMS must show that its regulation serves that
interest by eliminating a potential threat of “harnkdenfield 507 U.S. at 771.
Providing gratuitous information to sate some comsts’ curiosity is not a
substantial governmental intere§ee International Dairy Foods Ass'n v.

Amestoy92 F.3d 67, 73 & n.1 (2d Cir. 1996) (invalidatimgndated disclosures
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about bovine hormone rBST because state had nen fadsition on “whether
rBST is beneficial or detrimental” and state doeshave substantial interest in
gratifying “consumer curiosity”.

And, even if providing gratuitous informational ‘fiefit” alone were a
sufficient interest undeCentral Hudsonthe Final Rule still would fail because
AMS has not identified any material benefit fromofa, Raised, and Slaughtered”
labels. It offers only that providing this inforti@ may convey “latent (hidden or
unobservable) attributes” that “may” have significa to “individual consumers.”
JA519. Such “mere speculation” does not suffiedenfield 507 U.S. at 770.
Furthermore, AMS has not shown that the Final Rlidectly advances or has a
“reasonable fit” with any purported interest,Gantral Hudsomrequiressee
Lorillard Tobacco Cov. Reilly, 533 U.S. 525, 561 (2001). Nor can it, because
the agency cannot even describe the alleged comsotaeest that the labels

“advance” or “fit.”

® The government will likely retort that the Secdidcuit, afterAmestoyhas

upheld disclosures unrelated to consumer decepiitiat is true. And in both
instances the regulations were addressed to headtisafety risksSee N.Y. State
Restaurant Ass’n v. N.Y.C. Bd. of Heaib6 F.3d 114 (2d Cir. 2009) (calorie
disclosures designed to address obesity epideMatjonal Elecs. Mfrs’ Ass’n v.
Sorrell, 272 F.3d 104, 115 (2d. Cir. 2001) (disclosuresnancury-containing
products that served®[state’s] interest in protagthuman health and the
environment”). Neither health nor safety is impted in country of origin
labeling. SeelA215 &supran.4.
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The second interest AMS’s footnote identified iglfifling [the
government’s] international trade obligations.” L83 n.18. By this AMS
appears to suggest that the mere existence oty geves it license to ignore the
First Amendment. Not so. “[l]t is well establishthat no agreement with a
foreign nation can confer power on the Congressnany other branch of
Government, which is free from the restraints ef @onstitution.” Boosv. Barry,
485 U.S. 312, 324 (1988) (internal quotation maukg citation omitted).

And even if complying with a WTO rulingpterpretinga trade treaty is a
substantial governmental interest—a propositionwfioich AMS has cited no legal
authority at all—theCentral Hudsoranalysis still comes down against the Final
Rule on the direct-advancement and tailoring resméents. The WTO did not
mandate “Born, Raised, and Slaughtered” labelsssited a recommendation and
ruling to the United States to bring itself intangaliance with its obligations. The
WTO did not advise the United States how to acharmapliance. And, as
Canada has since explained, the “Born, RaisedSémeyhtered” labels are in fact
“diametrically opposed to what is necessary todtire United States into

compliance” with those obligations. JA1056.

! The first objective of the WTQO’s dispute settesth mechanism is the

withdrawal—not the mere modification—of measures, like COOL, foundbe
inconsistent with WTO agreementSeeDispute Settlement Understanding, art.
3.7, at http://www.wto.org/english/tratop_e/dispu_e/dsutmm.iSuch a result here
could be achieved only by statutory amendment.
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Moreover, the WTO made clear that a “central” peobMith the COOL
program as a whole was that it contained broad p#ens for restaurant food and
processed foodSeelA424-JA425. Because these two exemptions appéhei
statute itselfsee7 U.S.C. 8§ 1638(2)(B); § 1638a(b), AMS could nemeiits own
bring the Final Rule into compliance with the WTQIiRg. The Final Rule
therefore cannot be said either to directly advdheegovernment’s interest in
complying with the WTO Ruling or to be sufficientigilored to that interestSee,
e.g, Boos 485 U.S. at 329 (invalidating ban on displaysml#& embassies because
even if furthering diplomatic “dignity” under VieanConvention were compelling
interest, ban was unnecessary to satisfy treatyaamevas not tailored).

No matter which interest AMS chooses to invokdsiCientral Hudson
defense (if it pursues such a defense at all), Aigot meet its burden.

b. The Final Rule Also Fails UnderZauderer.

We already have explained why the District Count@iin applying
Zaudererto the Final Rule. But even if there were soméfjaation for applying
that more accommodating standatdyuderers not an automatic win for the
government. It still requires scrutiny of the HiRaile to ensure it is “reasonably
related to [the government’s] interest in prevemnti@eception of consumers.”
Spirit Airlines 687 F.3d at 412. To satisfy this standard, AM&nshow that

without “Born, Raised, and Slaughtered” labels tislk of deception is “self-
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evident” or “at least potentially real RJR 696 F.3d at 1214 (internal quotation
marks omitted).It cannot.

There is no self-evident risk of deception assedatith the “Product Of”
labels required by the 2009 Rule. This regimelie® in place for several years.
If the risk of deception from this system wereyridelf-evident,” AMS would not
have adopted it in the first place—or would hauveacted it sooner. After all, this
court must presume that the agency acts ratioreln if, as this case
demonstrates, it sometimes does not.

Because the 2009 labels are not self-evidentlygteee AMS would then
have the burden of demonstrating undaudererat least [a] ‘potentially real’ [ ]
danger that [labels] will mislead consumerRJIR 696 F.3d at 1214AMS has
not made this required showing either. The FindeRIoes not even allude to
deception. Nor has AMS pointed to anything shovangh a risk to be even
“potentially real.”

There is one scenario—just one—in which AMS hasred (again, in its
litigation brief) that the labels under the 2009drare inaccurate. The District
Court described that scenario with the followingueyple:

[1]f ninety-nine cows that were born, raised, and
slaughtered in the U.S. were commingled with one co
that was born in Mexico and raised and slaughterdue
U.S., all resulting muscle cuts would be labelemdict

of the United States and Mexico.” [JA1153 (citing
JA1000).]
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In other words, beef from an animal that had sgemntire life in the United
States could end up being designated “Producteotttited States and Mexico.”
It is not self-evident, however, or even reasoaablbelieve that consumers
would find such a designation to be deceptive @leading. When confronted
with a supermarket shelf labeled “Product of U1&l Mexico” and holding
numerous packages of steaks, a consumer mightnaaganfer that some of the
steaks might be of “Mexican” origin and some migbat. And in 2009 AMS
specifically rejected the claim that that this tydesignage would be misleading.
SeelJA217. In fact, the agency continues to permitadiorigin labeling for bulk
bins of fruits and vegetableSee7 C.F.R. § 65.400(d). AMS has not suggested
that these other allowances for labeling flexipiléad to consumer deception.
Nor is there any particular risk arising from frecessor'scommingling of
different-origin animals during the production dajfter all, Congress has decided
that ground meats may be labeled with a list dfr&sonably possible countries
of origin,” 7 U.S.C. § 1638a(a)(2)(E). AMS contirsut® implement that guidance.
See7 C.F.R. 8 65.300(h). That means a package of hagabthat says “Product
of U.S. and Mexico” might in fact be of exclusivalyS. origin. Yet, this is
exactly the type of labeling AMS now appears—inittgation brief—to
characterize as misleading in the context of musale. Because all-reasonably-

possible-countries labeling flexibility for groub@ef and other commodities
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continues to be the norm, AMS’s suggestion thattiype of labeling is misleading
simply cannot be countenanced.

AMS'’s District Court brief also suggested one otliéscrepancy”
potentially arising under the 2009 labeling regiimgt, it, too, does not present any
self-evident or substantiated risk of deceptiorereHt is: “When commingling
Category B and C cows on the same production 84y the resulting meat
could be labeled either B or C[.]" JA1000. Thatunder the 2009 Rule, if ninety-
nine animals whose meat would otherwise be lad®eatuct of U.S. and
Canada” (Category B) were commingled with one ahwhreose meat would
otherwise be labeled “Product of Canada and U&atdgory C), a retailer could
label all of the resulting muscle cuts under omelar the other. This, however, is
not an example of inaccuracy; the correct countfewigin (the United States and
Canada) would still be listed on the label.

AMS'’s suggestion that labels for commingled meatse misleading under
the 2009 Rule also is at loggerheads with its figdhat the market is likely to
provide the level of detail about country of origirat consumers actually value.
SeelJA519. That finding means that if consumers fimel “Product of U.S. and
Mexico” or “Product of U.S. and Canada” labels d#xd above to be
insufficiently precise, retailers will respond witie level of detail that matters to

their customers. The evidence, however, showatloat consumers do not care
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about country of origin labeling for muscle cutsjeéed, less than one-quarter of
consumer respondents in an academic survey wereagvare of the labelsSee
JA113. And for those few consumers—i.e., thosditilnlual consumers” for
whom country of origin labels convey informatioroabimportant (but
unidentified) “attributes,” JA519—there are oth@tions: A consumer eager to
avoid even thehanceof consuming meat tied to Mexico or Canada (andSAMs
never suggested that there is a legitimate bassuith a preference) could simply
take her dollars elsewhere and buy meat desigfiBteduct of the USA.”
Because the alleged “irregularities” arising froomeningling do not present
any risk of deception, self-evident or otherwidktrat remains of AMS'’s interest
in providing “moreaccurateinformation” is just an interest in providing “nesr
information. But, in this CircuiZaudererapplies only to laws intended to
“counteractspecific deceptive statementRIR 696 F.3d at 1215. Nothing in the
Final Rule indicates that AMS viewed the additiom&ébrmation conveyed by
“Born, Raised, and Slaughtered” labels to serveghgiose. All AMS has offered
to date is a conclusory allegation—again, its ditign brief—that “origin
designations [under the 2009 Rule] were often radilegy because lacked
specificity as to the details of which productideps occurred in the countries
cited on the label.” JA986. The page cited inpgupof this proposition—78 Fed.

Reg. at 31,382 (JA524)—does not contain any findingut the prior labels being
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misleading. All it yields is the unremarkable staent that the “Born, Raised, and
Slaughtered” labels will “provide consumers witfoimation on the country in
which production steps occurred.” This summarwbét the labelslo does not
say anything about whether there is a risk of coresweception without them.

It would also be particularly preposterous for AkSsuggest that a label is
misleading simply because it is general. Afterwatider the Final Rule, AMS has
retainedthe “Product Of” label for “Category D” meats, |.those finished in a
country other than the United Stat&eelJA511. These meats will continue to be
labeled “Product of [That Country],” even thougly,AMS’s logic in this
litigation, those labels are likely to cause cordndecause they do no itemize
where the animal was “born,” “raised,” and “slawged.” Thus, for example, a
“Product of Canada” label omits information abotiene the animal was born and
raised, and no one has alleged that “Product oa@ahlabels are deceptiv&ee
JA605-606.

Because there is nothing in the record, nothirthénFinal Rule, and nothing
in the agency’s brief showing a risk of deceptioatts “self-evident” or “real,”
RJR 696 F.3d at 1214, the Final Rule fails undauderer And because there is
no standard of scrutiny under which the Final Rubeild pass muster, Appellants

are likely to succeed on the merits of their Fxstendment claim.
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B. The Final Rule Violates the Agricultural Marketing Act.

Appellants are also likely to succeed on the mefitheir statutory claims.
The District Court’s holding to the contrary waséed on a flawed reading of the
statute—which this Court reviewde novo Chaplaincy of Full Gospel Churches
454 F.3d at 297. Under established principlesaititory interpretation and
administrative law, neither the purported ban omicangling nor the “Born,
Raised, and Slaughtered” labeling requirementsvahen AMS'’s statutory
authority to mandate.

1. The COOL Statute is a Labeling Statute; It Doe&lot
Authorize AMS to Regulate Production Practices.

The District Court’s conclusion that the AgriculilMarketingService has
authority to regulatproductionpractices under the AgricultursarketingAct is
dubious on its face. And the District Court’s dpmshows that doubt to be
justified. As the District Court put it, “Congresss not addressing commingling
In the text of the COOL statute at all.” JA11@uite so. And how can a statute
that does “not address| ]” a subject “at all” authe an agency to issue regulations
on that very subject? The answer: It cannot.

a. The absence of an express ban on regulating

production practices is not an “ambiguity”
warranting deference.

The COOL statute provides that “a retailer of aezed commodity shall

inform consumers, at the final point of sale of theered commodity to
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consumers, of the country of origin of the coverechmodity.” 7 U.S.C.

§ 1638a(a)(1). And it explains how the countrpogin is determined based on
various production practicesd. 8 1638a(a)(2). But the statute does not purport t
regulate those production practices. Insteadkig these practices as it finds
them and—as one would expect in a labeling statidentifies how they should

be described on labels.

The government thus was hard pressed in the Qi§taart to come up with
any statutory authorization for AMS’s prohibitioh@mmingling. It landed on
two justifications, neither of which supports AM$ewer grab.

First, the government asserted that “Congress granee8ehbretary broad
authority to effectuate its goal in enacting tredde;i.e., to provide consumers
accurate information about the commodities theglpase.” JA985. The COOL
statute does no such thing. It grants the Segratahority to “promulgate such
regulations as are necessary to implement thishsytber,” 7 U.S.C. § 1638c(b)—a
far cry from the adopt-anything-consistent-with-get-Congressional-policy
language that the government presumes to operdes.uBut the distinction
matters.

In Ragsdales. Wolverine World Wide, Inc535 U.S. 81 (2002), the
Supreme Court explained that legislative languagatmg an agency power to

Issue regulations “necessary to carry out” a stasriot a delegation of authority
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to promulgate regulations “necessary to carrytbetpurposesf the statute.”See
id. at 86, 92 (brackets and internal quotation markited) (emphasis added).
The Department of Labor regulation struck dowiRagsdalehad provided that “if
an employee takes medical leave ‘and the emplayes dot designate the leave as
FMLA leave, the leave taken does not count agansmployee’s FMLA
entittement.” ” 535 U.S. at 85 (quoting 29 C.F§825.700(a) (2001)). The Court
found that this individualized notice requirementhigh went beyond the notice
required by the statute and significantly expanthedstatutory cause of action
afforded to employees—was “incompatible” with thxéseng schemeld. at 89.
This regulation “subvert[ed] the careful balanceflected in the statutdd. at 94.

It therefore was beyond the agency’s authorityrtorplgate.

The same reasoning applies here. Just Ragsdale AMS’s purported ban
on commingling “effects an impermissible alteratafrthe statutory framework
and cannot be within the Secretary’s power to isegealations ‘necessary to carry
out’ the Act.” Id. at 96° It subverts the careful balance in place in tiOC
statute between the information a retailer is negiito provide with respect to the

products it sells and that retailer’s interestfircent production. Indeed, USDA

® See also, e.gFinancial Planning Ass'v. SEG 482 F.3d 481, 493 (D.C. Cir.
2007) (holding that an agency’s “invocation ofgeneral rulemaking authority
* * * [is] to no avail because [the statute] suggeaso intention by Congress that
[the agency] could ignore” statutory limitations igauthority).
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recognized this very point in 2008, observing tfif#ttwould be inconsistent” with
the COOL statute’s “overall purpose to read in® shatute additional mandates
that would impose economic inefficiencies and gisthe orderly production,
processing, and retailing of covered commoditidsetter to Sen. Bob Goodlatte
from USDA Gen. Counsel Mark Kesselman (May 9, 2008532. AMS did, too,
in a 2008 interim rule: “[T]he statutory languagakes clear that the purpose of
the COOL law is to provide for a retail labelingpgram for covered
commodities—not to impose economic inefficiencied disrupt the orderly
production, processing, and retailing of covereahmmdities.” 73 Fed. Reg.
45,106, 45,118 (Aug. 1, 2008). That is exactiytigThe alleged commingling
ban is “disproportionate and inconsistent with Gesg’ intent” to provide
information Ragsdale535 U.S. at 95. Congress believed informatiaruakhe
origin of meat commodities could be provided byabishing a scheme ttefine
the country of origin of these commodities. Thgulation, in contrast, goes well
beyond that limited purpose and (according to AM&)s certaipractices That
Is “an impermissible alteration of the statutogmfrework,”id. at 96, which cannot
stand.

Secondthe government argued that its commingling banpgrmissible
interpretation in the face of legislative ambiguigcause “Congress did not

proscribe the manner in which the Secretary imptemthe Act.” JA985. The
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District Court accepted this explanation. JA1181182. But AMS’s reasoning
runs directly counter to established law. “To sgg * * thatChevronstep two

Is implicated any time a statute does not exprassfjate the existence of a
claimed administrative power (i.e. when the staisit®t written in ‘thou shalt not’
terms), is both flatly unfaithful to * * * princigs of administrative law * * * | and
refuted by precedent.RLEA 29 F.3d at 671. This limitation serves a critical
purpose in maintaining separation of powers: “Warerts to presume a delegation
of power absent an express withholding of such ppoagencies would enjoy
virtually limitless hegemony, a result plainly aftkeeping withChevronand

quite likely with the Constitution as well.Id.

The Supreme Court has also long admonished tHatd{ir anxiety to
effectuate the congressional purpose of prote¢hiagublic, we must take care not
to extend the scope of the statute beyond the pdiate Congress indicated it
would stop.” 62 Cases, More or Less, Each Containing Six Jagaofv. United
States 340 U.S. 593, 600 (1951). Congress indicatettbeaCOOL statute
should stop at labeling—i.e., providing informatimnthe public. The statute
ventures no further into the practices underlylmgproduction process, and for

good reason: Those practices are governed byebndifferent statutory regimes,

° Accord, e.g.American Petroleum Inst. EPA 706 F.3d 474, 480 (D.C. Cir.
2013);American Bar Ass’'w. FTC, 430 F.3d 457, 468 (D.C. Cir. 2005).
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such as the Federal Meat Inspection Act, 21 U.§&01et seq.the Poultry
Products Inspection Act, 21 U.S.C. § 43lseq.and the Humane Methods of
Slaughter Act, 7 U.S.C. 88 1901-1907, among othArsl these statutory regimes
are in large part implemented by FSIS, a sepagepa. See, e.g.Brief of

United States a&micus CuriagNational Meat Ass’v. Harris, 132 S. Ct. 965
(2012) (No. 10-224), 2011 WL 2066591 (filed May 26,11) (explaining
regulatory regime).

Under binding precedent, then, AMS is limited te®exsinglabeling
authority under the statute. As the Supreme Qmstheld, “[a]lthough agency
determinations within the scope of delegated aitihare entitled to deference, it
Is fundamental that an agency may not bootstraff it#o an area in which it has
no jurisdiction.” Adams Fruit Coy. Barrett, 494 U.S. 638, 650 (1990) (internal

quotation marks and citation omitteéd) An “agency may not simply disregard the

19 See, e.gAmerican Library Ass'n406 F.3d 689, 698, 703 (D.C. Cir. 2005)
(rejecting FCC’s argument that it has the broadHarity to promulgate
regulations to effectuate the goals and provisadriee Act even in the absence of
an explicit grant of regulatory authority” and dagig to construe the FCC'’s
statutory authorization to regulate products “ermghign ‘communication by wire
or radio’ " to extend to regulating devices thateiwed communications);
Michiganv. EPA 268 F.3d 1075, 1083-84 (D.C. Cir. 2001) (rejegtitPA’s
contention that it “has some default authority p@@te an implementation plan
except as specified in * * * the Clean Air Act” ekon its “authority to issue
regulations necessary to implement the A&inerican Petroleum Inst. v. EPA
52 F.3d 1113, 1120 (D.C. Cir. 1995) (“Once EPA tak®n the [statutory] factors
into consideration * * *| the statute does not awikre it to use these factors as a
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specific scheme Congress has created for the tegula [here, labels] in order to
follow a broad purpose statemeng€thyl Corp.v. EPA 51 F.3d 1053, 1060 n.9
(D.C. Cir. 1995). AMS here was charged with regntpa particular subject—
food labels—not the underlying processing practidesauthority is therefore
limited to labels, and the purported commingling péainly exceeds that authority
underChevron

b. Past agency practice demonstrates that the COOL
labeling statute does not govern production practies.

From 2008 through 2012, AMS recognized that 7 U.8§.0638a, which is
titled “Notice of Country of Origin,” was, true tbat title, a requirement for
“notice” only" This is of particular import because the agency’s
“contemporaneous construction” of the 2008 Farm*Bdrries persuasive
weight,” whereas its “current interpretation, beingonflict with its initial
position, is entitled to considerably less defeegh®Vattv. Alaska 451 U.S. 259,
272-273 (1981). Inits 2009 Rule, for example, AEScribed the COOL statute
this way: “[T]he intent of the law and this ruketo provide consumers with
additional information on which to base their pwasimg decisions. COOL is a

retail labeling program and as such does not peoaiflasis for addressing food

basis for imposing any additional restrictions *,®even if the additional
restrictions would yield some benefit[.]").

1 |n addition, the subchapter where this provisippears is titled “Country of

Origin Labeling.”SeeADD-1.
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safety.” JA222. And again, when addressing brodt# commingling practices
used across industries, AMS emphasized: “The C@®@fgram is not a food
safety program. Commingling like products is a amarcially viable practice that
has been historically utilized by retailers and dagision to continue this practice
has to be determined by the retailer.” JA215leAst previously, then, AMS
recognized the distinction between the practiceisnattendant label.

AMS’s parent agency USDA did as well in an analgsistemporaneous
with the 2008 amendments to the AM&eeJA528-JA532. USDA there
recognized—properly—that “[t]here is no indicatiamywhere in the [COOL]
statute that it is designed to govern the handingrestock” or to “force the
segregated handling of animals with varying geogicag histories.” JA532.

The history of the COOL regulatory program furtheftects this
understanding and demonstrates that the commingtictice is neither dependent
on AMS for its authorization nor subject to prohidm under COOL regulations.
In 2009, AMS explained the impetus for its reguas addressing commingling:
“[w]ith regard to the commingling of meat of diffat origin categories, the
Agency has received comments requesting that tlemégprovide additional
clarification onhow commingled meat products can be labéldd207 (emphasis
added). And that is precisely what AMS did in 20@explained how retailers

shouldlabel meat commodities that are products of commingligeJA251.
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AMS now purports to change course by “eliminatithg allowance for
commingling of muscle cut covered commodities dfedent origins.” JAS509.
But there was never any “allowance” for comminglinghe regulations; there was
simply an explanation for how commingled produdiswdd be labeled. By now
attempting to “eliminat[e] . . . comminging flexiity,” id., AMS has disregarded
that it lacks the statutory authority to promulgsteh a rule.

2. AMS’s Point-of-Processing Labeling Requirements
Impermissibly Contradict Plain Statutory Language.

The “Born, Raised, and Slaughtered” labeling rezaints in the Final Rule
are similarly flawed because they too “subvertid tareful balance” reflected in
the statute between information and efficienBagsdale535 U.S. at 81. The
AMA first provides that “a retailer of a coverednamodity shall inform
consumers” of the country of origin for that protdu@ U.S.C. § 1638a(a)(1).
Then, through five carefully calibrated subpattg, $tatute defines the country of
origin that retailers at some times “may” designated other times “shall”
designate, for covered meat commoditiek.8 1638a(a)(2). So in some
circumstances, the statute directs that countoyrigin “shall” be designated as
two countries: for instance, for meats in Catedorymported for immediate
slaughter), it is both “the country from which t@mal was importedand “the
United States.”ld. § 1638a(a)(2)(C). Other times, the retailer lmamesdiscretion

in designating the country of origin, such as faats in Category B (multiple
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countries of origin). There, the retailenaydesignate the country of origin of
such covered commodity as all of the countrieshctvthe animal may have been
born, raisedor slaughtered.”ld. § 1638a(a)(2)(B) (emphasis added).

Those statutory categories define the scope afertalabeling
requirements. The Final Rule, however, ignoresctreful categories establishing
the permissible “country of origin” for covered mmeammodities. Instead, it
mandates that in all cases a retailer designatedinetry where the animal was
“born,” “raised,” and “slaughtered.” The DistriCourt found no problem with this
requirement, concluding that it owed AMS defereaoderChevron But in so
holding, the District Court made two basic errors.

First, the District Court concluded that Appellants lkegdlsufficiently “good
reason” to “assume| ]” that “a retailer’s duty toform consumers * * * of the
country of origin’ in subsection (a)(1) of the sii& is equivalent to subsection
(a)(2)’s duty to ‘designate’ the country of originJA1165. But the “good reason”
Is, of course, that Congress used the same tebwtinsubsections. Under the
“normal rule of statutory interpretation,” the carynof origin that the retailer
designates under (a)(B)the same country of origin the retailer informe th
consumer about under (a)(1BP, Inc.v. Alvarez 546 U.S. 21, 34 (2005). The

District Court’s ruling that this was a “conflatijpof “distinct” requirements is
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misplaced and instead interprets the same ddffierentlyin (a)(1) and (a)(2).
That violates established interpretive principles.

Secondto justify its departure from the statutory tekie District Court
once again relied on what it believed to be—bu#aat is not—the legal standard
for reachingChevronStep Two: “Plaintiffs can point to no statutorypision that
expresslyprohibitsthe AMS from enacting regulations that mandatedielosure
of ‘born, raised, and slaughtered’ informationA1159 (emphasis added). But
again, it is established th@hevronStep Two is not “implicated any time a statute
does not expressly negate the existence of a dlaadministrative power.”

RLEA 29 F.3d at 671.

Congress did not need to legislate in “thou shatit terms because the
statutory language itself establishes the bounfiargetailers’ labeling
requirements. The AMA establishes what retailsigt| inform consumers” of—
namely, the “country of origin of the covered conttp.” True, Congress did not
include the word “only” in (a)(1)—a point that tBestrict Court found dispositive:
“if Congress truly had intended that a retailer * ¢ould only be required to
inform consumers of the covered commodity’s statiyt@stablished country of
origin designation—and nothing more—surely it woh&e found a clearer way
to express that intention.” JA1163. But that dosion runs headlong into this

Court’s precedent. Congress does not need to weedcalike “only” when the
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specificity of its command makes that restrictipparent. InAid Ass’n for
Lutheransv. U.S. Postal Servige821 F.3d 1166 (D.C. Cir. 2003), for example, this
Court held that a statute authorizing USPS to mguhailings relating to
particular types of insurance “coverage” permittksPS to regulate “solely”
according to coverage, not according to “type stinance.”ld. at 1167-68. It
reached this conclusion even though the statugé d&l not use the word “solely.”
Id. The same reasoning applies here. AMS cannotecpentom statutory gaps
where none exist. The “Born, Raised, and Slaugbtdabeling requirements are
inconsistent with the designation requirement&)(2) and therefore cannot stand.
Because the Final Rule thus violates the AMA ad asthe First
Amendment, Appellants are likely to succeed omtlegits of their claims.

[I.  APPELLANTS' MEMBERS ARE IRREPARBLY HARMED INTH E
ABSENCE OF A PRELIMINARY INJUNCTION.

Appellants also have demonstrated irreparable Ramanting a
preliminary injunction.

A.  First Amendment Harm is Irreparable Harm.

“The loss of First Amendment freedoms, for evenimai periods of time,
unguestionably constitutes irreparable injurilrod, 427 U.S. at 373Accord
JA1200 (observing that “there is no doubt” aboig thle). The Final Rule
compels Appellants’ members to engage in speedisénaes no discernible, let

alone substantial, governmental interest. That Amendment violation is
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irreparable harm undé&irod and suffices in itself to justify preliminary refi
See, e.gAmestoy92 F.3d at 72 (dairy manufacturers would be araply
harmed by milk-labeling law that “require[d] themdpeak when they would
rather not”).

B. Appellants’ Declarants Demonstrated IrreparableHarm to their
Businesses.

Even if this Court concludes that the Final Ruleslaot infringe
Appellants’ members’ First Amendment rights, Appats’ members’ businesses
are being irreparably injured in the absence ahamction. The Final Rule
picked winners and losers in the marketplace. Winaers: domestic livestock
producers (i.e., Intervenors), who will receiveleg prices for what they sell, as
the burdens associated with handling imported foesdrive demand toward the
limited U.S. supply. The losers: the Canadian ldedican livestock producers
and everyone who relies on trading with them (Appellants’ members). Their
losses are immediate and irreparable—and Appelleas supplied ample

evidence to demonstrate that this harm is occuaimwill continue to occuf.

2 With their Motion, Appellants filed the Declamatis of Ed Attebury, Bryan
Karwal, Brad McDowell, Jim Peters, Andy Rogers,ARubin, and Martin Unrau.
SeelA533-580. Appellants also submitted the DeclanatibJerry Holbrook to
demonstrate that retailers and their suppliers baes demanding conformity
with the Final Rule even during the so-called “eath” period. JA538. When
Intervenors subsequently attacked the credibilitthese declarants, Appellants
filed the Supplemental Declarations of Ed Attebyad McDowell, Jim Peters;
Andy Rogers, Alan Rubin, and Martin Unrau. JA10@8-032. Appellants also
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1. Appellants Met TheWinter and Wisconsin Gas
Requirements.

a. Appellants’ Members Are Suffering Irreparable
Harm.

“A plaintiff seeking a preliminary injunction musstablish that * * * he is
likely to suffer irreparable harm in the absencerm@iminary relief.” Winter, 555

U.S. at 20. “The key word in this consideratiofirieparable.” Virginia Jobbers
Ass’nv. Fed. Power Comm;i259 F.2d 921, 925 (D.C. Cir. 1958). And that is
why the decisive factor in this Court’s cases oeparable harm is whether the
monetary loss caused by a government order is Vexable.” See, e.gWisconsin
Gas Cov. FERC 758 F.2d 669, 674 (D.C. Cir. 1985) (rejecting laggtion for
stay where petitioners could likely recover thesdes through contract or rate
filings); Davisv. Pension Benefit Guaranty Cori71 F.3d 1288, 1295 (D.C. Cir.
2009) (retired pilots’ claims of monetary loss fioteparable” where they could
be compensated by a favorable ruling).

Appellants’ members will suffer harm that is byidéfon “irreparable”

because it is unrecoverable. Appellant’ membelsnever recover the millions of

dollars of compliance costs that the District Cdwatd that “there i®o doubt that

filed with their Reply the Declaration of Rolanderfa Hinojosa. JA1033.
Appellants moved for permission to file these dextlansnunc pro tunat the
motion hearing, JA1127. Neither AMS nor the Inerers opposed the motion,
but the District Court ultimately did not rule drbecause the declarations “ha[d]
not influenced the Court to rule in Plaintiffs’ fav’ JA1202.
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they will have to spend. JA1211 (emphasis addé&tat alone should be
sufficient. SeeSmoking Everywhere, Ine. FDA, 680 F. Supp. 2d 62, 77 (D.D.C.
2010) (“It is also worth noting that even if thaiched economic injury did not
threaten plaintiffs’ viability, it is still irrepable because plaintiffs cannot recover
money damages against [the agencyfiid sub nomSottera, Incv. FDA, 627
F.3d 891, 899 (D.C. Cir. 2010) (holding that fingliof irreparable harm in these
circumstances was “entirely reasonable”). NorA&ppellants’ members recover
their losses through the market. Livestock prodaigeCanada and Mexico like
Mr. Unrau and Mr. Pena are currently raising cdttky procured on the
assumption of having a market for those cattlee Fimal Rule makes handling
and stocking meat from Canadian and Mexican cattiee costly and complicated,
and disincentivizes companies from dealing inAt1J19, damaging Mr. Unrau
and Mr. Pena in the form of discounts and lostiemts. SeeJA578-JA579,
JA1030-JA1032; JA 1033-1035. And because thesti cattle cannot be un-
“born” or un-“raised” in Canada and Mexico, theg atuck with devalued
inventory. Those losses are irreparable; they aido@ recovered in the event of a
favorable ruling in this case.

The same principle applies to the feedyards irSingthwest. They have
built their businesses on purchasing Mexican feedtle, raising them, and

selling them to packersSeeJA535, JA1009; JA564-JA566, JA1023-JA1024;
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JA570, JA1025-JA1026. These cattle do not disappearnight—but the market
for them does under the Final Rule. Those dedsia already reporting
difficulties in securing contracts as result of theal Rule. SeeJA1024. The
losses on those cattle are similarly unrecoverablee same principle applies to
BK Pork, which raises Canadian hodseelA553.

And then there are the packers. AMS has acknowlktizat packers must
invest millions of dollars in capital expenditutesaccommodate the new system.
JA515. That starts immediately. There would dodyone way to avoid those
costs: to purchase exclusively from one categbanomal. But there is not
enough supply of any one category of animal inNbehwest to meet, for
example, Agri Beef's needsseeJA555-JA562, JA1011-JA1022. And Dallas City
Packing has built its business on purchasing Mexar&gin cattle that retailers
will likely no longer be able to accommodateeeJA575. These consequences
are irreversible once they begin, and a favoraldleag on the merits would not
restore the status quo.

b. The Harm to Appellants’ Members is Likely.

To “establish” that irreparable harm is “likelyfig plaintiff “must provide
proof that the harm has occurred in the past ahkiely to occur again,” othe
plaintiff must provide “proof indicating that thehm is certain to occur in the near

future.” Wisconsin Gas/58 F.2d at 674. Appellants’ member declarations
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demonstrated that this harm is at the very Iddg#ly’ to occur; indeed it already
IS occurring.

The harm to Appellants’ packer and processor mesniéicertain to occur
in the near future.”ld. That harm to packers engaged in commingling was
confirmed by AMS itself in the Final Rulé&seeJA524 (“the companies most
likely to be affected” include “packers and proaasy); JA515 (estimating ban on
commingling would cost packers and processors $ll@mto $76.3 million).

AMS predicted that these costs would impose disptamate burdens on
businesses “that currently commingl[e] domestic famdign-origin cattle or

hogs,” JA526, and within this subset, the compalike$y to bear the highest costs
were those “located nearer to sources of imporétitecand hogs,” and thus “likely
to be commingling to a greater extent than othek&324.

The declarations for Agri Beef and Dallas City Hagkconfirm that
prediction. SeeJA555-JA562, JA1011-JA1022; JA572-JA576, JA10274QZ9
They must either immediately invest in building amghlementing segregated
production lines—costs that will be for naughtiétFinal Rule is later vacated on
the merits—or switch to a single category of meduich will make it impossible
for them to cover their costs and at a minimumtpai at a severe competitive
disadvantage. JA1017; JA1028-JA1029. The shifeiailer demand will

effectively make this latter course the only optidrhis Court has held just this
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type of showing suffices to justify a preliminanjunction. See Sotterg627 F.3d
at 899 (affirming finding that manufacturer would ioreparably harmed because
“FDA'’s refusal to admit [its supplier’s] productsto the United States obviously
destroyed [manufacturer’s] ability in the Unitedtes to cover its costs for
purchase or production.”).

The harm to Appellants’ supplier and feedyard memisejust as “likely.”
These declarants explained the harm that “has mextum the past,Wisconsin
Gas 758 F.2d at 674, by discussing the effects o20@9 Rule, and the declarants
showed that these harms would not only recur, lmutl@wvorsenunder the Final
Rule. SeeJA553; JA579; JA1008-JA1010; JA1025-JA1026; JA10B84035.
Indeed, Appellants’ declarants attested that ttassetalready lost customers for
their foreign-origin livestock as a result of thed Rule. See, e.g.JA579,
JA1031; JA1024; JA1035.

2. The District Court Applied a Standard That Depaits from

Wisconsin Gas and Will Be Impossible for Movants to
Satisfy.

No more was required of Appellants to meet therdbua under this Court’s
prior decisions. But the District Court requiredne To begin with, it held
Appellants to the higher burden applicabledooverablenonetary losses,
requiring declarants to have alleged losses sosti#vag as to threaten the

existence of their businesseSee Wisconsin Gag58 F.2d at 674ee also Davis
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571 F.3d at 1295. Although Appellants in facts&d that requiremensee, e.g.
JA575-JA576, the District Court invoked it as aib&s set an inappropriately high
bar for all of Appellants’ evidencg.

Next, ignoring thaWinterandWisconsin Gaspeak of irreparable harm that
is “likely,” the District Court faulted Appellants’ declararfor failing to provide—
in declarations, in a fast-moving preliminary-ingtion proceeding—a forensic
accounting of how the 2009 Rule affected their eefipe “bottom-lines.”See
JA1203. The District Court’s expectation for thegcee of evidentiary support
was beyond anything this Court has ever requiredhould endorse. If the
District Court’'s approach were the rule in thisddit, it would make Rule 65 a
nullity. It is unreasonable to hold movants tauenmary-judgment burden at a
preliminary-relief stage.

The District Court purported to find support f& draconian approach in a
single remark i'Wisconsin Gas-and in other district court decisions broadly
extrapolating from that remark—which said that gtg allegations of what is

likely to occur are of no value,” 758 F.2d at 6@ddted at JA1204). But the

13 At the same time, the District Court uncriticadlgcepted the conclusory

allegations in Intervenors’ filingsSee, e.g.JA1203 (characterizing Agri Beef as a
“meat processing giant,” when it is a family-owrempany with a single
processing plant and 830 employes=eJA555, JA941); JA1207 (quoting
assertions in declarations submitted by feedyarckstéd in Midwestern states—
including a declarant, Mr. Symens, who does notlpase foreign-origin cattle—
to refute assertions about harm to import-relianitBwestern feedyards).
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allegations criticized as “bare” Wisconsin Gasvere the petitioners’ allegations
in their stay motior-allegations that did not appear to have any suppor
declarations or other submitted evidence, andhtadtbeertontradictedin the
petitioners’ own filings with the agencysee id.Moreover, the allegations in
guestion had to do with whether the harm wouldilreparable’—not whether it
would be certain or greaee idat 675. There is no mandatéWWlisconsin Gas
for companies to file the equivalent of a detalbedikruptcy petition in order to
demonstrate their entitlement to preliminary relief

Preliminary injunctive relief is an extraordinasgmedy—Dbut it must be
available. Appellants’ members are certain, nst fikely, to be irreparably
harmed by the Final Rule. The District Court alluige discretion in denying them
a remedy.

[ll.  THE BALANCE OF THE EQUITIES AND PUBLIC INTERES T
FAVOR AN INJUNCTION.

At the third step of the preliminary-injunction tethe Court “must balance
the competing claims of injury and must considerdfect on each party of the
granting or withholding of the requested relialinter, 555 U.S. at 24 (internal
guotation marks omitted). This balancing, toopf@avAppellants. Their members’
loss of First Amendment protections and other araple injuries easily outweigh
any harm to AMS, which faces only a brief delaymplementing the new

requirements. On this point, the District Coutecucorrectly. SeeJA1212.
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The public interest also favors an injunction. fi§rcement of a potentially
unconstitutional law that would also have sevememic effects is not in the
public interest.” Gordonv. Holder, 826 F. Supp. 2d 279, 297 (D.D.C. 20fjd
721 F.3d 638 (D.C. Cir. 2013). In addition, “[t]pablic has an interest in federal
agency compliance with its governing statutBadyer Healthcare LL&. FDA,

2013 WL 1777481, at *8 (D.D.C. Apr. 17, 2013). Bese the Final Rule violates
the First Amendment and exceeds statutory authahiéypublic interest weighs
strongly in favor of an injunction against the HiRalle. And because AMS has
not articulated any justifiable public interestimmediate enforcement, the public-

interest factor weighs in Appellants’ favor.
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CONCLUSION

For the foregoing reasons, the District Court’sisiea should be reversed
and the case remanded with instructions to theaiBistourt to enter an order
enjoining Appellees from implementing and enforcihg Final Rule pending

resolution of Appellants’ claims on the merits.

Dated: September 23, 2013 Respectfully submitted,
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§1638 ITLE T—A

2008—Subsec. (c¢)(3). Pub. L. 110-246, §1510(b), added
par. (3) and struck out former par. (3). Prior to amend-
ment, text read as follows: ‘“The Secretary shall take
such actions as the Secretary considers necessary to
verify the accuracy of the information submitted or re-
ported under this subchapter.”

Subsecs. (d), (e). Pub. L. 110-246, §1510(a), added sub-
sec. (d) and redesignated former subsec. (d) as (e).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment of this section and repeal of Pub. L.
110-234 by Pub. L. 110-246 effective May 22, 2008, the
date of enactment of Pub. L. 110-234, see section 4 of
Pub. L. 110-246, set out as an Effective Date note under
section 8701 of this title.

IMPLEMENTATION OF ELECTRONIC REPORTING SYSTEM

Pub. L. 111-239, §3(b), Sept. 27, 2010, 124 Stat. 2502, pro-
vided that: “Not later than one year after the date of
enactment of this Act [Sept. 27, 2010], the Secretary of
Agriculture shall implement the electronic reporting
system required by subsection (d) of section 273 of the
Agricultural Marketing Act of 1946 (7 U.S.C. 1637b), as
amended by subsection (a). Until the electronic report-
ing system is implemented, the Secretary shall con-
tinue to conduct mandatory dairy product information
reporting under the authority of such section, as in ef-
fect on the day before the date of enactment of this
Act.”

SUBCHAPTER IV—COUNTRY OF ORIGIN
LABELING

§ 1638. Definitions

In this subchapter:
(1) Beef

The term ‘‘beef’ means meat produced from
cattle (including veal).

(2) Covered commodity
(A) In general

The term ‘‘covered commodity’ means—
(i) muscle cuts of beef, lamb, and pork;
(ii) ground beef, ground lamb, and

ground pork;

(iii) farm-raised fish;

(iv) wild fish;

(v) a perishable agricultural commodity;
(vi) peanuts; and?

(vii) meat produced from goats;

(viii) chicken, in whole and in part;

(ix) ginseng;

(x) pecans; and

(xi) macadamia nuts.

(B) Exclusions

The term ‘‘covered commodity’ does not
include an item described in subparagraph
(A) if the item is an ingredient in a proc-
essed food item.

(3) Farm-raised fish

The term ‘‘farm-raised fish’’ includes—

(A) farm-raised shellfish; and

(B) fillets, steaks, nuggets, and any other
flesh from a farm-raised fish or shellfish.

(4) Food service establishment

The term ‘‘food service establishment”
means a restaurant, cafeteria, lunch room,
food stand, saloon, tavern, bar, lounge, or
other similar facility operated as an enter-

1So0 in original. The word ‘“‘and’ probably should not appear.
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prise engaged in the business of selling food to
the public.

(5) Lamb

The term ‘‘lamb’” means meat, other than
mutton, produced from sheep.

(6) Perishable agricultural commodity; retailer

The terms ‘‘perishable agricultural commod-
ity”” and ‘‘retailer’” have the meanings given
the terms in section 499a(b) of this title.

(7) Pork

The term ‘‘pork’” means meat produced from
hogs.

(8) Secretary

The term ‘‘Secretary’ means the Secretary
of Agriculture, acting through the Agricul-
tural Marketing Service.

(9) Wild fish
(A) In general

The term ‘“‘wild fish”” means naturally-
born or hatchery-raised fish and shellfish
harvested in the wild.

(B) Inclusions

The term ‘“wild fish” includes a fillet,
steak, nugget, and any other flesh from wild
fish or shellfish.

(C) Exclusions

The term ‘wild fish’” excludes net-pen
aquacultural or other farm-raised fish.

(Aug. 14, 1946, ch. 966, title II, §281, as added Pub.
L. 107-171, title X, §10816, May 13, 2002, 116 Stat.
533; amended Pub. L. 110-234, title XI, §11002(1),
May 22, 2008, 112 Stat. 1351; Pub. L. 110-246, §4(a),
title XI, §11002(1), June 18, 2008, 122 Stat. 1664,
2113.)

CODIFICATION

Pub. L. 110-234 and Pub. L. 110-246 made identical
amendments to this section. The amendments by Pub.
L. 110-234 were repealed by section 4(a) of Pub. L.
110-246.

AMENDMENTS

2008—Par. (2)(A)(vii) to (xi). Pub. L. 110-246, §11002(1),
added cls. (vii) to (xi).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment of this section and repeal of Pub. L.
110-234 by Pub. L. 110-246 effective May 22, 2008, the
date of enactment of Pub. L. 110-234, see section 4 of
Pub. L. 110-246, set out as an Effective Date note under
section 8701 of this title.

§1638a. Notice of country of origin

(a) In general
(1) Requirement

Except as provided in subsection (b) of this
section, a retailer of a covered commodity
shall inform consumers, at the final point of
sale of the covered commodity to consumers,
of the country of origin of the covered com-
modity.

(2) Designation of country of origin for beef,
lamb, pork, chicken, and goat meat

(A) United States country of origin

A retailer of a covered commodity that is
beef, lamb, pork, chicken, or goat meat may
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designate the covered commodity as exclu-
sively having a United States country of ori-
gin only if the covered commodity is derived
from an animal that was—

(i) exclusively born, raised, and slaugh-
tered in the United States;

(ii) born and raised in Alaska or Hawaii
and transported for a period of not more
than 60 days through Canada to the United
States and slaughtered in the United
States; or

(iii) present in the United States on or
before July 15, 2008, and once present in
the United States, remained continuously
in the United States.

(B) Multiple countries of origin
(i) In general

A retailer of a covered commodity that
is beef, lamb, pork, chicken, or goat meat
that is derived from an animal that is—

(ID) not exclusively born, raised, and
slaughtered in the United States,
(IT) born, raised, or slaughtered in the

United States, and

(ITI) not imported into the United

States for immediate slaughter,

may designate the country of origin of
such covered commodity as all of the
countries in which the animal may have
been born, raised, or slaughtered.

(ii) Relation to general requirement

Nothing in this subparagraph alters the
mandatory requirement to inform consum-
ers of the country of origin of covered
commodities under paragraph (1).

(C) Imported for immediate slaughter

A retailer of a covered commodity that is
beef, lamb, pork, chicken, or goat meat that
is derived from an animal that is imported
into the TUnited States for immediate
slaughter shall designate the origin of such
covered commodity as—

(i) the country from which the animal
was imported; and
(ii) the United States.
(D) Foreign country of origin

A retailer of a covered commodity that is
beef, lamb, pork, chicken, or goat meat that
is derived from an animal that is not born,
raised, or slaughtered in the United States
shall designate a country other than the
United States as the country of origin of
such commodity.

(E) Ground beef, pork, lamb, chicken, and
goat

The notice of country of origin for ground
beef, ground pork, ground lamb, ground
chicken, or ground goat shall include—

(i) a list of all countries of origin of such
ground beef, ground pork, ground lamb,
ground chicken, or ground goat; or

(ii) a list of all reasonably possible coun-
tries of origin of such ground beef, ground
pork, ground lamb, ground chicken, or
ground goat.

(3) Designation of country of origin for fish
(A) In general

A retailer of a covered commodity that is
farm-raised fish or wild fish may designate
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the covered commodity as having a United
States country of origin only if the covered
commodity—

(i) in the case of farm-raised fish, is
hatched, raised, harvested, and processed
in the United States; and

(ii) in the case of wild fish, is—

(I) harvested in the United States, a
territory of the United States, or a
State, or by a vessel that is documented
under chapter 121 of title 46 or registered
in the United States; and

(IT) processed in the United States, a
territory of the United States, or a
State, including the waters thereof, or
aboard a vessel that is documented under
chapter 121 of title 46 or registered in the
United States.

(B) Designation of wild fish and farm-raised
fish

The notice of country of origin for wild
fish and farm-raised fish shall distinguish
between wild fish and farm-raised fish.

(4) Designation of country of origin for perish-
able agricultural commodities, ginseng,
peanuts, pecans, and macadamia nuts

(A) In general

A retailer of a covered commodity that is
a perishable agricultural commodity, gin-
seng, peanut, pecan, or macadamia nut may
designate the covered commodity as having
a United States country of origin only if the
covered commodity is exclusively produced
in the United States.

(B) State, region, locality of the United States

With respect to a covered commodity that
is a perishable agricultural commodity, gin-
seng, peanut, pecan, or macadamia nut pro-
duced exclusively in the United States, des-
ignation by a retailer of the State, region, or
locality of the United States where such
commodity was produced shall be sufficient
to identify the United States as the country
of origin.

(b) Exemption for food service establishments

Subsection (a) of this section shall not apply
to a covered commodity if the covered commod-
ity is—

(1) prepared or served in a food service estab-
lishment; and

(2)(A) offered for sale or sold at the food
service establishment in normal retail quan-
tities; or

(B) served to consumers at the food service
establishment.

(¢) Method of notification
(1) In general

The information required by subsection (a)
of this section may be provided to consumers
by means of a label, stamp, mark, placard, or
other clear and visible sign on the covered
commodity or on the package, display, holding
unit, or bin containing the commodity at the
final point of sale to consumers.

(2) Labeled commodities

If the covered commodity is already individ-
ually labeled for retail sale regarding country
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of origin, the retailer shall not be required to
provide any additional information to comply
with this section.

(d) Audit verification system
(1) In general

The Secretary may conduct an audit of any
person that prepares, stores, handles, or dis-
tributes a covered commodity for retail sale to
verify compliance with this subchapter (in-
cluding the regulations promulgated under
section 1638c(b) of this title).

(2) Record requirements
(A) In general

A person subject to an audit under para-
graph (1) shall provide the Secretary with
verification of the country of origin of cov-
ered commodities. Records maintained in
the course of the normal conduct of the busi-
ness of such person, including animal health
papers, import or customs documents, or
producer affidavits, may serve as such ver-
ification.

(B) Prohibition on requirement of additional
records

The Secretary may not require a person
that prepares, stores, handles, or distributes
a covered commodity to maintain a record
of the country of origin of a covered com-
modity other than those maintained in the
course of the normal conduct of the business
of such person.

(e) Information

Any person engaged in the business of supply-
ing a covered commodity to a retailer shall pro-
vide information to the retailer indicating the
country of origin of the covered commodity.

(f) Certification of origin
(1) Mandatory identification

The Secretary shall not use a mandatory
identification system to verify the country of
origin of a covered commodity.

(2) Existing certification programs

To certify the country of origin of a covered
commodity, the Secretary may use as a model
certification programs in existence on May 13,
2002, including—

(A) the carcass grading and certification
system carried out under this Act;

(B) the voluntary country of origin beef la-
beling system carried out under this Act;

(C) voluntary programs established to cer-
tify certain premium beef cuts;

(D) the origin verification system estab-
lished to carry out the child and adult care
food program established under section 1766
of title 42; or

(BE) the origin verification system estab-
lished to carry out the market access pro-
gram under section 5623 of this title.

(Aug. 14, 1946, ch. 966, title II, §282, as added Pub.
L. 107-171, title X, §10816, May 13, 2002, 116 Stat.
533; amended Pub. L. 107-206, title I, §208, Aug. 2,
2002, 116 Stat. 833; Pub. L. 110-234, title XI,
§11002(2), May 22, 2008, 122 Stat. 1352; Pub. L.
110-246, §4(a), title XI, §11002(2), June 18, 2008, 122
Stat. 1664, 2113.)
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REFERENCES IN TEXT

This Act, referred to in subsec. (f)(2)(A), (B), is act
Aug. 14, 1946, ch. 966, 60 Stat. 1082, which enacted this
chapter and sections 427h to 427j of this title and
amended section 427 of this title. For complete classi-
fication of this Act to the Code, see Tables.

CODIFICATION

May 13, 2002, referred to in subsec. (f)(2), was in the
original ‘‘the date of enactment of this Act’’, which was
translated as meaning the date of enactment of Pub. L.
107-171, which enacted this subchapter, to reflect the
probable intent of Congress.

Pub. L. 110-234 and Pub. L. 110-246 made identical
amendments to this section. The amendments by Pub.
L. 110-234 were repealed by section 4(a) of Pub. L.
110-246.

AMENDMENTS

2008—Subsec. (a)(2) to (4). Pub. L. 110-246, §11002(2)(A),
added pars. (2) to (4) and struck out former pars. (2) and
(3) which related to designation of United States as
country of origin for beef, lamb, pork, fish, perishable
agricultural commodities, and peanuts, and require-
ment that notice of country of origin for fish shall dis-
tinguish between wild and farm-raised fish.

Subsec. (d). Pub. L. 110-246, §11002(2)(B), added subsec.
(d) and struck out former subsec. (d). Prior to amend-
ment, text read as follows: ‘‘“The Secretary may require
that any person that prepares, stores, handles, or dis-
tributes a covered commodity for retail sale maintain
a verifiable recordkeeping audit trail that will permit
the Secretary to verify compliance with this sub-
chapter (including the regulations promulgated under
section 1638c(b) of this title).”

2002—Subsec. (a)(2)(D). Pub. L. 107-206 amended sub-
par. (D) generally. Prior to amendment, subpar. (D)
read as follows: ‘‘in the case of wild fish, is—

‘(i) harvested in waters of the United States, a ter-
ritory of the United States, or a State; and

‘(ii) processed in the United States, a territory of
the United States, or a State, including the waters
thereof; and”.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment of this section and repeal of Pub. L.
110-234 by Pub. L. 110-246 effective May 22, 2008, the
date of enactment of Pub. L. 110-234, see section 4 of
Pub. L. 110-246, set out as an Effective Date note under
section 8701 of this title.

§ 1638b. Enforcement
(a) Warnings

If the Secretary determines that a retailer or
person engaged in the business of supplying a
covered commodity to a retailer is in violation
of section 1638a of this title, the Secretary
shall—

(1) notify the retailer?! of the determination
of the Secretary; and

(2) provide the retailer! a 30-day period, be-
ginning on the date on which the retailer?! re-
ceives the notice under paragraph (1) from the

Secretary, during which the retailer! may

take necessary steps to comply with section

1638a of this title.
(b) Fines

If, on completion of the 30-day period de-
scribed in subsection (a)(2), the Secretary deter-
mines that the retailer or person engaged in the
business of supplying a covered commodity to a
retailer has—

1So0 in original. Probably should be ‘‘retailer or person’.
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(1) not made a good faith effort to comply
with section 1638a of this title, and

(2) continues to willfully violate section
1638a of this title with respect to the violation
about which the retailer or person received no-
tification under subsection (a)(1),

after providing notice and an opportunity for a
hearing before the Secretary with respect to the
violation, the Secretary may fine the retailer or
person in an amount of not more than $1,000 for
each violation.

(Aug. 14, 1946, ch. 966, title II, §283, as added Pub.
L. 107-171, title X, §10816, May 13, 2002, 116 Stat.
535; amended Pub. L. 110-234, title XI, §11002(3),
May 22, 2008, 122 Stat. 1354; Pub. L. 110-246, §4(a),
title XI, §11002(3), June 18, 2008, 122 Stat. 1664,
2116.)

CODIFICATION

Pub. L. 110-234 and Pub. L. 110-246 made identical
amendments to this section. The amendments by Pub.
L. 110-234 were repealed by section 4(a) of Pub. L.
110-246.

AMENDMENTS

2008—Pub. L. 110-246, §11002(3), redesignated subsec.
(b) as (a) and substituted ‘‘retailer or person engaged in
the business of supplying a covered commodity to a re-
tailer” for ‘‘retailer’ in introductory provisions, added
subsec. (b), and struck out former subsecs. (a) and (c)
which related to applicability of section 1636b of this
title to a violation of this subchapter and fine for viola-
tion of section 1638a of this title. The substitution in
subsec. (a) was made for ‘‘retailer’” the first time ap-
pearing to reflect the probable intent of Congress.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment of this section and repeal of Pub. L.
110-234 by Pub. L. 110-246 effective May 22, 2008, the
date of enactment of Pub. L. 110-234, see section 4 of
Pub. L. 110-246, set out as an Effective Date note under
section 8701 of this title.

§1638c. Regulations

(a) Guidelines

Not later than September 30, 2002, the Sec-
retary shall issue guidelines for the voluntary
country of origin labeling of covered commod-
ities based on the requirements of section 1638a
of this title.

(b) Regulations

Not later than September 30, 2004, the Sec-
retary shall promulgate such regulations as are
necessary to implement this subchapter.

(c) Partnerships with States

In promulgating the regulations, the Sec-
retary shall, to the maximum extent prac-
ticable, enter into partnerships with States with
enforcement infrastructure to assist in the ad-
ministration of this subchapter.

(Aug. 14, 1946, ch. 966, title II, §284, as added Pub.
L. 107-171, title X, §10816, May 13, 2002, 116 Stat.
535.)

§1638d. Applicability

This subchapter shall apply to the retail sale
of a covered commodity beginning September 30,
2008, except for ‘‘farm-raised fish’” and ‘‘wild
fish’> which shall be September 30, 2004.
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(Aug. 14, 1946, ch. 966, title II, §285, as added Pub.
L. 107-171, title X, §10816, May 13, 2002, 116 Stat.
535; amended Pub. L. 108-199, div. A, title VII,
§749, Jan. 23, 2004, 118 Stat. 37; Pub. L. 109-97,
title VII, §792, Nov. 10, 2005, 119 Stat. 2164.)

AMENDMENTS

2005—Pub. L. 109-97 substituted ‘2008’ for ‘‘2006’.

2004—Pub. L. 108-199 substituted 2006, except for
‘farm-raised fish’ and ‘wild fish’ which shall be Septem-
ber 30, 2004”" for *2004"".

CHAPTER 39—STABILIZATION OF
INTERNATIONAL WHEAT MARKET

Sec.

1641. Availability of wheat for export; utilization
of funds and facilities; prices; authorization
of appropriations.

1642. Enforcement by President.

§1641. Availability of wheat for export; utiliza-
tion of funds and facilities; prices; authoriza-
tion of appropriations

The President is authorized, acting through
the Commodity Credit Corporation, to make
available or cause to be made available, not-
withstanding the provisions of any other law,
such quantities of wheat and wheat-flour and at
such prices as are necessary to exercise the
rights, obtain the benefits, and fulfill the obliga-
tions of the United States under the Inter-
national Wheat Agreement of 1949 signed by
Australia, Canada, France, the United States,
Uruguay, and certain wheat importing coun-
tries, along with the agreements signed by the
United States and certain other countries revis-
ing and renewing such agreement of 1949 for pe-
riods through July 31, 1965 (hereinafter collec-
tively called the ‘‘International Wheat Agree-
ment’’). Nothing in this chapter shall be con-
strued to preclude the Secretary of Agriculture,
in carrying out programs to encourage the ex-
portation of agricultural commodities and prod-
ucts thereof pursuant to section 612c of this
title, from utilizing funds available for such pro-
grams in such manner as, either separately or
jointly with the Commodity Credit Corporation,
to exercise the rights, obtain the benefits, and
fulfill all or any part of the obligations of the
United States under the International Wheat
Agreement or to preclude the Commodity Credit
Corporation in otherwise carrying out wheat
and wheat-flour export programs as authorized
by law. Nothing contained in this chapter shall
limit the duty of the Commodity Credit Cor-
poration to the maximum extent practicable
consistent with the fulfillment of the Corpora-
tion’s purposes and the effective and efficient
conduct of its business to utilize the usual and
customary channels, facilities, and arrange-
ments of trade and commerce in making avail-
able or causing to be made available wheat and
wheat-flour under this chapter. The pricing pro-
visions of section 1510(e)! of title 22 and section
713a-9 of title 15, shall not be applicable to do-
mestic wheat and wheat-flour supplied to coun-
tries which are parties to the International
Wheat Agreement and credited to their guaran-
teed purchases thereunder on and after August

1See References in Text note below.
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