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IN THE

Anited States Court of Appeals
for the District of Columbia Circuit

No. 13-5281

AMERICAN MEAT INSTITUTE, ET AL,

Plaintiffs-Appellants,
V.

UNITED STATES DEPARTMENT OFAGRICULTURE, ET AL,
Defendants-Appellees,
and
UNITED STATES CATTLEMEN’S ASSOCIATION ET AL,
Intervenor-Defendants-Appellees.

On Appeal from the
United States District Court for the District of IGmbia
Case No. 1:13-cv-1033 (Hon. Ketanji Brown Jackson)

SUPPLEMENTAL BRIEF FOR APPELLANTS

QUESTION PRESENTED

“Whether, under the First Amendment, judicial revief mandatory
disclosure of ‘purely factual and uncontroversa@mmercial information,
compelled for reasons other than preventing demejptian properly proceed under
Zaudererv. Office of Disciplinary Counseght71 U.S. 626, 651 (1985), or whether
such compelled disclosure is subject to review ulgmtral Hudson Gas &

Electricv. PSC of New Yorld47 U.S. [557] (1980).” Rehearing Order 1.
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INTRODUCTION

Central Hudsorapplies to compelled commercial factual disclosures
Zaudererns an application o€entral Hudsorio a narrow set of particular facts:
when the government has compelled the additiondid@aimer to an
advertisement in order to prevent consumers fromgomisled. That is how the
Supreme Court articulated its holding 30 years #uat;is how this Court applies it
today; and that is why the answer to the first pathe Question Presented is
“no”: Judicial review of factual disclosures cortipd for reasons other than
preventing deception cannot “properly proceed uZa@ederer”

The Final Rule fails “undefauderet in any event.Zaudereritself
demonstrates whyThere, the state court had held that contingenafteeneys
must disclose not only the potential for costsdisbd the fees they would charge if
successful. 461 N.E.2d 883, 886 (Ohio 1984). ddwet said both requirements
were needed “for purposes of clarityd. But the Supreme Court did not affirm
the rate-disclosure requirement—or the “purposedasity” justification for it.

471 U.S. at 653. Though the majority brushed ¢sae asidad. at 653 n.15,
Justice Brennan’s concurring opinion did not minaeds: the “clarity” rationale
was “anunacceptable substituter the reasoned analysis that is required when
regulating commercial speechd’ at 660. That is exactly the problem here.

Central Hudsorapplies, but even und&auderer the Final Rule fails.
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BACKGROUND

From the beginning, Appellants’ First Amendmeniraldas turned on one
critical question: What governmental interestas/ed by requiring one subset of
meat products (just muscle cuts, just at supernsrke identify the country or
countries where the source animal was “born,” &dj$and “slaughtered®?

AMS’s answer has changed with the season. Inritsl Rule, the agency
articulated no governmental interest at &8eeJA510; Appellants’ Br. 21. In the
District Court, AMS argued the Rule corrected naslieg speech (albeit speech
previously compelled by the agency8ee idat 25. In this Court, AMS
abandoned that approach and asserted a broadengmrdal interest in “ensuring
that information provided to consumers is accuaaig meaningful,” maintaining
all the while thaZauderer and notCentral Hudsonapplied. AMS Br. 27.

The Panel affirmed this unprecedented labelingireqent based on
Zauderer— but it presumed two government interests tregthvernment itself
had disavowed. First, the Panel found that the Renables a consumer to apply

patriotic or protectionist criteria in their choioémeat.” Slip Op. 14. According

! This case is not about origin-labeling generaltyabout consumers’ “interest in
knowing where their food is coming from,” AMS B4.1 Retail shoppers can tell
where theimeatcomes from by looking for the USDA inspection staonghe
customs declaration on imported meat, both requiretér regulations not at issue
here. This case is about whether labels must geoatlditional information about
the animal’s travel history — a requirement notasgd, to our knowledge, on any
other category of consumer product.
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to AMS, though, “[t]he availability of COOL inforntimn does not implyhat there
will necessarily be any change * * * in demand pooducts of one origin versus
others.” JA518. So even if the new labeling “enabkesonsumerto contribute

to protectionism, there is nothing to show thatgbeernment desired that result or
promulgated the Final Rule to achieve it.

In similar fashion, the Panel found that the R#er&bles one who believes
that United States practices and regulation arttehbat assuring food safety than
those of other countries, or indeed the reversacton that premise.” Slip Op. 14.
But AMS repeatedly has maintained that the Rulenodising to do with safety,
seeJA224 and Appellants’ Rule 28(j) Letter; and othgencies of USDA run
comprehensive safety programs for both domestcamported livestock.

The Panel’'s extension @audererto these circumstances should be
rejected.

SUMMARY OF ARGUMENT

Central Hudsorapplies to compelled commercial disclosures of. fact
Zaudereris aCentral Hudsorctase; it comes into play when the compelled

disclosures are intended to remedy commercial $piet otherwise would be

2 AMS did not refute a 2012 study finding “no demamcrease following the
implementation of the mandatory COOL program” aticht consumers do not
value meat products carrying Product of Unitedestédibels over those with
Product of North America labels.” JA518.
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deceptive. And its reasoning is fully consisterthwhe Central Hudsorstandard
as the Court understood it then and applies it now.

The interpretation aZaudereroffered by AMS and the Panel — which
allows the government effectively to end-run Fkstendment review — stretches
Zaudererbeyond its limits. It also upends four decadk€ircuit precedent on
compelled disclosures, including the standard@aasrt applies to FTC remedial
orders. See infraat 13. The Panel’s Opinion also created a spth e Second
Circuit, see Int’l Dairy Foods Ass'a. Amestoy92 F.3d 67, 74 (2d Cir. 1996)
(rejecting “consumer curiosity” as sufficient gralsnfor compelling speech), and
with the Eleventh Circuitsee Borgnev. Brooks 284 F.3d 1204 (11th Cir. 2002)
(applyingCentral Hudsorto mandated disclaimerdge also Borgner. Fla. Bd. of
Dentistry, 123 S. Ct. 688 (2002) (Thomas and Ginsburgdikkenting from denial
of review because the Eleventh Circuit was toodetin applyingCentral
Hudsor). Central Hudsomreview applies to the issues here.

If the Circuit nevertheless decides bandhat it will chart a course with
Zaudereras a distinct constitutional standard of reviewdompelled disclosures
generally — rather than an applicationG&ntral Hudsorto particular facts —
Appellants respectfully submit that more work moistdone to define what it
means for judicial review to “properly proceed undauderer” Rehearing Order

1. Under any constitutionally permissible intetpt®n ofZauderer AMS’s rule
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still fails. The government cannot defend a coegletiisclosure on the ground
that it has a governmental interest in compellirsgldsures.

PRESERVATION OF STATUTORY CLAIMS

The Court ordered rehearing of this caadbancon the Panel’s suggestion,
before Appellants could file a petition detailifgeir objections to the Panel’s
rulings, including on their statutory claingeeAppellants’ Br. 4-51; Reply 15-23.
Compare, e.g.Slip Op. 7 (the Rule “does not actually ban aleyrent of the
production process”)ith id. at 2 (the Rule “eliminates the allowance for
commingling”); JA985 (Rule “eliminates the practisecommingling”); JA1098
(The Court: “Was the ban on commingling necessaAMS Counsel: “Yes.”).
Appellants wish to preserve their right to seelesring of all of their claims.

ARGUMENT

l. THE CENTRAL HUDSON STANDARD APPLIES, AND AMS’'S RULE
FAILS UNDER THAT STANDARD.

A.  The Central Hudson Standard Governs Regulation of Commercial
Speech, Including Compelled Disclosures.

In 1977, this Circuit adopted a rule that a congzktisclosure could be
upheld so long as it was “the least restrictive mseat achieving a substantial and
important government interestWarner-Lambert Cov. FTC, 562 F.2d 749, 769
(D.C. Cir. 1977). That decision was grounded m 8upreme Court’s then-new
decision inVirginia State Board of Pharmaay Virginia Citizens Consumers
Council, Inc, which confirmed that commercial speech receives Rmendment

6
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protection. 425 U.S. 748 (1976Mitginia Pharmacy Boarg. This Circuit thus
has applied th€entral Hudsorstandard to compelled disclosures since before
Central Hudsorevenissued.

In 1980, the Supreme Court decideentral Hudson 447 U.S. 557. There,
it adopted the now-familiar standard for judiciaView of government regulation
of non-misleading commercial speech:

For commercial speech to come within [the First
Amendment], it at least must concern lawful acyivand
not be misleading. Next, we ask whether the as$erte
governmental interest is substantial. If both ingsi
yield positive answers, we must determine whether t
regulation directly advances the governmental aster

asserted, and whether it is not more extensive than
necessary to serve that interelst. at 566.

Applying that test, the Supreme Court struck dovitesv York regulation barring
utilities from promotional advertising during theezgy crisis, finding the
regulation to be more extensive than necessargiiewee the State’s substantial
interest of promoting energy conservation and efficrate structuredd. at 568-
569. The Supreme Court later clarified t@&ntral Hudsofs fourth “prong” —
whether a regulation is “not more extensive thameisessary,id. — did not entail a
“least-restrictive-means testBd. of Trustees of the State Univ. of N.YF0x, 492
U.S. 469, 466-467 (1989).

Central Hudsorand other cases in the same sequence togethieliststd

the foundation for modern commercial-speech doetriee also In re R.M.A55

~
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U.S. 191 (1982)Batesv. State Bar of Ariz.433 U.S. 350 (1977)irginia Pharm.
Bd.,425 U.S. 748Bigelowv. Virginia, 421 U.S. 809 (1975)Each of those cases
generally accepts the basientral Hudsorpremise: The Government may
Impose restrictions on commercial speech that tiradvance substantial
government interests, so long as there is a “redderiit” between the ends and
the meansFox, 492 U.S. at 480. These cases also discussidigtla
requirements as a permissible way to address rlisigapeech, consistent with
that standard. For example \Mirginia Pharmacy Boargthe Court indicated that
the government “may require commercial messag&gpfmear in such a form, or
include such additional information, warnings, amtlaimers, as are necessary to
prevent its being deceptive.’ ” 425 U.S. at 7724n@QuotingBates 433 U.S. at
384). Central Hudsomuotes the sanMirginia Pharmacy Board/Bates
formulation. 447 U.S. at 565. And none of theesais theCentral Hudson
sequence addresses disclosure requirenoeitggdethe context of combating
deception.SeeSlip. Op. 11.

B. Zauderer Is An Application of Central Hudson.

Zaudereris a decision about disclosures compelled to a@rsumer
deception — that is, the type contemplateBares Virginia Pharmacy Boardand
Central Hudson ButZaudererdoes not establish a separate inquiry; it simply

applies theCentral Hudsompremise to a disclosure that has already beeneatkein
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terms of the speech it corrects. Here is vidztdererhas to say about its place in
the Central Hudsorline:

In virtually all of our commercial speech decisiotts
date, we have emphasized that because disclosure
requirements trench much more narrowly on an
advertiser’'s protected interests than do flat pgoions

on speech, *“warning[s] or disclaimer[s] might be
appropriately required * * * in order to dissipatee
possibility of consumer confusion or deceptioniri re
R.M.J, 455 U.S., at 201, 101 S. Ct., at 93%a&cord
Central HudsorGas & Electri¢ 447 U.S., at 565, 100 S.
Ct., at 2351 Bates v. State Bar of Arizond33 U.S., at
384, 97 S. Ct., at 270%irginia Pharmacy Bd supra
425 U.S., at 772, n. 24, 96 S. Ct., at 1831, n. 24.

We do not suggest that disclosure requirementsado n
implicate the advertiser's First Amendment rightsaih

We recognize that unjustified or unduly burdensome
disclosure requirements mightoffend the First
Amendment. But we hold that an advertiser’s rigirs
adequately protected as long as disclosure reqairsm
are reasonably related to the State’s interestamgmting
deception of consumers. 471 U.S. at 651.

This discussion situates the disclaimeZaudererwithin the recognized scope of
permissible “warnings” and “disclaimers” th@entral Hudsorand earlier cases
recognized.

TheZaudererdecision thus is aapplicationof Central Hudsonwhere
several ofCentral Hudsofs elements have already been established, in wdrale
part. The government indisputably has a substanterest in preventing
deception of consumergjrginia Pharm. Bd.425 U.S. at 771-77Zauderer

therefore, did not addre€entral Hudsofts “substantial interest” factor.
9
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Similarly, a government-compelled disclaimer toreot deceptive speech
indisputably advances the government’s interept@venting deceptive speech;
Zauderer therefore, does not addr&3entral Hudsois “direct advancement”
factor. Thus, all that remains for a court towben asked to review a corrective
disclaimer, is ensure that it is not “unjustifigde., the government’s anti-
deception interest is actually implicated) and thest not “unduly burdensome”
(i.e., it is no more extensive than necessary)l 4.5.at 651. This ientral
Hudson. The innovation oZauderer— and the only one — is its recognition that
the Court inBates Virginia Pharmacy BoargdandCentral Hudsorhad deemed
disclaimers to be a less restrictive means of coimipaleception than an outright
banon speechld. This is a shortcut througbentral Hudsonnot a way around it.
To accept the proposition thadudererestablishes a new standard of review
would be to assign dramatic precedential signifteaio every case that applies
Central Hudsortio particular facts. For example, the Supreme Capplied
Central Hudsorto a federal restriction on beer labelingRnbinv. Coors Brewing
Co, 514 U.S. 476 (1995). The Court concluded theioti®n failed that testld.
at 491. But review of labeling restrictions does proceed “undelRubin”
Similarly, the Supreme Court appli€kntral Hudsorto a Puerto Rico law
restricting casino advertising Posadas de Puerto Rico Associate$ourism Co.

of Puerto Rico478 U.S. 328 (1986). The Court upheld the resbns. Id. at 344.

10



USCA Case #13-5281  Document #1489216 Filed: 04/21/2014  Page 17 of 31

But judicial review of advertising restrictions doeot proceed “unddtosadas
To the contrary, in an advertising-restriction cseSupreme Court “[r]eli[es] on
the Central Hudsoranalysisset forth inPosadas’ 44 Liquormart Inc.v. Rhode
Island, 517 U.S. 484, 508 (1996) (emphasis added). i§hast howZauderer
applies: a court reviewing the validity of a decepipreventing disclaimer may
use “theCentral Hudsoranalysis set forth inZauderer See als@Zauderer 471
U.S. at 657 (concurring opinion of Brennan, J.p(&e[ing] with the Court’s
somewhat amorphous ‘reasonable relationship’ ipoquimty on the understanding
that it comports with'Central Hudsoh

TheZaudererdecision did not generate a new standard of cotistial
scrutiny; it illustrated how “th€entral Hudsoranalysis” plays out in the context
of disclaimers compelled to address deceptive didirey.

C. The Panel’s Opinion Disregards Circuit Precedenand Supreme
Court Guidance.

The Panel here reached a different conclusion,ifgh@entral Hudson
review “unnecessary” undeaudererand distinguishing — albeit with difficulty —
its prior decision irR.J. Reynold3obacco Cov. FDA, 696 F.3d 1205 (D.C. Cir,
2012). Slip Op. 11. But its conclusion was grouhdea misreading afauderer
And its conclusion had the effect of abrogating yneincuit cases.

First, the misreading dtauderer The Panel cited footnote 14 of the

Zauderermajority opinion to support its conclusion tiZaudererannounced a

11
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different standard of constitutional scrutiny. lS0p. 11. The footnote, to be sure,
suggests that a “least restrictive means” test wvbalunnecessary in dealing with
a disclosure, because disclosures had alreadyrbeegnized as a less restrictive
alternative to addressing deception than outrightsb 471 U.S. at 651 n.14 (citing
Central Hudson447 U.S. at 565). But as the Supreme Court &atplained,
footnote 14 was “dicta” that had wronglgssumgd]” the Central Hudson
standard required a “least restrictive means apprddox, 492 U.S. at 476
(emphasis added; hyphenation omitted). There wdsast restrictive means
“test” to delete fronCentral Hudsonn the first place, and the footnote was “dicta”
in any event.

The effect of the Panel’s decision also was to gdie several prior
decisions of this Court in one fell swoop. Tala,éxamplelUnited Statey.
Philip Morris, 566 F.3d 1095 (D.C. Cir. 2009) (per curiarhilip Morrisis a
lengthy opinion on tobacco advertising with onetisec— a very important section
— addressing corrective disclosurdg. at 1142-1145. There, the Court reviewed
the district court’s order requiring the defendiitacco companies to publish
corrective statements in various media. The distourt had not yet determined
thetextof disclosures, so this Court evaluated the thriestpeestion of whether
anydisclosure could be compelletd. at 1142. And at this step, the Court

concluded, th€entral Hudsorstandard applied. After surveying the precedents —

12
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includingZauderer— the Court reached the only plausible conclusidrhe
Supreme Court’s bottom line is clear: the governmeunst affirmatively
demonstrate its means are ‘narrowly tailored’ toiewe a substantial
governmental goal.’ "Id. at 1143 (quotindrox, 492 U.S. at 480). The court
assessed the alleged violations, concluded dise@ssuere warranted, and
instructed the district court, on remand, to dtladt text of the disclosures in a
manner consistent withaudererandWarner-Lambertensuring they were tailored
to the defendants’ earlier deceptiond. at 1144-45.

ThePhilip Morris decision is not an outlier in this Circuit. It kolvs
WarnerLambert as well as this Court’s subsequent decisiddamartis Corp.v.
FTC, 223 F.3d 783 (D.C. Cir. 2000), which also holukst theCentral Hudson
standard applies to FTC-compelled disclaimers évgmt “misleading and
deceptive advertisingld. at 789. And strikingly, iftNovartis it wasthe FTCthat
proposedCentral Hudsorreview, even wittZaudereron the books.SeeBrief of
RespondentNovartis No. 99-1315, 1999 WL 34833882, at *59-*60 (Dr.
filed Dec. 23, 1999). More striking still, the FlotedZaudererand didnot
characterize it as abrogati@gntral Hudsoror dramatically expanding the
Commission’s remedial power§eed. at *63.

Then there iSpirit Airlines 687 F.3d 403, also omitted from the Panel’s

Opinion but just as central to Appellants’ argumasiReynolds SeeReply Br. 4
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(“Even if [Reynold§could be distinguished * * * Jpirit] cannot be.”). That
decision confirms, in no uncertain terms, thatidereris a rule that applies to
disclosures “target[ing] misleading speech.” 683drat 413. Itis true th&pirit
AirlinestreatsZaudererandCentral Hudsoras two distinct standards, and called
the former “reasonableness reviewd. at 411. But, the Court conducted an
analysis undebothstandards, and used virtually identical reasoniage idat
413-415. Spirit Airlinesthus illustrates (even if it does not explicitikaowledge)
thatZauderers just howCentral Hudsorapplies when a disclaimer targets
deception.

The Supreme Court has not been silent on theséigueseither. And what
it has said does not bode well for the governmé&iat. example, iMilavetz,
Gallop, & Milavetz, P.Av. United States559 U.S. 229 (2010), the Supreme Court
appliedZaudererto uphold a disclosure requirement applicable toated debt-
relief agencies. The disclosure requirement whaed to prevent consumer
deception, andaudererclearly applied “[flor that reason.Id. at 249. In fact, the
Supreme Court highlighted the interest in preventiaception as an “essential
feature[ ]” ofZauderer Id. at 250;see alsdJnited States. United Foods Cg.

533 U.S. 405, 416 (2001) (declining to review collgoemarketing assessments

underZaudererbecause “[tjhere [wa]s no suggestion” that the sswents “were

14
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somehow necessary to make voluntary advertisememnisisieading to
consumers”).

See as well the remarks of the two sitting justigas dissented from the
denial of certiorari irBorgnerv. Brooks 284 F.3d 1204 (11th Cir. 2002).
Borgnerv. Fla. Bd. of Dentistry123 S. Ct. 688 (2002) (Thomas and Ginsburg,
JJ.). Inthat appeal, the Eleventh Circuit applettral Hudsor{(not Zauderej to
determine whether the State could compel a ddntistlude disclaimers about
certain specialty certifications. 284 F.3d at 120The court of appeals answered
the question yes, believing the dentist’s advariesas to be potentially
misleading.Id. at 1216. Justice Thomas and Justice Ginsburg waaud granted
review in that case — not because they thodghltderershould have applied, but
because they thought the Eleventh Circuit had pplied Central Hudsorstrictly
enough. 123 S. Ct. at 688. In their view, thertotiappeals should have
demanded more proof of potential deception, and éven it would be “unclear
whether forcing upon dentists a government-scripisdaimer [wa]s an
appropriate responseld. at 689. As foZauderer they were dismissive: when an
advertisement is not “misleading as writterZatidereris not very helpful to the

State.” Id.

15
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Milavetz Borgner, Spirit Airlines Philip Morris, Novartis Warner
Lambert each of these decisions confirms tBatidererapplies only when the
government has shown its disclaimer is aimed atgmtng consumer deception.

*

So, if theCentral Hudsorstandardapplies to compelled disclosures, and
Zaudereris an application of that standard to disclaimargeting deception, what
standard applies to compelled disclosures, likeotieeat issue here, that aiet
targeting deception?

The answer:Central Hudsonof course. The compelled disclosure must be
“tailored in a reasonable manner to serve a sutistatate interest in order to
survive First Amendment scrutiny Edenfieldv. Fang 507 U.S. 761, 767 (1993);
see also, e.gZauderer 471 U.S. at 657 n.1 (Brennan, J., concurring)jgtdsure
requirements * * * must demonstrably and directlivance substantial state
interests, and they may extend no further tharstreably necessary’ to serve
those interests.”) (quotinig re R.M.J, 455 U.S. at 203).

AMS all but abandoned iSentral Hudsordefense in its brief (burying it
within one sentence, Br. 27), and for good reasdme Final Rule fails under

Central HudsonSeeAppellants’ Br. 30-34.
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[I.  EVENIF THIS COURT EXTENDS ZAUDERER, IT SHOULD
REJECT AMS’S “ANY INTEREST” STANDARD.

If this Court holds thaZauderernas application to disclosures other than
those compelled to prevent deception, Appellargpeetfully request that this
Court endeavor to define the class of governmenttests that may be sufficient
to justify a compelled disclosure, and to estabhsich party — the government or
the challenger — has the burden of proving thaatiserted governmental interest
falls within that class.

AMS offered a particularly lenient interpretatiohZauderers analysis, and
the Panel appears to have accepted it. AMS sugfysit a compelled disclosure
is justified so long as it is reasonably relatetkta[y] identified governmental
interest.” AMS Br. 21.See also Nat'l Ass’n of Mfrs. SEC --- F.3d ----, No. 13-
5252, slip op. 24 (D.C. Cir. Apr. 14, 2014) (opimiof Srinivasan, J, concurring in
part) (characterizing Panel’'s Opinion as holdingt tZauderefs standard * * *
requires that disclosure mandates be ‘reasonalaitect to the government’s
interests”). And the Panel’'s Opinion actually wenther: it found the
compelled-disclosure requirements here to be satisherely byconsumers
interest in protectionist meat purchases and/atiamal safety concerns, both of
which interests the government expressly tiadlaimed. An “anyinterest”
standard, no matter who “identifie[s]” the interestunheard of in constitutional

law. Even rational-basis review requires the gonemt to point to an interest that
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Is both ‘legitimate and “governmental Fox, 492 U.S. at 480, meaning that there
exists agovernmentainterest in addressing some sortofual problem or harm,
not merely an irrational pursuiGee, e.gWilliamsonv. Lee Optical of Okla., Inc.,
348 U.S. 483, 488 (1955) (“It is enough that theran evil at hand for correction,
and that it might be thought that the particulgidative measure was a rational
way to correct it.”). There is no supportdauderer Milavetz this Circuit’s
precedent, or any other binding authority for amy-enterest-will-do” standard.

And, to be clear, even the slightly toothier raibhasis “legitimate
governmental interest” standard is not approphate either. To the best of
Appellants’ understanding, rational-basis reviewlegs only when a fundamental
right isnotimplicated. See, e.g.Ysursav. Pocatello Educ. Ass;rb55 U.S. 353,
359 (2009). Compelled disclosures implicate FArstendment rights Zauderer
471 U.S. at 651. A test requiring merely a “legate governmental interest” is
therefore inappropriate.

If Zaudereris to be extended as a rule of general applicalmlitside its
stated limits of preventing deception, then the r€shiould require the government
to point to a legitimate “consumprotectiori interest, relating to the prevention of
an actuaharmto consumers and not merely the provision of gi@is
information. Appellants note that the governmeas previously interpreted

Zaudererin this more moderated wayseeBrief Amicus Curiaef U.S. FDA et
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al., N.Y. State Restaurant As&/nN.Y.C. Bd. of HealthNo. 08-1892-cv, at 13,
2008 WL 653101 (2d. Cir. filed May 29, 2008) (coriee disclosures “need only
be reasonably related to the governmental int@mgsitecting consumers”). That
formulation would also have the benefit of avoidangplit with the First and
Second Circuits, whose decisions in this area uptisclosures based on clearly
defined consumer-protection interes&ee Pharm. Care Mgmt. AssynRowe
429 F.3d 294, 309 (1st Cir. 2005) (Maine’s “inténesensuring its citizens receive
the best and most effective health care possideY;, State Restaurant Ass¥/n
N.Y.C. Bd. of Healtlb56 F.3d 114, 136 (2d Cir. 2009) (New York Citygoal of
reducing obesity”)Nat'| Elec. Mfrs. Ass’rv. Sorrell, 272 F.3d 104, 115 (2d Cir.
2000) (“Vermont's interest in protecting human hle@nd the environment from
mercury poisoning”y.

To date, AMS, and the Panel, have pointed onlydorsumeinterest in
information about where source animals are “bond ‘aaised.” There is no
claim of agovernmentainterest, addressed to the remedying of a harne Pnel

attempted to bridge the gap between “any intel@sd’ “governmental interest” by

characterizing the government’s interest as orferabl[ing]” consumers to act on

® See alsdiscount Tobacco City & Lottery, Ing. United States674 F.3d 509,
561-62 (6th Cir. 2012) (opinion of Stranch, J.)Hajaling federal tobacco-warning
requirement under rational-basis review becausewtarnings’ purpose is to
prevent consumers from being misled about the inegks of using tobacco”).
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jingoistic or irrational impulses. Slip Op. 14.uBsuch speculations about the
“criteria” a consumer might use, or about the “a@@wces]’ a consumer might
need before purchasing a product from a USDA-insgkEfcility, processing
USDA-inspected animalg]., are “an unacceptable substitute for the reasoned
analysis required when regulating commercial spéeZhuderer 471 U.S. at 660
(Brennan, J., concurringfSee also Amestp92 F.3d at 71 n.1 (when government
“takes no position” on a subject, “mere consumerceon is not, in itself, a
substantial interest”) (emphasis omitted). If t@murt holds that the government
has an interest in compelling disclosures — fulpst there is “no end” to what
might follow, id. at 747

Appellants submit that the Rule cannot be justifieetrely in terms of a
consumer interest in being “arm[ed] * * * with atldnal information when
purchasing food,Nat'l Ass’nof Mfrs,, slip op. 24 (Srinivasan, J., concurring in
part), without an account of why that ig@avernmentainterest here. Such an

account has been conspicuously absent at every stdgis proceeding.

* Suppose, for example, a state in the Southwebheited States passes a law
requiring that fruits, vegetables, and nuts bel&bwith factual information
concerning whether they were “harvested” by a pergloo is a United States
citizen. In defense of the law, the State assart§nterest” in enabling consumers
to exercise “patriotic or protectionist” prefereaa# to “act on the premise” that
produce picked by U.S. citizens is safer than pigked by non-citizens (“or
indeed the reverse”), Slip Op. 14. Under AMS’s ta=d the Panel’s Opinion, such
a disclosure requirement is perfectly legal. Yansnwould believe there is
something deeply problematic with such a requirdmen
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Therefore no matter what type g@dvernmeninterest this Court requires, as long
as it is more than just “any interest,” the FinaldRmust be invalidated.

[ll.  THE FINAL RULE FAILS “UNDER ZAUDERER.”

There is no separafaudererstandard of review for all the reasons we have
explainedZaudereris a specific brand dCentral Hudsomreview. And in any
event, whether review is characterized as “ud@rderef or “through Central
Hudsonby way ofZauderer” it was error for the Panel to apphaudereras if it
were no more than a rational-basis test, requoinly some minimal degree of
rationality. And in fact, the Panel did not evemthnd rationality from AMS.
The Panel simply identified hypothetical governmeterests, without analyzing
whether the new labels were “reasonably relatedhdse interests.

Zaudererrequires more. As we discussed abees suprat 10, the
decision requires a court to assure itself thattrmpelled disclosure is not
“unjustified” or “unduly burdensome.” That is thealysis th&ZaudererCourt
conducted. It analyzed whether the petitioneriggiisements were actually
misleading — such that a compelled disclosure wbealtjustified” — and in a
footnote it rejected for lack of “a factual basik& petitioner’'s argument that the
disclosure requirements were unduly burdensomé. 3. at 651-653 & n.15.
The Court did not hold that such arguments woudddimafter be precluded as a

matter of law, and so the same analysis must beéumed here.
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The Final Rule is unjustified, and it is unduly densome. Appellants have
amply detailed the reasons why the Final Rule jgsiified in their prior briefing.
They further refer the Court to Appellant AMI's carant letter, JA30, and
Appellants’ many declarations in the preliminarydimction record, JA533-577,
JA1008-1033, for a more detailed accounting ofailmeslens this Rule imposest.
Fox, 492 U.S. at 480 (“fit” requires “the cost to aefully calculated”).

* % *

Here is the bottom line: AMS has never explainemtonce — why “born,”
“raised,” and “slaughtered” (or “harvested”) desigjans are so important that they
must becompelledather than simply permitted and provided voluhggias they

were before) by companies that want to capturedhee of consumers’ “patriotic
and protectionist” preferences and their “beliefbbdut food safetyCf. Virginia
Pharm. Bd.425 U.S. at 770 (“nothing prevents [one busingssh marketing [its]
own assertedly superior product, and contrastimgtht that of” a competitor).
AMS has never answered this question. In fact, Adg&es there is no
compelling market-failure argument that could jiysthis regime. JA519. lItis
difficult to conceive, as a matter of First Amendrmkw, administrative law, or
the combination of the two, how such a mandatedcbalupheld.

With respect to this Court’s broader purpose invemmgen bang

Appellants offer the following observation: There aonsiderable difficulties in
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converting theZaudereranalysis into a rule of general applicability, e bne
hand, without running afoul of the Supreme Couwrtisssailable conclusion that
compelled disclosures implicate First Amendmertitsgon the other. This
irreconcilable tension is just one further indicattatZaudererwas never intended
to, and simply cannot as a matter of law or logaye the meaning AMS would
have this Court attribute to it.

Central Hudsorapplies; AMS’s Rule fail€entral Hudson There is
nothing more to it than that.

CONCLUSION

For the foregoing reasons, and those stated in ko€ Opening Brief,
Reply Brief, and Letter Submitted Pursuant to RA8§), the District Court’s

decision should be reversed.
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