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Petitioner has consented to the filing of this brief,
and its consent letter is on file with the Court. Ami-
cus sought consent from Respondent Ideal Steel
Supply Corp. on December 14, 2011. Counsel for
Respondent, however, informed amicus by email that
he opposes the filing of this brief because he did not
“think the Chamber’s prior amicus brief in this case”
in 2006 was helpful to the Court. Respondent’s oppo-
sition necessitates the Court’s consideration of this
motion.

The Chamber of Commerce of the United States of
America 1s uniquely positioned to provide a helpful
perspective on the issues raised in the petition. The
Chamber is the world’s largest federation of business,
trade, and professional organizations, representing
300,000 direct members and indirectly representing
the interests of more than three million businesses
and corporations of every size, from every sector, and
in every geographic region of the country. Many of
the Chamber’s members have experienced misuse of
the civil RICO statute firsthand, suffering the disrup-
tion and expense of defending against unfounded
claims for treble damages. For this reason, the
Chamber has filed amicus briefs in numerous cases
before this Court addressing important questions re-
garding RICO’s proper scope and application.

The unique perspective and arguments of the
Chamber, as reflected above and as further set forth
in the following brief, demonstrate that this brief will
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QUESTION PRESENTED

Whether a civil RICO claim by a company against
its competitor, alleging injury from the competitor’s
reinvestment of racketeering proceeds into its busi-
ness, establishes the required element of proximate
cause.
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INTRODUCTION AND
INTEREST OF AMICUS CURIAE"

When Congress originally enacted the Racketeer
Influenced and Corrupt Organizations Act (“RICO”),
it declared its purpose to combat “organized crime ac-
tivities” that “interfere with free competition.” Pub.
L. 91-452, 84 Stat. 922-23 (1970). In the years since,
however, RICO’s use has swelled far beyond those
original aims. No longer limited to organized crime,
RICO’s broad and malleable prohibitions have been
leveled against all manner of perceived corporate ills.
And RICO’s civil enforcement remedy, with its prom-
ise of treble damages and attorneys’ fees, has become
a favorite tool of plaintiffs seeking payouts.

A reasonable and consistent interpretation of the
RICO statute is thus of great concern to American
businesses, and amicus—the Chamber of Commerce
of the United States of America—is uniquely posi-
tioned to advise the Court on these important issues.
The Chamber is the world’s largest federation of
business, trade, and professional organizations,
representing 300,000 direct members and indirectly
representing the interests of more than three million
businesses and corporations of every size, from every
sector, and in every geographic region of the country.

* Counsel for all parties received timely notice of the filing
of this brief. Counsel for Petitioners have consented to its
filing, and their letter of consent is on file with the Clerk.
Counsel for Respondent did not consent. In accordance
with Rule 37.6, amicus states that no counsel for any par-
ty has authored this brief in whole or in part, and no per-
son or entity, other than the amicus, its members, or its
counsel, has made a monetary contribution intended to
fund the preparation or submission of this brief.
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Many of the Chamber’s members have suffered the
expense and disruption of defending against abusive
lawsuits by plaintiffs in pursuit of treble damages. If
civil RICO 1s to advance its purpose of “free competi-
tion” without impeding the legitimate activities of
American businesses, the Chamber and its members
believe that RICO must be subject to careful re-
straints.

As this Court has held, one of those restraints is
the requirement of proximate cause, which ensures
that a plaintiff’s claimed injuries are the direct result
of the RICO violation alleged. The decision below,
however, substantially weakens that requirement by
enabling a business to claim lost profits from the
choice of its competitor to open a competing business
with proceeds allegedly derived from racketeering ac-
tivity. Not only are such claims of lost profits too re-
mote and speculative to establish proximate cause
under this Court’s precedents and the decisions of
other circuits, but allowing such claims would enable
competitors to punish pro-competitive activity that
the law otherwise should and does encourage. Allow-
ing such claims would also permit competitors who do
not succeed in the marketplace to harass their rivals
with RICO lawsuits in the courtroom—impairing the
very “free competition” RICO was intended to protect.
This Court should grant certiorari and reverse the
decision below.

STATEMENT

1. This litigation involves a civil RICO lawsuit
brought by Respondent Ideal Supply Corp. against its
competitor, Petitioner National Steel Supply, Inc.
For many years, Ideal and National operated compet-
ing retail outlets in Queens, New York, where they
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sold steel mill products and hardware to professional
ironworkers, small steel fabricators, and homeown-
ers.

Ideal also had a retail outlet in the Bronx, though
National did not. And with no competition in the
Bronx, Ideal enjoyed a “dominant market position”
there during the late 1990s. [Ideal Steel Supply Corp.
v. Anza, 652 F.3d 310, 323 (2d Cir. 2011). In 2000,
however, National decided to open its own retail out-
let in the Bronx, subjecting Ideal to competition.

2. In 2002, after National decided to open a retail
outlet in the Bronx, Ideal sued National, alleging that
1t had violated the civil RICO statute by underreport-
ing sales tax on certain sales at its Queens and Bronx
stores. Ideal alleged two specific civil RICO viola-
tions.

First, Ideal alleged that National violated 18
U.S.C. § 1962(c), which prohibits engaging in a “pat-
tern of racketeering activity.” Although this provi-
sion was originally intended to combat organized
crime, its definition of “racketeering activity” sweeps
broadly. And among the many predicate acts that the
statute identifies as “racketeering activity” are mail
and wire fraud in violation of § 1341 and § 1343.
Those provisions prohibit use of the mail or wires in
furtherance of “any scheme or artifice to defraud, or
for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises.”
Ideal thus alleged that filing a false tax return was a
“scheme to defraud” constituting “racketeering activi-
ty” under the RICO statute, and that the filing of
more than one tax return constituted the requisite
“pattern.”
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Second, in addition to § 1962(c), Ideal also alleged
a violation of § 1962(a), which makes it unlawful for
any person who has received income derived from
racketeering activity “to use or invest” that income
“In acquisition of any interest in, or the establish-
ment or operation of,” an enterprise. Ideal alleged
that National retained the funds generated from its
failure to pay taxes by reinvesting them in its busi-
ness, and then used funds from its business to open
its new retail outlet in the Bronx.

Based on its two allegations of “racketeering activ-
1ity” and “reinvestment,” Ideal sought treble damages
and attorneys’ fees under RICO’s civil remedy provi-
sion. That provision creates a private right of action
for “lalny person injured in his business or property
by reason of a violation” of the RICO statute. 18
U.S.C. § 1964(c). Ideal had obviously not been the
direct victim of National’s alleged tax fraud. That
was the State of New York. But Ideal nevertheless
claimed that it was injured “by reason of” National’s
activity because National used its untaxed profits to
cut prices for consumers and to open its new store in
the Bronx. With respect to the new store, Ideal fur-
ther alleged that this increased competition eroded
its own “dominant market position,” thereby reducing
the sales, profits, and local market share of its Bronx
store.

3. The district court dismissed Ideal’s complaint,
holding that Ideal had not shown National’s activity
was the proximate cause of Ideal’s lost sales revenue.
The Second Circuit disagreed, but this Court ulti-
mately reversed the Second Circuit.

This Court held that a civil plaintiff alleging in-
jury “by reason of” a RICO violation must prove that



5

the violation was the “proximate cause” of its injuries.
Anza v. Ideal Steel Supply Corp., 547 U.S. 451, 457-
58 (2006). Summarizing its prior decision in Holmes
v. Securities Investor Protection Corp., 503 U.S. 258
(1992), the Court explained: “Proper interpretation of
§ 1964(c) required consideration of the statutory his-
tory, which revealed that ‘Congress modeled § 1964(c)
on the civil-action provision of the federal antitrust
laws, § 4 of the Clayton Act.” Id. at 457 (quoting
Holmes, 503 U.S. at 268). That provision had been
understood to contain a proximate-cause require-
ment, and so the Court held that the requirement
“applies just as readily” to the civil RICO statute.
Id. at 457 (quoting Holmes, 503 U.S. at 268).

The Court further explained that the proximate-
cause standard requires a “direct relation between
the injury asserted and the injurious conduct al-
leged.” Ibid. (quoting Holmes, 503 U.S. at 268) (em-
phasis added). Applying that standard, the Court
turned to Ideal’s first claim, under § 1962(c), that Na-
tional had engaged in “racketeering activity” by un-
derreporting its taxes. The Court observed that the
“direct victim of [National’s] conduct was the State of
New York, not Ideal,” and thus that “Ideal’s alleged
injury was not the direct result of a RICO violation”
Id at 458, 459. The Court noted that “Ideal’s lost
sales could have resulted from factors other than
[National’s] alleged acts of fraud.” Id. at 459. Be-
cause “[blusinesses lose and gain customers for many
reasons, and it would require a complex assessment
to establish what portion of Ideal’s lost sales were the
product of National’s decreased prices,” Ideal’s eco-
nomic injuries were too remote. Zbid.

Although the Court held that Ideal could not es-
tablish proximate-cause for its “racketeering activity”
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claim, the Court remanded Ideal’s “reinvestment”
claim. The latter claim, which alleged injury from
National’s reinvestment of its profits back into its
business, had not been addressed by the Second Cir-
cuit. So this Court remanded for the lower courts to
“determine whether petitioners’ alleged violation of
§ 1962(a) proximately caused the injuries Ideal as-
serts.” Id. at 462.

4. On remand, the district court again dismissed
Ideal’s § 1962(a) claim, holding that National’s rein-
vestment of proceeds in its business did not prox-
1mately cause Ideal’s lost sales. But the Second Cir-
cuit, again, disagreed. In a divided opinion, the panel
majority emphasized that “RICO is to be read broad-
Iy Ideal, 652 F.3d at 322 (quotation omitted). At-
tempting to distinguish Ideal’s “reinvestment” claim
from the “racketeering activity” claim this Court pre-
viously rejected, the panel asserted that “the use or
investment of the funds derived from the pattern of
mail and wire frauds to establish and operate the
Bronx store is both the violation and the cause of
Ideal’s lost sales.” Id. at 327. The majority reasoned
that National had used “all or part of the income de-
rived directly or indirectly” from tax fraud to estab-
lish a store in the Bronx; that the store “simply by its
existence attracts customers away from a competi-
tor”; and that the opening of the store was the “direct
cause” of Ideal’s lost sales. Zbid.

In so holding, the majority dismissed the district
court’s observation that there were many possible in-
tervening causes of Ideal’s injuries—including deci-
sions of customers, poor quality of Ideal’s merchan-
dise, Ideal’s poor management decisions, competition
from other steel companies, and reasons relating to
the strength or weakness of the economy. With re-
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spect to the decisions of customers, the majority re-
marked that “only district court cases” had held “that
decisions of individual purchasers are an intervening
cause that defeats proximate cause.” Ideal, 652 F.3d
at 327.

Judge Cabranes dissented, noting that “[olne
eventful trip to 1 First Street surely deserves anoth-
er.” Id at 329. Relying on this Court’s prior ruling in
this case, he explained that a plaintiff must show a
more direct injury than the one Ideal claims here in
order to “deploy the heavy legal armaments of RICO
in a civil action against its chief rival.” Zbid. Judge
Cabranes pointed out that “the alleged illegal activity
1s not National’s creation of a new store in the
Bronx—on its own, a perfectly legitimate, competitive
pursuit—but rather, defendant’s investment of ill-
gotten proceeds” into its business. /d. at 331. And
the chain of causation from National’s investment of
its proceeds to Ideal’s lost sales “is not nearly as di-
rect as Ideal—and the majority—seems to believe.”
Ibid.  Both National’s “pro-competitive” decision to
open a competing store in the Bronx and the “over-
whelming number of variables” affecting Ideal’s lost
sales stand in the way. /d. at 331-332. For this rea-
son, Judge Cabranes concluded that Ideal’s “rein-
vestment” claim did not satisfy the proximate-cause
requirement.

SUMMARY OF ARGUMENT

The Second Circuit’s decision to reach an opposite
conclusion on Ideal’s “reinvestment” claim under
§ 1962(a) than this Court previously reached on
Ideal’s § 1962(c) claim warrants review and reversal
for two significant reasons.

First, as we explain below in Part I, the Second
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Circuit’s decision encourages plaintiffs to use civil
RICO for anti-competitive purposes, in conflict with
the antitrust laws. By permitting a company to bring
suit against its competitor based on the competitor’s
choice to engage in ordinary, pro-competitive activity,
the Second Circuit’s decision deters robust competi-
tion, to the ultimate detriment of consumers.

Second, as we explain below in Part II, the Second
Circuit’s decision applies a lower standard of prox-
imate cause to Ideal’s “reinvestment” claim under
§ 1962(a) than the standard this Court applied to
Ideal’s § 1962(c) claim. Deepening a circuit conflict,
the Second Circuit’s decision treats the reinvestment
claim’s elimination of one link in the causal chain as
though it eliminated all of those links. Unless re-
versed by this Court, that approach will invite plain-
tiffs to circumvent proximate-cause requirements
merely by pleading reinvestment.

ARGUMENT

I. The Second Circuit’s Decision Discourages Benefi-
cial Competition By Imposing Civil RICO Liability
Where A Competitor’s Injury Arises In Part From
Pro-Competitive Activity.

When this Court previously found Ideal unable to
establish proximate cause for its allegation of “rack-
eteering activity,” it expressed concern that a more
lenient causation standard could be put to anticompe-
titive use. The need for a strict proximate-cause re-
quirement “has particular resonance when applied to
claims brought by economic competitors, which, if left
unchecked, could blur the line between RICO and the
antitrust laws.” Anza, 547 U.S. at 460. But, as Jus-
tice Breyer explained, the risk of blurring those lines
can be avoided by holding that a RICO violation does
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not proximately cause a competitor’s lost profits
where the direct cause of the lost profits is ordinary
competition in the marketplace, rather than the RI-
CO violation itself. Id. at 479 (Breyer, J., concurring
in part). As we explain below, that is the right test to
apply when a business seeks to wield RICO’s treble-
damages remedy against a competitor.

The Second Circuit, however, declined to apply
that test. Nor did it appear to heed this Court’s anti-
trust concerns when it held that Ideal could claim
RICO injury from National’s decision to open a com-
peting store—a manifestly pro-competitive activity.
Although this Court did not previously reach that
“reinvestment” claim, Justice Breyer indicated that it
raises even stronger antitrust concerns than the
claim this Court previously addressed. /d. at 486-87
(Breyer, J., concurring in part) (observing that
§ 1962(c) presents “a more difficult question” than
§ 1962(a)). Review is thus necessary to ensure that
civil RICO claims based on a reinvestment of
proceeds, no less than claims based on racketeering
activity, do not undermine the purposes of the anti-
trust laws.

A. The Second Circuit’s decision punishes pro-
competitive activity.

This Court’s concern about potential conflict be-
tween RICO and the antitrust laws is well-founded—
particularly in “reinvestment” cases such as this one.
The injury Ideal alleges from National’s reinvestment
of racketeering proceeds arises from a quintessential-
ly pro-competitive activity: National’s decision to
open a rival store in a location where Ideal had pre-
viously enjoyed a geographic monopoly. Contrary to
the Second Circuit’s assumption, the direct cause of
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Ideal’s lost profits was not National’s mere reinvest-
ment or use of racketeering proceeds in its business.
After all, once reinvested, those proceeds and Nation-
al’s other revenues could have been used in any num-
ber of ways. The actual activity from which Ideal
claims injury is thus National’s subsequent choice of
how to use those proceeds—1I.e., the choice to open a
store in the Bronx that forced Ideal to compete. Such
market entry by a competitor is precisely the kind of
robust competition that the antitrust laws aim to en-
courage. Competition benefits consumers (including
but obviously not limited to other businesses), who
gain greater choice and lower prices. And it spurs
businesses to more efficiently serve their customers
(including other businesses), benefiting those busi-
nesses that do. As Justice Breyer observed, Nation-
al’s “opening of a distribution outlet is a legitimate
competitive activity” that “makl[es] it more convenient
for customers to purchase from that supplier.” Anza,
547 U.S. at 486 (Breyer, J. concurring in part).

By failing to distinguish between the reinvest-
ment of proceeds and the pro-competitive decision to
open the Bronx store, the Second Circuit turns civil
RICO into a deterrent of beneficial competition. In-
deed, the Second Circuit’s failure to apply a strict
proximate cause requirement singles out pro-
competitive activity for treble-damages liability, to
perverse effect.

If, for example, National had reinvested its rack-
eteering proceeds in its existing store or in a new
market where Ideal had no presence, Ideal would
have had no claim against National. See Ideal, 652
F.3d at 320 (holding that National’s reinvestment of
proceeds in its existing store could not be basis for
liability). But only because National chose instead to
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compete with Ideal by opening a rival store, the
Second Circuit holds that Ideal can subject National
to suit for treble damages. Both of those choices in-
volve reinvestment of proceeds in violation of
§ 1962(a), but the practical results are drastically dif-
ferent: Under the Second Circuit’s rule, only the
choice to engage in competition would subject Na-
tional to liability. It is easy to see how the Second
Circuit’s approach will have a chilling effect, encour-
aging potential RICO defendants to avoid opening
new stores, lowering prices, or engaging in any pro-
competitive activity that would threaten the economic
power of their rivals.

Moreover, the consequences of the Second Cir-
cuit’s decision go far beyond cases in which a business
has engaged in serious racketeering activity. The
ease with which businesses could bring treble-
damages suits against their competitors would chill
competition by all legitimate businesses, ultimately
harming consumers. To quote dJustice Breyer,
“[flirms losing the competitive battle might find bases
for a RICO attack on their more successful competi-
tors in claimed misrepresentations or even compara-
tively minor misdeeds by that competitor.” /d. at 485.
This is particularly likely in light of the notorious
malleability and breadth of RICO’s predicate acts and
the fact that nearly every business reinvests the
proceeds of its operations.

A competitor’s mere threat of a RICO suit may
thus deter businesses from engaging in healthy com-
petitive activity. And the “ultimate victim of any
such tendency to pull ordinary competitive punches of
course would be not the competing business, but the
consumer.” /Id. at 486.
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Because of the attractiveness of treble damages
and attorneys fees, civil RICO has already “achieved
an unimagined level of use against legitimate indi-
viduals and businesses in the civil litigation context.”
Lee Applebaum, Is There a Good Faith Claim for the
RICO Enterprise Plaintiff?, 27 Del. J. Corp. L. 519,
521 (2002). The Second Circuit’s decision will only
compound the problem by enabling RICO to be “mi-
sused as a weapon against competition in the mar-
ketplace.” Ideal 652 F.3d at 331 (Cabranes, J., dis-
senting).

In sum, civil RICO provides a strong deterrent by
enabling those who have suffered directly from rack-
eteering to avail themselves of a treble-damages re-
medy. But enabling competitors to claim indirect in-
jury arising from competitive activity is more likely to
do harm by deterring that competitive activity than
to do good by adding some small measure of deter-
rence for the underlying racketeering. This is partic-
ularly true, moreover, when the party directly injured
by the alleged RICO violation—here, the State—is
perfectly capable of bringing its own suit. As this
Court previously explained, the “requirement of a di-
rect causal connection is especially warranted where
the immediate victims of an alleged RICO violation
can be expected to vindicate the laws by pursuing
their own claims.” Anza, 547 U.S. at 460. The State
of New York can easily do so here. Ibid. But the
Second Circuit ignored that possibility and neglected
the serious costs of the unnecessary remedy it
enabled.
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B. By punishing pro-competitive activity, the
Second Circuit has put civil RICO at cross-
purposes with the antitrust laws.

This Court has expressed similar concern about
the misuse of treble-damages remedies in the anti-
trust context, and those decisions underscore the con-
flict between the antitrust laws and the Second Cir-
cuit’s approach to civil RICO. Indeed, this Court has
spent decades ensuring that Section 4 of the Clayton
Act does not become a tool for the harassment of
competitors, and those advances would be under-
mined if the provision’s close cousin in the RICO sta-
tute were permitted to work at cross-purposes.

Under Section 4 of the Clayton Act, this Court has
long prevented competitors from claiming “competi-
tive injury” that results from pro-competitive actions
that the antitrust laws are designed to encourage. As
the Court explained in Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc., it i1s “inimical to the purposes” of
the antitrust laws to permit plaintiffs to complain of
injury from actions of a competitor that “preserved
competition”—even though a competitor may have
been injured “by reason of’ such action within the
meaning of the Clayton Act. 429 U.S. 477, 488
(1977).

Indeed, Brunswick involved pro-competitive activ-
ity strikingly similar to the activity in this case. A
bowling alley operator sued a rival bowling alley
chain for acquiring competing bowling alleys that
would otherwise have gone out of business. The
plaintiff alleged injury because “competitors were
continued in their business, thereby denying [the
plaintiff] an anticipated increase in market shares”
that would have resulted from the disappearance of a
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competitor. /d. at 484. As in this case, the plaintiff
sought to use a treble-damages suit to prop up a geo-
graphic monopoly by driving out (or keeping out)
nearby competitors. And as in this case, that use of
the treble-damages remedy was “inimical” to the an-
titrust laws. Id. at 488.

To avoid those perverse results, this Court has re-
quired plaintiffs to prove not just any injury, but “an-
titrust injury” before availing themselves of the Clay-
ton Act’s treble-damages remedy. And “injury, al-
though causally related to an antitrust wviolation,
nevertheless will not qualify as ‘antitrust injury’ un-
less it i1s attributable to an anti-competitive aspect of
the practice under scrutiny.” Atlantic Richfield Co. v.
USA Petroleum Co., 495 U.S. 328, 334 (1990) (em-
phasis added); accord Cargill, Inc. v. Monfort of Colo.,
Inc., 479 U.S. 104 (1986). Because the “antitrust
laws were enacted for the protection of competition,
not competitors,” this doctrine “prevents losses that
stem from competition from supporting suits by pri-
vate plaintiffs.” Atlantic Richfield, 495 U.S. at 338,
342 (quotation omitted).

Although the Court has declined to fashion a RI-
CO analogue to the “antitrust injury” rule, it has de-
clined to do so chiefly because requiring an affirma-
tive showing of “racketeering injury” would be unin-
telligible in light of the variety and breadth of RICO’s
predicate acts and the absence of a coherent defini-
tion of “racketeering.” Sedima v. Imrex Co., 473 U.S.
479, 495 (1985). But even if one cannot determine if
Injury is in some sense “caused by an activity which
RICO was designed to deter,” it is easy to determine
whether injury is caused by activity the antitrust
laws were designed to encourage. Id. at 493-94. Af-
ter all, courts have applied just such analysis in anti-
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trust cases ever since Brunswick. And “there is no
sound reason to interpret RICO’s treble-damages
provision as if Congress intended to set it and its an-
titrust counterpart at cross-purposes.” Anza, 547
U.S. at 486 (Breyer, J., concurring in part).

C. The Second Circuit’s decision conflicts with de-
cisions of the Third and Ninth Circuits that
have rejected competitors’ claims of indirect in-
jury.

In addition to conflicting in spirit with this Court’s
antitrust precedents, the Second Circuit’s decision
also conflicts with decisions of the Third and Ninth
Circuits holding that competitors alleging injury from
reinvestment of racketeering proceeds could not es-
tablish proximate cause where the reinvestment
merely enabled ordinary competition.

For example, in Lightning Lube, Inc. v. Witco
Corp., 4 F.3d 1153 (3d Cir. 1993), the Third Circuit
rejected a quick-lube franchisor’s RICO claim against
a competitor who allegedly used stolen trade secrets
“to build a competing business which then hurt [the
plaintiff's] sales.” Id. at 1188. Because “the real in-
jury to the plaintiff is the theft of its property . .. and
not the investment of that property in an otherwise
legitimate business,” the investment could not be a
proximate cause of the competitor’s injury. [Id. at
1189; see also Kolar v. Preferred Real Estate Invest-
ments, Inc., 361 F.App’x 354, 361-62 (3d Cir. 2010)
(rejecting real estate investor’s claim that co-investor
stole money and reinvested it in competing venture).
Similarly, in Sybersound Records, Inc. v. UAV Corp.,
517 F.3d 1137 (9th Cir. 2008), the Ninth Circuit re-
jected a karaoke record producer’s claim that
proceeds from competitors’ failure to pay copyright
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royalties enabled them to “reduce prices to undercut
their competitors.” /Id. at 1147.

The Third and Ninth Circuits in those cases ap-
plied strict proximate-cause requirements to “rein-
vestment” claims brought by competitors, but the
Second Circuit here has not done the same. Review
1s necessary to resolve this conflict and, in so doing,
to ensure that civil RICO does not deter pro-
competitive activity.

II. Deepening A Circuit Split, The Second Circuit’s
Decision Effectively Eliminates The Requirement
Of Direct Injury For Reinvestment Claims.

In addition to special concerns over -claims
brought by economic competitors, this Court has also
expressed “fundamental concerns” with all civil RICO
claims that depend on “attenuated” theories of injury.
Anza, 547 U.S. at 459; see also Holmes, 503 U.S. at
269-70. “When a court evaluates a RICO claim for
proximate causation, the central question it must ask
1s whether the alleged violation /led directly to the
plaintiff’s injuries.” Anza, 547 U.S. at 461 (emphasis
added). Although this Court previously found that
National’s alleged tax fraud did not lead directly to
Ideal’s lost profits, the Second Circuit held that Na-
tional’s reinvestment of proceeds did. As we explain
below, those two decisions are incompatible. And the
effect of the Second Circuit’s decision is to all but
eliminate the requirement of direct injury for “rein-
vestment” claims.

In doing so, the Second Circuit deepens a circuit
split. As the petition explains in more detail, the
Fourth and Sixth Circuits join the Second Circuit in
holding that reinvestment of racketeering proceeds
makes speculative chains of causation sufficiently
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less so. See Newmyerv. Philatelic Leasing, Ltd., 888
F.2d 385 (6th Cir. 1989); Busby v. Crown Supply,
Inc., 896 F.2d 833 (4th Cir. 1990). In contrast, the
Third, Seventh, Eighth, and Ninth Circuits, hold that
the mere reinvestment of racketeering proceeds does
not convert an otherwise indirect claim of injury into
a direct one. See Brittingham v. Mobil Corp., 943
F.2d 297, 304 (3d Cir. 1991); Lightning Lube, 4 F.3d
at 1188; Kolar, 361 F. App’x at 361; Sybersound, 517
F.3d at 1149; Fogie v. THORN Americas, Inc., 190
F.3d 889, 896 (8th Cir. 1999); Natl Organization for
Women, Inc. v. Scheidler, 968 F.2d 612, 625 (7th Cir.
1992), revd on other grounds, 510 U.S. 249 (1994).
This Court’s review 1s needed to resolve that conflict,
and as we explain below, to ensure that plaintiffs
cannot circumvent the directness requirement merely
by alleging reinvestment of proceeds.

A. The Second Circuit’s decision implausibly
assumes that removing one small link from a
long, speculative causal chain is enough to
make the reinvestment of proceeds a
proximate cause of a plaintiff’s injury.

When this Court previously rejected Ideal’s “rack-
eteering activity” claim, one main reason was the
long and speculative chain of causation between Na-
tional’s alleged tax fraud and Ideal’s lost profits.
Ideal had claimed that National’s tax fraud caused it
to lower its prices and that National’s lower prices
caused more customers to buy from National, reduc-
ing Ideal’s profits. Anza, 547 U.S. at 458-59. This
chain of causation, however, suffered from two “dis-
continuitlies].” JId. at 459. First, National “could
have lowered its prices for any number of reasons un-
connected to the asserted pattern of fraud.” Id. at
458. Further, “the fact that a company commits tax
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fraud does not mean the company will lower its pric-
es; the additional cash could go anywhere from asset
acquisition to research and development to dividend
payouts.” Id. at 459. Second, “Ideal’s lost sales could
have resulted from factors other than petitioners’ al-
leged acts of fraud.” Ibid As the Court put it,
“[blusinesses lose and gain customers for many rea-
sons, and it would require a complex assessment to
establish what portion of Ideal’s lost sales were the
product of National’s decreased prices.” Zbid.

Both of those discontinuities in the chain of causa-
tion likewise doom Ideal’s reinvestment theory.
First, the fact that a company retains the proceeds of
its fraud does not mean that it will open a new store
in the Bronx, and National could have opened—and
likely did open—a new store for any number of rea-
sons unconnected to the fraud. Second, Ideal’s lost
sales could have resulted from factors other than the
new store, and it would likewise require a “complex
assessment” to establish what portion of Ideal’s lost
sales were the product of National’s new store.

Despite those discontinuities, the Second Circuit
distinguished this Court’s prior decision by emphasiz-
ing that the “different referent” here was reinvest-
ment of proceeds—which supposedly makes all the
difference. Ideal, 652 F.3d at 327. But the fact that
National retained and reinvested its proceeds rather
than paying them out in dividends removes only one
small link from what remains a long and speculative
causal chain. By emphasizing reinvestment and ig-
noring the parts of the causal chain this Court pre-
viously found too remote, the Second Circuit’s deci-
sion permits plaintiffs to circumvent this Court’s di-
rectness requirement simply by alleging the rein-
vestment of proceeds. The Second Circuit’s approach
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turns proximate cause into nothing more than a weak
pleading rule.

The Second Circuit’s own decision shows this
starkly. Although Ideal had alleged under § 1962(a)
that National used its reinvested proceeds to lower
prices as well as to open its store in the Bronx, the
Second Circuit was obliged to find the lower-prices
allegation “conceptually indistinguishable from the
§ 1962(c) claim rejected by the Supreme Court.” Id.
at 320. Yet the claim that proceeds are used to open
a store is no more “conceptually distinguishable” from
this Court’s prior decision than the claim that they
are used to lower prices. This is evident from the fact
that the conceptual distinction the Second Circuit has
adopted—the use of reinvested proceeds—does not
distinguish the two claims. If the mere use of
proceeds is not enough to save a claim based on lo-
wered prices, it cannot somehow be enough to save a
claim based on opening a new store. The lost profits
alleged to result from both remain too indirect and
remote.

B. Contrary to the Second Circuit’s decision, this
Court has long held that the intervening choic-
es of purchasers defeat proximate cause.

Even if it were appropriate to remove a significant
link in the chain—by assuming that National’s rein-
vestment of proceeds directly caused it to open the
store in the Bronx—the Second Circuit also ignored a
substantial intervening cause: the independent pur-
chasing decisions of customers. Those decisions make
it extremely difficult to trace the amount of Ideal’s
lost profits attributable to the existence of National’s
store—as opposed to those attributable to other fac-
tors motivating purchasers. The Second Circuit,
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however, assumed that the new store “simply by its
existence attracts customers away from a competi-
tor.” Id. at 327. The court reasoned that “only dis-
trict court cases” had held “that decisions of individu-
al purchasers are an intervening cause that defeats
proximate cause.” Ibid. But this Court has not per-
mitted plaintiffs to assume away the actions of indi-
vidual purchasers from the causation analysis, and
this Court has in fact repeatedly held that indepen-
dent purchasers defeat proximate cause.

Most significantly, that was this Court’s holding
when it previously rejected Ideal’s § 1962(c) claim.
The Court did not assume, as the Second Circuit has
now done, that lower prices “simply by their exis-
tence” attract customers away from a competitor. To
the contrary, the Court emphasized the intervening
decisions of purchasers when it explained that “it
would require a complex assessment to establish
what portion of Ideal’s lost sales were the product of
National’s decreased prices.” Anza, 547 U.S. at 459.
The proximate-cause requirement “is meant to pre-
vent these types of intricate, uncertain inquiries from
overrunning RICO litigation.” /d. at 460. In reject-
ing the causal link between lower prices and lost prof-
its, this Court held at least implicitly that interven-
ing decisions of independent purchasers defeat prox-
imate cause.

Moreover, the Court has made that principle ex-
plicit in many decisions limiting standing in the anti-
trust context. In [llinois Brick Co. v. Illinois, 431
U.S. 720 (1977), for example, the Court held that an
indirect purchaser cannot bring a claim against a
manufacturer on the theory that an intermediary in
the chain of distribution “passed on” a manufacturer’s
overcharge. Even though the indirect purchaser may
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suffer actual economic injury, there are too many “dif-
ficulties and uncertainties involved in determining
how the relevant market variables” affect the impact
of the overcharge to establish injury. /d. at 743.

Ideal’s claim suffers from a similar defect here:
Ideal effectively alleges that the consequences of Na-
tional’s entering the new market were “passed on,”
through the decisions of consumers, to Ideal in the
form of lost sales. Here, as in the indirect purchaser
context, the intervening actions of individual pur-
chasers introduce far too many “difficulties and un-
certainties” to establish proximate causation of eco-
nomic injury.

For similar reasons, this Court has also prevented
unions from bringing antitrust claims against an as-
sociation of employers alleging that they coerced
third parties to do business with non-union firms.
Associated Gen. Contractors of Cal., Inc. v. Cal. State
Council of Carpenters, 459 U.S. 519 (1983). The un-
ion’s claim that coercion caused third parties to divert
business from union to non-union firms was “highly
speculative” given that the union’s loss of business
“may have been produced by independent factors.”
1d. at 542.

Ideal’s claim in this case is again similar in that
Ideal alleges that its sales were diverted to National
through the actions of third-party purchasers. In-
deed, it i1s a good deal more speculative because Ideal
alleges that customers were diverted by National’s
mere existence in the market, not by any coercion or
other conduct.

As in the antitrust context, demonstrating that a
competitor’s actions “caused a plaintiff to lose cus-
tomers (or profits) requires the plaintiff to show what
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would have happened in its absence.” Anza, 547 U.S.
at 483 (Breyer, J. concurring in part). Would cus-
tomers have departed for a different competitor?
Would larger economic factors have caused customers
to demand less? How much less? Would the market
have attracted entry from other competitors? Would
the geographic scope of the relevant market have
changed? As this Court’s antitrust cases demon-
strate, “to answer such questions based on actual
market circumstances and to apportion damages
among the various competitors harmed is difficult
even for plaintiffs trying to trace harm caused by a
defendants’ antr-competitive behavior.” JId. at 484.
And outside the antitrust context, “[tlo answer such
questions in the context of better functioning mar-
kets, where prices typically reflect competitive condi-
tions, would likely prove yet more difficult.” 7bid.

All of these difficulties are rooted in the fact that
independent customers make the decisions about who
to purchase from, how much to purchase, and at what
price. Those intervening decisions, and the many un-
certain factors that influence them, are the key link
in the causal chain between National’s new store and
Ideal’s lost profits. But the Second Circuit’s decision
avoided all of these difficulties by simply assuming
them out of existence. And in that respect as well,
the Second Circuit’s analysis sharply conflicts with
this Court’s traditional approach to proximate cause.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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