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Nature of the Case:

Trial Court:

Trial Court Judgment:

Court of Appeals:

Court of Appeals Panel:

Court of Appeals Opinion:

Court of Appeals Holding:

STATEMENT OF THE CASE

Wrongful death lawsuit based on exposure to asbestos.

The trial court judge was the Honorable Sally Montgomery,
County Court at Law No. 3, Dallas County.

In the first jury trial in this case, the jury returned a verdict on
March 14, 2005 for $9,327,000 ($3,127,000 in compensatory
damages, and $6,200,000 in punitive damages), allocating 100%
to Georgia-Pacific. Based on an error in the verdict form, a new
trial was granted. In the second jury trial in this case, the jury
rendered a verdict of $13,593,917 ($7,554,917 in compensatory
damages, $6,038,910 in punitive damages) and found that
Georgia-Pacific was 75% responsible.

Georgia-Pacific filed a motion to recuse Judge Montgomery,
which was granted. Georgia-Pacific filed a Motion for Mistrial,
which was granted by Judge Russell Roden, County Court at
Law No. 1, Dallas County. Plaintiffs filed a Motion to Vacate
Judge Roden’s Order and Enter Judgment, which was granted
by Judge D’Metria Benson, the new presiding judge of County
Court at Law No. 1, Dallas County. On October 22, 2008,
Judge Benson entered the First Amended Final Judgment
against Georgia Pacific for $12,126,637.15 (App. A.)

Georgia-Pacific appealed the judgment to the Fifth District
Court of Appeals on July 29, 2009.

Justices David Bridges, Kerry Fitzgerald, and Robert Fillmore.
Georgia-Pacific Corp. v. Bostic, 320 S.W.3d 588 (Tex. App. -
Dallas, 2010) (App. B.) Justice Fillmore authored the opinion.
The court of appeals reversed and rendered the judgment of the

trial court, finding that there was legally insufficient evidence of
causation.

Vi



STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal because the court of appeals decision
conflicts with prior decisions of this Court. TEX. Gov’'T CODE ANN. 8§ 22.001(a)(2).
Specifically:

a. The court of appeals held that in order to meet the substantial factor causation
standard in an asbestos case, the plaintiffs must show that each product at issue was a “but
for” cause of the plaintiff’s asbestos disease. Consequently, the court of appeals’ decision
conflicts with this Court’s holding in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 773
(Tex. 2007) (holding that in an asbestos case, while plaintiffs must show frequent-regular-
proximate causation in order to prove substantial factor causation, they are not required to
“demonstrate that fibers from the defendant’s product were the ones, or among
the ones, that actually produced the malignant growth.”)(App. C.)

b. The court of appeals discredited the evidence of Timothy Bostic’s exposure to
asbestos from Georgia-Pacific asbestos joint compound, and instead relied on contradictory
evidence elicited by defendant on cross-examination. Consequently, the court of appeals
holding conflicts with this Court’s holdings in Merrell Dow v. Havner, 953 S.W.2d 706, 711
(Tex. 1997)(in determining whether there is no evidence of probative force to supporta jury’s
finding, all the record evidence must be considered in the light most favorable to the party in
whose favor the verdict has been rendered, and every reasonable inference deducible from that
evidence is to be indulged in that party’s favor) and City of Keller v. Wilson, 168 S.W.3d 802,
810 (Tex. 2005). (“No evidence” points may only be sustained when the record discloses one
of the following situations: “(a) a complete absence of evidence of a vital fact; (b) the court
is barred by the rules of law or of evidence from giving weight to the only evidence offered
to prove a vital fact; (c) the evidence offered to prove a vital fact is no more than a mere
scintilla; (d) the evidence establishes conclusively the opposite of a vital fact.”).

C. The court of appeals failed to recognize that proof of substantial factor causation
in an asbestos case may vary depending on the type of product and the type of disease at issue.
Consequently, the court of appeals’ decision conflicts with this Court’s holding in Borg-
Warner Corp. v. Flores, 232 S.W.3d 765, 773 (Tex. 2007) (instructing that the requirements
for frequent-proximate-regular exposure may differ depending on the type of asbestos product
and the type of asbestos disease).

d. The court of appeals held that in order to prove substantial factor causation, one
must calculate the dose of asbestos inhaled from the defendant’s product. Consequently, the
court of appeals’ decision conflicts with this Court’s holding in Borg-Warner Corp. v. Flores,
232 S.W.3d 765, 772 (Tex. 2007) (holding that calculation of dose, or minimum threshold of
exposure, is only required in cases where it is disputed as to whether asbestos caused the
plaintiff’s disease in the first instance).

Vil



This Court has jurisdiction over this appeal, because the court of appeals has
committed an error of law of such importance to the state’s jurisprudence that it should be
corrected. See TEX. Gov’T CODE ANN. § 22.001(a)(6). The continual misinterpretation of
this Court’s decision in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 772 (Tex. 2007) has
made it nearly impossible for plaintiffs to hold an asbestos judgment on appeal. Since this
Court handed down the Flores decision in 2007, every asbestos judgment in Texas for
plaintiffs has been reversed and rendered, and every judgment for defendant affirmed. See
Smith v. Kelly-Moore Paint Co., Inc., 307 S.W.3d 829 (Tex. App. - Fort Worth 2010, no pet.);
Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304 (Tex. App. - Houston [1st Dist.] 2007,
pet. denied); Georgia-Pacific Corp. v. Bostic, 320 S.W.3d 588 (Tex. App. -Dallas, 2010).
Moreover, each different court of appeals has imposed standards on asbestos plaintiffs that
are not scientifically possible, and thus present a complete bar of litigation to these claims -
such as requiring that plaintiffs prove which fibers caused the disease, or that plaintiffs
calculate the amount of asbestos inhaled by the injured party despite the fact that these injuries
occurred decades ago. The court of appeals decision in Bostic perpetrates the confusion. In
order to rectify the confusion this decision has created, and allow plaintiffs who have been
wrongfully injured to have their fair day in court with a clear understanding of the law, the
court of appeals’ erroneous decision should be corrected.
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Issue 1:

Issue 2:

Issue 3:

Issue 4:

ISSUES PRESENTED FOR REVIEW

In Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 773 (Tex. 2007), this Court
held that in an asbestos case plaintiffs are not required to “demonstrate that
fibers from the defendant’s product were the ones, or among the ones, that
actually produced the malignant growth.” 1d. at 773.

Did the court of appeals err in holding that in an asbestos case, where multiple
exposures combine to cause the plaintiff’s disease, the plaintiff must prove that
defendant’s individual product was the “but for” cause of plaintiff’s disease in
order to show substantial factor causation?

In Merrell Dow v. Havner, 953 S.W.2d 706, 711 (Tex. 1997), this Court held
that in determining whether there is no evidence of probative force to support
a jury’s finding, all the record evidence must be considered in the light most
favorable to the party in whose favor the verdict has been rendered, and every
reasonable inference deducible from that evidence is to be indulged in that
party’s favor.

Did the court of appeals, in finding no evidence of frequent, proximate, and
regular exposure to asbestos, apply the wrong evidentiary standard of review
by disregarding all evidence favorable to plaintiff and giving weight only to
contradictory evidence elicited by defendant on cross-examination?

In Borg-Warner, 232 S.W.3d at 773, this Court held that the requirements for
frequent-proximate-regular exposure in an asbestos case may differ depending
on the type of asbestos product and the type of asbestos disease at issue.

Did the court of appeals err in failing to recognize that lower levels of exposure
to defendant’s asbestos product may be necessary to prove substantial factor
causation where the defendant’s product is friable, and not encapsulated, and
the plaintiff has mesothelioma, for which there is no known safe level of
exposure?

In Borg-Warner, 232 S.W.3d at 772, this Court held that calculation of dose,
or minimum threshold of exposure, is only required in cases where it is disputed
as to whether asbestos caused the plaintiff’s disease in the first instance.

Inacase in which all parties agree that the plaintiff’s mesothelioma was caused
by asbestos exposure, did the court of appeals err in holding that the plaintiff
must calculate the dose inhaled from the defendant’s product in order to show
substantial factor causation?



STATEMENT OF FACTS

Timothy Bostic was diagnosed with mesothelioma, an ashestos cancer, on October 31,
2002, at the age of 40. 7 RR 154; 7 RR 166. He died on September 5, 2003. 8 RR 66. He
was survived by his wife of eighteen years, Susan, his eighteen year-old son, Kyle, his father,
Harold Bostic, and his mother, Helen Donnahoe. 7 RR 167-8. Georgia-Pacific does not
dispute that Timothy’s mesothelioma was caused by exposure to asbestos.

Timothy Bostic’s primary exposures to ashestos were from ten years working with and
around Georgia-Pacific asbestos joint compound from 1967 to 1977; three months working
in the “hot section” at a glass plant (“Knox Glass™) in the early 1980's; six months exposure
to gaskets and insulation as a welder’s helper at Palestine Contractors in 1977-78; household
exposure to his father when he was a child; and limited use of brake products. 7 RR 176-77;
8 RR 21-22; 7 RR 186-88; 12 RR 28-29; 7 RR 18-19; DX-33.

The court of appeals misstates the facts in stating that Timothy was exposed to asbestos
for three full summers at Knox Glass, from 1980 to 1982. Bostic, 320 S.W.3d at 594, note
7. In fact, Timothy had two different responsibilities at Knox Glass: in the “cold end” of the
plant he made boxes, packed glass, and performed janitor work; and in the “hot end” he was
exposed to asbestos while he performed mechanic work and clean-up. 7 RR 172. Of the three
summers he worked at Knox Glass, Timothy estimated that he spent an aggregate of only

three months in the hot end. 8 RR 42.}

!Dr. Richard Kronenberg, a pulmonary physician who performed a study of workers at Knox Glass, testified
that Timothy Bostic's work at the plant "would be really the extreme low end of the exposure for the folks out at the glass
plant." 15 RR 218.



The court of appeals also misstates the evidence in concluding that there is “limited”
evidence of Timothy Bostic’s exposure to Georgia-Pacific’s asbestos joint compound. Bostic,
320 S.W.3d at 588. In fact, Harold Bostic, Timothy Bostic’s father, testified that he worked
with his son just about every day from when he was five until the age of ten, and then every
weekend after that.? 12 RR 136. During this period, Harold testified that Timothy used
Georgia-Pacific asbestos joint compound “many, many times.” 12 RR 137. Harold testified
that “between the time Timmy was five years old until about 15 or 16 years old, he could “see
him sand . . . that joint compound and breathing in that dust.” 12 RR 141. In 1977, the
Consumer Products Safety Commission (“CPSC”) banned asbestos-joint compound for use
by consumers as an “unacceptable risk.” 5 RR 145; 6 RR 11; PX-26.

SUMMARY OF THE ARGUMENT

The interpretation by the lower courts of this Court’s decision in Borg-Warner Corp. v.
Flores, 232 S.W.3d 765, 773 (Tex. 2007) has made it nearly impossible for plaintiffs in asbestos
cases to survive “no evidence” challenges to causation in the courts of appeal. See Smith v.
Kelly-Moore Paint Co., Inc., 307 S.W.3d 829 (Tex. App. - Fort Worth 2010, no pet.)(upholding
summary judgment based on “no evidence” of causation); Georgia-Pacific Corp. v. Stephens,
239 S.W.3d 304 (Tex. App. - Houston [1st Dist.] 2007, pet. denied) (reversing and rendering
asbestos judgment based on this Court’s holding in Flores); Georgia-Pacific Corp. v. Bostic,
320 S.W.3d 588 (Tex. App. -Dallas, 2010) (reversing and rendering asbestos judgment based

on this Court’s holding in Flores). Indeed, every judgment in an asbestos case since Flores has

2When Harold and his wife divorced, Timothy was ten years old. 12 RR 26. From that point on, Harold got
Timothy every weekend and during the summer. 12 RR 26.

2



been reversed and rendered. The court of appeals decision in Bostic continues to perpetrate the
confusion surrounding the Flores decision, and hence the unfair application of this Court’s
jurisprudence.

In this case, the court of appeals erred by holding that Plaintiffs must in essence trace the
Defendant’s asbestos fiber to Timothy Bostic’s disease in order to show “but for” causation,
which is not only scientifically impossible, but also contrary to this Court’s holding in Flores.
The court of appeals further erred by ignoring this Court’s admonishment in Flores that the
level of proof necessary to prove frequent-proximate-regular exposure in an asbestos case may
vary based on the type of product and disease at issue. Here, in contradiction to Flores, the
court of appeals failed to modify the level of proof necessary to show substantial factor
causation, where Timothy Bostic was exposed to highly friable asbestos from joint compound,
and where Timothy’s disease - mesothelioma - is caused by extremely low levels of exposure
to asbestos. Further, the court of appeals incorrectly required that Plaintiffs calculate the dose
of asbestos inhaled from Defendant’s product in order to show substantial factor causation, even
though this is (i) not scientifically possible; and (ii) not required under Flores. Finally, the
court of appeals erred in failing to apply the well-settled standard for “no evidence” review, and
instead discredited all evidence favorable to Plaintiffs, and adopted only those points elicited
by Georgia-Pacific on cross-examination.

The erroneous interpretation of this Court’s holding in Flores will continue to place an
insurmountable bar to plaintiffs in asbestos litigation, which the plain language of Flores
reveals that this Court did not intend. Plaintiffs pray that this Court grant this Petition for

Review, order full briefing on the merits, and reverse the decision of the court of appeals.



ARGUMENT

1. The court of appeals erred in holding that “substantial factor” causation in an
asbestos case requires that Plaintiffs prove the Georgia-Pacific joint compound was
a “but for” cause of Timothy Bostic’s mesothelioma.

The court of appeals erred in holding that this Court requires that a plaintiff in an
asbestos case must prove “but for” causation in proving that an asbestos product is a
“substantial factor” in causing the plaintiff’s disease. See Bostic, 320 S.W.3d at 597. In fact,
the court of appeals misquotes this Court by adding “but for” language to a sentence from
Flores: “‘In asbestos cases, then, we must determine whether the asbestos in the defendant’s
product was a substantial factor in bringing about the plaintiff’s injuries” and without which the
injuries would not have occurred.” Id. (quoting from Flores as to substantial factor, but adding
the additional language “and without which the injuries would have occurred.”).

In Flores, this Court concluded that exposure to “some” respirable fibers is not sufficient
to show that asbestos was a substantial factor in causing asbestosis. Flores, 232 S.W.3d at 766.
Plaintiff Arturo Flores, a mechanic, was alleged to suffer from asbestosis, a disease which this
Court recognized is “usually observed in individuals who have had many years of high-level
exposure, typically asbestos miners and millers, asbestos textile workers, and asbestos
insulators.” Id. at 771. While this Court understood that Mr. Flores was exposed to “some
asbestos,” there was no quantification of his total amount of asbestos exposure sufficient to
conclude whether he had enough exposure to cause his asbestosis, nor was there evidence of
what percentage of his exposure came from Borg-Warner products, the defendant in the case.

Seeid. at 771-72. Indeed, it was hotly contested at trial whether Mr. Flores even suffered from



asbestosis. See id. at 766. (Mr. Flores, who had a 50-pack year smoking history, had a chief
medical complaint at the time of trial of shortness of breach, which he testified manifested itself
after he had been mowing the lawn for 35-40 minutes. See id. at 768).

In Flores, this Court concluded that the plaintiff in an asbestos case must show
substantial factor causation by the frequency-regularity-proximity test established by Lohrmann
v. Pittsburgh Corning Corp., 782 F.2d 1156 (4™ Cir. 1986). Id. at 773. Further, when it is not
clear that there was sufficient exposure to asbestos to produce an asbestos disease in the first
instance, this Court held that the Lohrmann test is not enough: “[i]mplicit in that test, however,
must be a requirement that asbestos fibers were released in an amount sufficient to cause Flores’
asbestosis, or the de minimus standard Lohrmann purported to establish would be eliminated,
and the Union Pump causation standard would not be met.” Id., referencing Union Pump Co.
v. Allbritton, 898 S.\W.2d 773, 775-77 (Tex. 1995). In other words, this Court held that the
plaintiff must show frequent, regular, and proximate exposure to the defendant’s product, in
accord with the Lohrmann standard, and where it is contested that asbestos caused the disease,
must also show that the plaintiff was exposed to enough asbestos in total to have caused his
disease.

The court of appeals errs by holding every asbestos case, regardless of whether it is
undisputed that the plaintiff has an asbestos disease, the plaintiff is required to show that each
defendant’s product was sufficient in and of itself to cause the plaintiff’s asbestos related
disease. See Bostic, 320 S.W.3d at 597, citing Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46

(Tex. 2007). Indeed, by applying this Court’s language from Ledesma in an asbestos case, the



court of appeals ignores this Court’s carefully delineated asbestos causation standard as set forth
in Flores, and instead applies the standard adopted by this Court in a car wreck case. See id.
By so doing, the court of appeals imposes requirements on asbestos plaintiffs that were neither
adopted by this Court nor scientifically possible.

The court of appeals holds that plaintiffs in an asbestos case must in effect trace the
fibers from the defendant’s product to the plaintiff’s disease, in order to show that “but for” the
plaintiff’s exposure to defendant’s product he would not have developed the disease. This
ignores this Court’s plain language in Flores admonishing against just such a requirement, and
also the basic principles of medicine and science, which state that it is not currently knowable
which fibers in a neoplastic process ultimately cause the cancer. In Flores, this Court
recognized the “the proof difficulties accompanying asbestos claims. The long latency period
for asbestos-related diseases, coupled with the inability to trace precisely which fibers caused
disease and from whose product they emanated, make this process inexact.” Flores, 232
S.W.3d at 773, citing Rutherford v. Owens-Illinios, Inc., 16 Cal. 4th 953, 67 Cal. Rptr.2d 16,
941 P.2d 1203, 1219 (Cal. 1997). This Court quotes favorably from the California Supreme
Court’s decision in Rutherford, which explicitly states that substantial factor causation does not
require that the plaintiff prove which fibers were the ones that actually produced the harm, but
rather instead requires that the plaintiff show that the exposure to defendant’s product
contributed to the risk of the disease:

Plaintiffs cannot be expected to prove the scientifically unknown details of

carcinogenesis, or trace the unknowable path of a given asbestos fiber . . . [W]e

can bridge this gap in the humanly knowable by holding that plaintiffs may prove
causation in asbestos-related cancer cases by demonstrating that the plaintiff’s



exposure to defendant’s asbestos-containing product in reasonable medical
probability was a substantial factor in contributing to the aggregate dose of
asbestos the plaintiff or decedent inhaled or ingested, and hence to the risk of
developing asbestos-related cancer,_without the need to demonstrate that the
fibers from the defendant’s particular product were the ones, or among the ones,
that actually produced the malignant growth.

Flores, 232 S.W.3d at 773, quoting Rutherford, 941 P.2d. at 1219 (emphasis added).®
Thusin Flores, this Court recognized the scientific impossibility of proving that asbestos
fibers from a particular product were the “but for” nexus for the plaintiff’s disease. Seeid. This
accords with the evidence in this case. Dr. Samuel Hammar, Plaintiffs’ expert in pathology, is
the co-author of the text ASBESTOS: RISK ASSESSMENT, EPIDEMIOLOGY, AND HEALTH EFFECTS
(Ronald F. Dodson and Samuel P. Hammar, eds. 2005). He has published over forty articles
in the peer-reviewed literature on the issue of asbestos or mesothelioma. 11 RR 21. As a
scientist, he testified that it is impossible to determine which asbestos exposures were the actual
cause of an individual’s mesothelioma. 11 RR 40. Therefore, Dr. Hammar explained that in
a person with exposure to different asbestos product, one cannot say without which exposure

he would not have developed mesothelioma:

® This Court’s recognition that "but for" causation is not required in an asbestos case where multiple products
may combine to cause a Plaintiff's disease, and where it is unknowable which fiber was “the one” that produced the
malignant growth, is affirmed by the Restatement (Third) of Torts. The comments to the Restatement explain that factual
causation may be satisfied when multiple actors combine together to produce a harm, even when the actions of each
individual actor are not sufficient in and of themselves to have caused the harm:

Able, Baker, and Charlie, acting independently but simultaneously, each negligently lean on Paul's
car, which is parked at a scenic overlook at the edge of the mountain. Their combined force results
in the car rolling over the edge of a diminutive curbstone and plummeting down the mountain to its
destruction. The force exerted by each of Able, Baker, and Charlie would have been insufficient to
propel Paul's car past the curbstone, but the combined force of any two of them is sufficient. Able,
Baker, and Charlie are each a factual cause of the destruction of Paul's car.

Restatement (Third) of Torts, § 27, cmt f, 1llus. 3.



Q. Is joint compound an exposure in this case you can say without it he
would never have developed mesothelioma?

A. No, I don’t think you can do that. | don’t think you can do that for
probably any exposure that was a legitimate exposure.

11 RR 139.

The court of appeals errs by taking this quote, and concluding that Plaintiffs cannot
prove causation because they cannot show*but for” causation as to Georgia-Pacific. See Bostic,
320 S.W.3d at 597, citing Flores, 232 S.W.3d at 770. In so holding, the court of appeals
ignores this Court’s careful admonishment that “substantial factor” causation in an asbestos case
does not require that a plaintiff show that the fibers from a particular product were “the ones,
or among the ones, that actually produced the malignant growth.” Flores, 232 S.W.3d at 773.
Instead, this Court stated that a plaintiff “must prove that the defendant’s product was a
substantial factor in causing the alleged harm.” Id., citing Union Pump, 898 S.W.2d at 775.
In a case such as this, where the parties do not dispute that there was sufficient exposure to
asbestos to overcome the threshold de minimus exposure question, the plaintiff must only satisfy
the Lohrmann frequency, proximity, and regularity requirements, and not “but for” causation
on a product-by-product basis.

2. The court of appeals errs by failing to apply the proper “no evidence” standard of
review.

Inholding that there is “insufficient evidence of Timothy’s frequent and regular exposure
to Georgia-Pacific’s asbestos-containing joint compounds during the relevant time period,” and
thus insufficient evidence of causation, the court of appeals errs by disregarding the evidence

showing Timothy’s significant exposure to Georgia-Pacific asbestos joint compound. In



determining whether there is no evidence of probative force to support a jury’s finding, all the
record evidence must be considered in the light most favorable to the party in whose favor the
verdict has been rendered, and every reasonable inference deducible from that evidence is to
be indulged in that party’s favor. Merrell Dow v. Havner, 953 S.W.2d 706, 711 (Tex. 1997).
“No evidence” points may only be sustained when the record discloses one of the following
situations: “(a) a complete absence of evidence of a vital fact; (b) the court is barred by the
rules of law or of evidence from giving weight to the only evidence offered to prove a vital fact;
(c) the evidence offered to prove a vital fact is no more than a mere scintilla; (d) the evidence
establishes conclusively the opposite of a vital fact.” City of Keller v. Wilson, 168 S.W.3d 802,
810 (Tex. 2005). None of these situations apply here.

The court of appeals recognized that Harold Bostic testified to using Georgia-Pacific
asbestos joint compound with Timothy “many times” over a ten year period, and that Timothy’s
work history sheets show that he was exposed to Georgia-Pacific asbestos joint compound as
a co-worker of Harold Bostic and through household exposure. Bostic, 320 S.W.3d at 600.
Nonetheless, in contradiction to the “no evidence” principles set forth by this Court, the court
of appeals does not view the evidence in the record in a light most favorable to Plaintiffs, and
instead chooses to credit competing evidence that the court of appeals states “belies” Harold
Bostic’s testimony and Timothy’s work history sheets. Id. By so doing, the court of appeals
does not apply the proper evidentiary standard of review. Without explanation, the court of
appeals summarily states: “[o]nthisrecord, there is insufficient evidence of Timothy’s frequent

and regular exposure to Georgia-Pacific’s asbestos-containing joint compound during the



relevant time period.” 1d. Presumably, the court of appeals is giving great deference to the
points elicited by Georgia-Pacific on cross-examination of Harold Bostic, in which Harold was
pressed to recall the specific part-time jobs on which he used Georgia-Pacific with Timothy
over forty years ago. Id. at593. What the court of appeals discredits entirely is Harold Bostic’s
testimony that in his lifetime of work as a handyman, he used Georgia-Pacific asbestos joint
compound with Timothy for 98 percent of the time, or more, and that between the time that
Timothy was five years old to 15 or 16 years old, he used Georgia-Pacific asbestos joint
compound on a continual basis and “many, many times.” 12 RR 39; 137. Timothy testified that
he worked around asbestos joint compound with his father his “whole life.” 7 RR 178. Harold
testified that he “always had an extra job working for the family,” and that he “worked about
six hours a day after my regular job.” 12 RR 22-23. Given that Harold testified that 98 percent
of that time he used Georgia-Pacific asbestos joint compound, and that he worked with Timothy
on a continual basis, the reasonable inference to be made is that during the ten year period form
1967 to 1977, Timothy was exposed to asbestos from Georgia-Pacific joint compound on a
regular, frequent, and proximate basis.

The court of appeals also ignores Harold’s explanation that although he could no longer
remember thirty or forty years ago which job he performed on a particular house, there was no
doubt in his mind that he used Georgia-Pacific joint compound continuously, and on far more
than the eight jobs he was able to recall:

Q. Harold, all of these houses, | mean this is 20, 30 years ago. Is there any

doubt in your mind that you worked on other places other than this, these
seven or eight, that you just can’t recall?
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A. Oh yeah. | worked on more.

Q. Did Timmy use Georgia-Pacific joint compound?

A. Many, many, many times.

12 RR 136-37.

Harold Bostic explained that of the eight jobs he was able to remember, it is incorrect to say that
Timothy did or did not work on them: “I don’t think | ever said that he didn’t or did work on
some place. He could have worked on all of them. He could have worked on half of them. |
never said that he did or didn’t that I recall, that | say he did or didn’t.” 12 RR 131.

The court of appeals errs in viewing the evidence in a light most favorable to
Georgia-Pacific, rather than viewing Harold Bostic’s testimony in a light most favorable to
Plaintiffs. The jury found that Georgia-Pacific was 75% responsible, and clearly did not believe
that the eight jobs that Harold was able to recall were the only jobs that he and Timothy worked
on. Instead of following the requisite “no evidence” standard of review, the court of appeals
instead finds that the evidence “belies” that Harold Bostic worked with Georgia-Pacific joint
compound “many, many, many times” with Timothy. Bostic, 320 S.W.3d at 599.

The court of appeals, in discrediting all the evidence above, and in applying an incorrect
standard of review, then compounds its error by refusing to acknowledge Dr. Hammar’s
testimony that Timothy’s exposure to asbestos joint compound was sufficient in and of itself
to cause his mesothelioma:

Q.  Was Timothy Bostic exposed at high enough levels, to your knowledge,

in doing this drywall work, in mixing, sanding, and cleaning up of drywall
materials sufficient to cause the disease mesothelioma?

11



A. Yes.
11 RR 49.
Instead, the court of appeals insists, contrary to the evidence, that Plaintiffs proved substantial
factor causation based on the “each and every exposure” theory. Bostic, 320 S.W.3d at 599.

3. The court of appeals fails to apply this Court’s qualification that the “frequency,
reqularity, and proximity” test may differ depending on the type of disease and

product.

The court of appeals also ignores this Court’s qualification that proof of causation, and
hence the amount of frequency, proximity, and duration of exposure, may differ depending on
the product at issue and the disease at issue, and thereby applies too high a burden to Plaintiffs.
First, this Court recognized that “it is generally accepted that one may develop mesothelioma
[in contrast to asbestosis] from low levels of asbestos exposure.” Id. at 771. This is confirmed
by the record in this case. Dr. Arnold Brody, professor of cell biology at medical school Tulane
University, testified: “[T]here’s no safe level for mesothelioma. In other words, no one’s ever
been able to show a level that will prevent everyone from getting mesothelioma. Now, you can
do that for asbestosis, and you can get pretty close probably for most lung cancer cases, but for
mesothelioma, no one’s ever shown a safe level.” 4 RR 92. Further, every expert, including
Georgia-Pacific’s experts, agreed that in Timothy’s case, lower levels of asbestos than normal
were required to cause his mesothelioma, because children are more susceptible to disease from
breathing asbestos fibers. 4 RR 149-50; 5 RR 101; 14 RR 29-30; 13 RR 216.

The court of appeals errs by not recognizing that extremely low levels of exposure to

asbestos can cause mesothelioma, and therefore in order to meet the legal standard of frequent,
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proximate, and regular exposure, the causation standard is somewhat less rigid. See Tragarz
v. Keene Corp, 980 F.2d 411, 421 (7" Cir. 1993) (holding that the frequency, regularity, and
proximity test becomes “even less rigid” when dealing with mesothelioma, which can develop
after only minor exposures to asbestos fibers).

The court of appeals also does not recognize, as does this Court in Flores, that the nature
of the asbestos product will change the analysis required for proof of causation. Flores, 232
S.W.3d at 773. In Flores, the asbestos fibers were embedded in brake pads, and often
“destroyed by the heat of friction and therefore [are] not released released to the public as
asbestos fiber.” 1d. at 767. This Court cautioned that proof of exposure may differ where a
friable product is at issue: “We note too, that proof of causation may differ depending on the
product at issue; ‘[i]Jn some products, the asbestos is embedded and fibers are not likely to
become loose or airborne, [while] [i]Jn other products, the asbestos is friable.”” Id. at 773
(citations omitted). Asbestos fibers in joint compound are neither embedded nor “destroyed”
by the heat of friction. Dr. William Longo testified that persons who mixed, sanded, and
cleaned-up Georgia-Pacific asbestos joint compound were exposed to levels of asbestos many
times greater than the current OSHA permissible exposure limit of .1 fiber cc, and thousands
of time higher than average background of asbestos in the air of .0005 fibers per cc. 10 RR 136;
95. Dr. Longo calculated that a twenty-five pound bag of Georgia-Pacific joint compound
contains five percent asbestos, which equals 11.4 quadrillion asbestos fibers. 10 RR 108-10.
Dr. Longo measured 16 billion asbestos structures on the clothing of the worker who sanded

Georgia-Pacific asbestos Ready-Mix joint compound. 10 RR 239-40. The peer-reviewed,
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published literature shows that exposures to asbestos from joint compound work is comparable
to the asbestos exposures of asbestos insulators, with a mean exposure to asbestos of 10 fibers
per cc. 5RR 129, 139-40. The court of appeals, in rejecting Plaintiffs’ evidence of frequent,
proximate, and regular exposure in favor of some unknown, unattainable standard, errs by
failing to consider the extremely friable nature of the individual product at issue in this case.

4, The court of appeals errs in holding that this Court requires Plaintiffs to calculate
the dose of asbestos inhaled by Timothy Bostic.

Finally, the court of appeals errs by holding that “appellees’ evidence is insufficient to
provide quantitative evidence of Timothy’s exposure to asbestos fibers from Georgia-Pacific’s
asbestos-containing joint compound . . .” Bostic, 320 S.W.3d at 601. The court of appeals
disregards Dr. Longo’s quantification of the asbestos fibers released from Georgia-Pacific joint
compound, by stating that he failed to establish a “dose” for Timothy. Bostic, 320 S.W.3d at
601. Therefore, lacking an exact “dose” of the airborne fibers which Timothy inhaled, the court
of appeals finds no evidence of quantification. See id.

The court of appeals errs in concluding that this Court requires an exact dose of exposure
to satisfy the Flores quantification standard. In Flores, this Court required quantification
because there was a legitimate question as to whether there was enough exposure to asbestos

to cause Mr. Flores’ disease in the first instance: “In a case like this, proof of mere frequency,

regularity, and proximity is necessary but not sufficient, as it provides none of the quantitative
information necessary to support causation under Texas law.” Flores, 232 S.W.3d at 773
(emphasis added). In other words, this Court held in Flores that (i) the plaintiff must show

frequent, regular, and proximate exposure to the defendant’s product, in accord with the

14



Lohrmann standard, and, (ii) where causation of the disease itself is in question, must show that
the plaintiff was exposed to enough asbestos in total to have caused his disease in the first
instance. “Defendant-specific evidence relating to the approximate dose to which the plaintiff
was exposed, coupled with evidence that the dose was a substantial factor in causing the
asbestos-related disease, will suffice.” Id. Here, it is undisputed that Timothy Bostic’s
mesothelioma was caused by his exposure to asbestos. Thus, the threshold quantification
required by this Court in Flores to show that the total asbestos exposure could cause the disease
IS not necessary in Timothy Bostic’s case. Rather, pursuant to Flores, Plaintiffs must show
Timothy Bostic’s exposure to Georgia-Pacific’s asbestos joint compound was frequent, regular,
and proximate, in order to “separate the speculative from the probable,” and thereby prove
substantial factor causation. Id. at 773. Plaintiffs met this standard in this case.

CONCLUSION

For the reasons set forth above, Plaintiffs pray that this Court grant this Petition for
Review, order full briefing on the merits, and reverse the decision of the court of appeals, and

for such other relief for which Plaintiffs may be entitled.
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NO. CC-03-01977-4

SUSAN ELAINE BOSTIC, Individually and as
Personal Representative of the Heirs and Estate of
TAOTHY SHAWN BOSTIC, Deceased; HELEN
DONNAHOE; and KYLE ANTHONY BOSTIC,

IN THE COUNTY COURT

Plaintiffs,
ATLAW #1
VS,

GEORGIA-PACIFIC CORPORATION,

Defendant,
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DALLAS COUNTY, TEXAS

FIRST AMENDED FINAL JUDGMENT

CAME ON FOR TRIAL BY JURY in the County Court at Law No. 3 for Dallas County,
Texas, the claims of Plaintiffs SUSAN ELAINE BOSTIC, Individually and as Personal
Representative of the Heirs and Estate of TIMOTHY SHAWN BOSTIC, Deceased; HELEN
DONNAHOE; and KYLE ANTHONY BOSTIC against Defendant GEORGIA-PACIFIC
CORPORATION. All claims of these Plaintiffs against all other Defendants have been severed or
settled and dismissed before verdict.

After a jury was impaneled and sworn, it heard the evidence and arguments of counsel. In
response to the jury charge, the jury made findings that the Court received, {iled, and entered of record.
The questions submitted to the jury and the jury’s findings are attached as Exhibit 1 and incorporated
herein by reference. After due deliberation, the jury returmed a verdict awarding z fotal of
$7,554,907.00 in compensatory damages and $6,038,910.00 in exemplary damages on or about June
8, 2006. The case was transferred to this Court on August 10, 2006. Plaintiffs filed 2 motion for

judgment on the verdict.
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The Court hereby RENDERS judpment for Plaintiffs as against Defendant GEORGIA-
PACIFIC CORPORATION.

Based on the verdict of the jucy, the Court’s rulings during trial, the applicable law, and taking
into account the prior settieroents received by Plaintiffs it is

ORDERED, ADJUDGED and DECREED:

WITH REGARD TO COMPENSATORY DAMAGES:

1. That Plaintiif SUSAN ELAINE BOSTIC, as Personal Representative of the Estaie
of TIMOTHY SHAWN BOSTIC, shall have and recover from Defendaqt GEORGIA-PACIFIC
CORPORATION, afier an offset for seftlements in the amount of $275,994.12 calcnlated pursuant
to Battagiia v. Alexander, 177 S.W.3d 893 (Tex. 2003}, compensatory damages in the amount of
$1.240,005.88.

2. That Plaintiff SUSAN ELAINE BOSTIC, Individually, shafl have and recover from
Defendant GEORGIA-PACIFIC CORPORATION, after an offset for seftlements in the amount
of $219,863.33 calculated pursuant to Battaglia v. dlexander, 177 S,W.3d 893 (Tex. 2005),
compensatory damages in the amount of $2,799,591.67.

3. That Plaintiff KYLE, ANTHONY BOSTIC shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, affer an offset for settlements in the amount of
£164,809.43 calculated pmsua;lt to Batiaglia v. Alexander, 177 S.W.3d B93 (Tex. 2005),
compensatory dama-ges in the amounr of $1.646.860.57,

4. That Plamntiff HELEN DONNAHOE shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, after an offset for settlements in the amount of
$110,104.80 calculated pursvant o Battaglia v. Alexander, 177 S.W.3d 893 (Tex. 2005),

compensatory damages in the amount of $1,097,677.20.
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WITH REGARD TO PUNITIVE DAMAGES:

5, That Plaintiff SUSAN ELAINE BOSTIC, Individually, shall have and recover from
Defendant GEORGIA-PACIFIC CORPORATION punitive damages in the amount of
$3,019,455,00.

6. That Plaintiff KYLE ANTHONY BOSTIC shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION punitive damages in the amount of $1,811.673.00.

WITH REGARD TO PREJUDGMENT INTEREST:

7. That Plaintiff SUSAN ELAINE BOSTIC, as Personal Representative of the Estate
of TIMOTHY SHAWN BOSTIC, shall have and recover from Defendani GEORGIA-PACIFIC
CORPORATION, after offsets for settlements calculated pursuant to Battaglia v. Alexander, 177
S.W.3d 893 (Tex. 2005), prejudgment interest on past damages pursuant fo TEX.FIN.CODE ANN. Ch.
304 at the rate of FIVE PERCENT (5.0%) per annom, simplé, already acerved from February 19, 2003
(the day this lawsuit was filed} through October 21, 2008 (the day before this judgment was signed)
in the amonnt of $183,122,97.

3. That Plaintiff SUSAN ELAINE BOSTIC, Individually, shall have and recover fiom
Defendant GEORGIA-PACIFIC CORPORATION, after offsets for seltlements calcnlated pursuant
to Bartaglic v. Alexander, 177 §.W.3d 893 (Tex. 2005), prejudgment interest on past damages
puzsuans 6o TEX. FIN. CODE ANN. Ch, 304 at the tate of FIVE PERCENT (5.0%) per annum, simple,
already accrued from February 19, 2003 (the day this lawsuit was filed) through October 21, 2008 (the
day before this jilgment was sipned) in the amount of $145.894.95.

9. That Plaintiff KYLE ANTHONY BOSTIC shall have and recover from Defendant
GEORGIA-PACTFIC CORPORATION, after offsets for seitlements calculated pursuant (o

Battaglia v. Alexander, 177 5.W.3d 893 (Tex. 2005), prejudgment inferest on past damages pursnant
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to TEX. FIN. CODE ANN. Ch. 304 at the rate of FIVE PERCENT (5.0%) per annum, simple, already
accrued from February 19, 2003 (the day this lawsuit was filed) through October 21, 2008 (the day
before this judgment was signed) in the amount of $109.A434.40.

16.  That Plaintiff HELEN DONNAHOE shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, after offsets for settlements caleulated pursuant to
Battaglia v. Alexander, 177 8.W.3d 893 (Tex. 2005), prejudgment interest on past damaggs pursuant
to Tex. FIv. CODE ANN. Ch. 304 at the rate of FIVE PRRCENT (5.0%) per annum, simple, already
accrted from February 19, 2003 (the day this lawsuit was filed) through October 21, 2008 (the day
before this judgment was sigoed) in the amount of $72,921.91.

AND IT IS FURTHER ORDERED:

. Thatpost-judgment interest on all amounts owed by Defondant GEORGIA-PACIFIC
CORPORATION fo Plaintiffs shall accrue at the mate of FIVE PERCENT (5.0%) per annum,
compounded annually, from the day this Judgment is signed until satisfaction of Judgment, pursuznt
to TEX. Fin. Cone ANN. Ch, 304.

13,  That cosis of suit shall be taxed against Defendant GEQRGIA-PACIFIC
CORPORATION, and that Plaintiffs are entitled to post-judgment interest on such court cosis at the
rate of FIVE PERCENT (5.0%} per atitium, compounded annually, pursoant to TEX. FIN. CODE §§

304.003(a), 304.006.

14, This judgment is final, disposes of all claims and all parties, and is appealable.
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The Court orders execution to issue for this judgmen.

SIGNED this Zoleasfiay lBEss  0m.

THE %NORABLE JUDGE BENSON PRESIDING

FIRST AMENDED FINAL JUDGMENT Papz 5 of 6



e

APPROVED AS TG FORM AND SUBSTANCE:

State Bar No. 24012425
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State Bar No, 24059473
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Dallas, Texag 75215
214-521-3605 (telephone)
214-520-1181 (Facsimile)
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State Bar No. 00000020
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NQ. CC-03-01977-C

SUSAN ELAINE BOSTIC, Individually sndas § DN THE COUNTY COURT

Personel Representative ol the Heirs and Estate of  §
TMOTHY SHAWN BOSTIC, Deceased; §
HELEN DONNAHOE; and KYLE ANTHONY § _
BOSTIC, § P == *
§ ‘ : oo
Plaintiffs, § ATLAW#3 i
§ N =
s, § ~ :
§ o
CEQRGIA-PACIFIC CORPORATICN, § > .
¢ : om L
Defendants, § ¥ oM =
§  DALLAS COUNTY, TEXAS

COURT’S JURY INSTRUCTIONS

LADIES AND GENTL.EMEN OF THE JURY:

This ease is submitted to youhy asking questions abput the (acts, which you must decide from

the evidence you have heord in this trial. You are the sole judges of the credibility of the witnesses

and the weight to be given their testimony, but in matters of law, you must be governed hy the

tnstruclions in this charge. In discharging your responsibility on this jury, you will observe ail the

instructions which have previougly been given you. Isbal] pow give you additional instructions which

you should carefully and shiietly lollow duting your deliberations.

1.

2.

Do not let bias, prejudice or sympathy play any part ia your deliberations.

1o arriving at your enswers, consider only iz evidence introduced here under oath and

such exhibits, il any, ag have been intredosed for your considemtion under the milings of the Couort,

that 15, what you have seen and heard in this courtroom, together wilh the [aw as given you by the

Court, In your deliberations, you will not consider or discuss what is not represented by the evidense

m this case.
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3. Since every answer that is required by the charge is imporiant, no juror should stale or

coasider thal any required answer is not important.
4. You musl not decide who you think should win, and then try 10 answet the quesiions

azordingly. Simply angwer the questions, and do nol discuss nor concern yoursehves with the effect

ofyour answers.

5. You will not decide the answer e a question by lot or by drawing straws, or by any
otier method of chance. Do nat retom a quotient verdict, A quotient verdict means that the furors
agree to 2bide by the result to be reached by adding together cach juror's fgures and dividing by the

_ number of jurors to get an average. Do nol do any tradicg on your answers; (hat is, one juror should

1T agree o answer a certain question one way if others will agree to answer another guestion another

wIy.

&

6. You tmay render your vierdict ugon the vote of five or more members of the jury. The

r'\ —_—

same {] 1' V& OT INOTE of you musl agres npon al[ of the Answers made and to the entirz verdict, You will

nol, therefore, enter into an agreement ta be bound by a majority or any other vote of less than five
Jjuiars, Ifthe vendict and al| ofthe answers thercin are reached hy unanimous agreement, Lhe presiding
juror shall 3159 {he verdict for the entire jury- If amy jurot dlsagrees as to any answer made by the

" verdict, 1hose jurors who agree o all findings shall each sign the verdict,

These instructions are given you because your conduet is subject to review the same as thar
ofthe witnesses, partics, attotneys and the judge. IFH should be fonnd that you have disregarded any

of these instructions, it will be jury misconduet and it may require anoter trial by another jury; then

all ol eur tinie will have been wasted.
The presiding juror or any olher who abserves a violation of the conrt's instructions shafl

immediately wam the oné who is vielating the same and eaution the juror not to do so 2gain.
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When words ars used in this charge in a sense that varies from the meaning commonly

understood, you are given a proper legal definition, which you are bound 10 accept in place of any

other meaning. )

Answer "Yes" or "No" to alt queslions inless otherwise instrected. A “Yes™ answer must be

based ou a preponderance of the evidence unless otherwisc instructed. 1 you do not find hat a

pre[;onderﬂnce of the evidence supports a “Yes® answer, then answer "No,” The lerm "preponderance
of the evidence"” means the greater weight and degree of eredible evidence edmitted in this case,
‘Whenever a question requires an answer other than *Yes® or "No," your a:hxswer must be based on a
preponderance of the evidence unless otherwise instructed.

&

A fact may be established by direct evidence or by circumstantial gvidence or both. A fact js

" established by direct evidence when proved by documentary evidence or by wimesses who saw lhe
acl done or heard the words spoken. A fact is established by circumstantial evidence when jt may be
fairly and reasonahly inferred from other facts proved.

"WEGLIGENCE" means failare to use ordinary care, that iy, failing 1o do ibat which a person

" orentity of prdinary prudence would have done under the same or similar cirqumstances or doing that

which a person or entity of ordinary prudence would not have done under the same or similar

circumstznees.
"QORDINARY CARE" means that degree of care that would be used by 2 person or entity
- of ordinary prudence under the same or similar circumstances.
"PROXIMATE CAUSE" means that cause which, n a r!amra.l and conlinuous sequence,
produces an event, and withoul which cause such event would sot have occurred. Inordertabea

prexiniate cause, the act or omission complained of must be such thal & person or entity using ordinary
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care would have foreseen that the event, or some sintilar event, might reasonably result therefrom,
There may be more than one proximate canse of an event.
“SOLE PROXIMATE CAUSE.” Theremaybe more than one proximate cause of an event,

but if zn act or omission of any person not a parfy to fhie suit was the “sole proximate cause™ of an

oceurence, then no act or omission of any other person could have becn a proxjmate cause.
"PRODUCING CAUBE" means an efficient, exciting, oreontributing cause that, ina naksral

sequence, produces the injury, There may be more than one producing cause,
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QUESTION NO. 1:
Did thenegligence, if any, of those named below proximately causeihe ashestas-related injury,
if my, (o TIMOTHY SHAWN BOSTIC that resulted in his death?
g Answer "YES" or "NO." , YES
Allied-Signal
Borg-Wamer
Bondex International
Celotex
Cernajntzed Corporation

Draimler Chirysler Corporation

Ford Motor Company

Garlock

o <] <] ] =B

b

General Motors Corporation

|
|

Georpia Pacifin x

H. X Porder

Ingersoll-Rand

Inhns-Manville

Kaiser Aluminom And Chemical
Kuox Glass X
Narco
Preumeo Abex Comporation
Union Cerbide Company

Uniroyal !

|
bt | [be e e
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QUESTION NO. 2:
‘Was there a defec! in the marketing of the asbestos-containing prodaets at ¢he time they left

the possession of those niamed below Lhal was a producing cause of the Injury, if any, to TIMOTHY

SHAWN BOSTIC that resulted iz his death?

-+ Frar

A "markefing defect” wilh respect to the product means the falure to give

. adequate warnings of the product's dangers that were known or by the application of

N reasonably developed human skdll and foresight should have been kmown or failure to

- give adequale instmctions Lo aveid such daugers, which failure rendered the produst
unreasonably dangerous as marketed.

"Adequate” warnings and instrwetions mean warnings and instructions given
in a form that conld reasomably be expected to calch the altenfion of 4 reasonably
prudent person in the circumstances of the product’s vse; and the conlent of the
warnings and instmuctions must be comprehensible to the average user and moust
convey a fair indication of the natore and exten! of the danger and how Io aveid it to
the mind of a reasonahly prudent person.

An "urreasonably dangevous™ product is one that 1s dangerous 10 an extent
heyond that which would be contemplated by the ordinary user of the product with the
ordinary knowledge common to the sommunily as o the product's characferistics.

Amnswer "YES" or "NC". YES

B

Allied Signal
Barg-Wamer
Bondex leternational
Celorex

Certainteed Corporatiom

Daimler Chyysler Corporation
Ford Motor Company

Garlock

b e o] b < e

General Motors Carporation
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Georgia Pacific

H. X. Porter

Ingersoll-Rand
Johns-Mamalle
Kaiser A!umjm:m And Chemical
Marca
Preumo Abﬁ Corporaiion
Union Carbide Company

Uniroyal
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If you have answered Question Nos. 1 or 2 “YES” with respect to more than ane company,

then answer Question, No. 3 as to those Companies only; olherwise, do not answer Questian No, 3,

QUESTION 1:

For each of those named below found by you 1o have caused the ing liry 1 TIMOTHY SHAWN
BOSTIC thet resulted in his death, find the pereentage of responsibility.

The percentages you find must wtal 100 percent. The percentages must be expressed

in whole numbers. The percentage of cansation attribuizhble 1o those named below is

nol necessarily measared by the number of acts, omissions, or product defacts found.

Assign apercentageonly io those Companies you lmveanswered “Yes* to in Question
o No.lorZ:

a, Allied-Signal Ya

b. Borg-Wamer Ya

¢. Bondex Iniemational %3

d. Celotex Ya

D
%)
%
3
e. Certainteed @ __ "
D
D
D

. Daimler Chrysier %

g. Pord Motor %
h. Garlock %
i. General Molors @ 24
) j. Georgia Pacific ‘7 5 L73
k. H. K. Porter Q) %
i. Ingersoll-Rand @ %
m. Johns-Manville @ %
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n. Kaiser Aluminum And Chemical \25 %
c. Knox Glass (S)S Y
p- Naico @ %
g. Pocumo Abex @ %
r. Union Carbide ?j %
s. Uhiroyal (7; Y
TUTAL: 100 %

1f you have anssvered Question No, 1 or2 “YES” with respect ta any ene or more Companies,

_anwer Question No, 4 as to those Companies; otherwise, do not answer Question No. 4.

QUESTION 4:

D)o you find by clear and convineing evidence thal the injury resulting in the death of

TIMOTHY SHAWN BOSTIC resulted ffom malicer?

“Clear and convincing evidence™ mesns the measure or degree of proofthat praduces
a firm belief or conviction of the fruth of the allegalions sought to be established.

“Malice" means an acl or omissinn by the Delendant,

{iy  which, when viewed objectively from lhe standpoint of the Defendant at the
time of its oceurrence, involved an extreme degree of risk, considering the
probability and magniude of the potential harm to athers; and

(i)  ofwhich the Defendant had actual, subjective awareness of the risk involved,
but nevertheless proceeded with consciows indifference ta the riphifs, salely, or
weliare of others.

Answer "YES" or "NQ", ¥ES KO

Georgia Pacific
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If ycu have answered Queslions Nos, 1 or 2 "YES" with respecl (0 any one or mors

Defendants, then answer Question No. 5; otherwise, do not answer Question Np. 4.

QUESTICN NO. 5:

What snm of money would have fairly and reasonably compensated TIMOTHY SHAWN

" BOSTIC for his asbestos-related 1rjuries from the time of his injury unii} his death?

Consider the elements of damages listed below and none other. Consider each element
separately. Da not award any sum of moncy on any element if you have otherwise,
under some olher slemenl, awarded 2 sum ofmoney for the same |oss, That is, do not
compensate twice for the same loss, if any. Do net include interest on any amouont of

darmages you find,
a. Pain and Mental angoish.

"Fain and mental anguish” means Ihe conscious physical pain and emotional
pain, torment, and suffering experienced by TIMOTHY SHAWN BOSTIC
before his death as a resull of his asbestasrelated injurizs,

Answer in dollars and cents for dammagss, if any.

Amoupt s 155, 020, oo

b. Disfigurement.

“Disfigurement” means that which, us a result of his asbestos-related injurics,
impaired the beauty, symmelry, or appearznce of TIMOTHY SHAWN

BOSTIC and that rendered him unsightly, misshapen, imperfect, or deformed
in some nianner.

Answer In doflars and cents for damages, if any.
Amount $ 815[ 2 (OC. o
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c. Physical impairment.

“Physical impairment”™ means the restriction of physical aclivities cxperienced
by TIMOTHY SHAWN BOSTIC as a result pf his asheslos-related injuries.
Loss of enjoyment of life is a factor to consider in determining physical
impairment. The elfect of any physical impairment must be subsiantiaj and
ex lend beyand any pain, suffering, ot mmental anguish.

Answer in dollars and cents for damapes, if any.
ST O NS
st $951 O 02

d Medical expanses.
“Medical expenses” means the reasenable expense of the necessary snedical
and hospital care received by TIMOTIY SHAWN BOSTIC for treatment of
injuries sustained by him as a result of his asbeslos-related injuries,

Anzwer in dollars and cenls for damages, if any.

- F s
Amoan, s M0l OTG. o

G Funeral and burial expenses.

“Funerat and burial expsnses” means the reasonable amonnt of expenses for funeral
and burial of TIMOTHY SHAWN BOSTIC reasonably suilable to his station in life.

Answer In dollars aud cents for damages, if any,

Amount ¥ "QJ 0T D2

H you have answered Questions Wos. 1 or 2 "YES” wilh respect to any one or morg

Defendants, then answer Question Neo. 6; otherwise, do not answer Question No. 4.
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QUESTION NO. 6:

What sum of money, if paid now m cash, would fairly and reasonably compensate SUSAN
LLATNE ROSTIC for her imjurics, if any, ihal resulted from the desth of TIMOTHY SHAWN
IOSTIC?

Consider ths elements of dampges listed below and tione other. Consider cach
element separataly. Do not awsrd any sum of money on any element if you have
otherwisc, under some other element, awarded a sutn of money For the same Foss. Thajg
is, do not compensate twice for the same loss, ifany. Do notinclude interest on any

amount of damages you find.
a Pecuniary loss.

*Pecuniary loss” means the loss of the care, maintenance, support, services,
advice, counsel, and reasonzble contributions of 4 pecuniary value, excluding
loss of addition to the estale, that SUSAMN BELAINE ROSTIC, int reasonable

probability, would have received from TIMOTHY SHAWN BOSTIC had he
lived.

Answer in dollars and cents for damages, if any, that —

: NG >~
were sustained in the past; Angwer SH D’g 1 A q v D
in reasnmable prabability will —r
be sustained in the futore, Answes 3 u 0 Q i‘)r“ Ll OO
b Loss of companionchip and sociely.

“Loss of companionship and society’' means the Joss of the posilive benefits
flawing from the love, comfort, companionship, and society that SUSAN
ELAINE BOSTIC, in reasonable probabilily, would have received from
TIMOTHY SHAWN BOSTIC had he lived.

Answer in dollars and cents for damages, if any, that —

. - §
were sustained, in the pasi; Answer p3 409, 5 4o
i reasonable probability will O-3 Y. O
e sustained in the future. Answer s 4 =) > ?
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c, Meplal auguish,

“Menta] angnish” means the emotional pain, tormem, aed suffering
experienced by SUSAN ELATNE BOSTIC because of the death ol TRMOTHY
SHAWNBOSTIC.

Answer in do}lars and cents for damages, if any, that -

[ B i -
were sustained in the past; Answer % L‘l . 5% w
in. reasonable probability will ' '
be: sustained in the future, Answer ] Ll 0. 54, 0o

In determining damages for elements b and ¢, you may consider the
relationship between SUSAN ELAINE BOSTIC and TIMOTHY SHAWN BOSTIC,
their living arrangements, any extended absences from ane another, the harmony of
their family relations, and their common interests and activities,

d Loss of addiiion ta the estate.

“Loss of addition ta the esfate” means the Joss of the present valoe of assets that the
deceased, in reasonshle probahility, would have added to the estate exisling at the end
of his natural Tife and Ieft to SUSAN ELAINE BOSTIC.

Answer in dollars and centx for damages, ilany,

Answer s_ 0D, 59100

Ifyou have answered Questions Nos. 1 or 2*YES® with respeck to any one or more Defendants,

then answer Question Na. 7; otherwise, do not answer Question No, 7.

QUESTION NO. 7:

What sum of money, if paid now in cash, would fairly and reasonably compensate KYLE

ANTHONY BOSTIC for his injuries, if any, that resulted from the death of his father TIMOTHY

SHAWN BOSTIC?

Consider the elemments of damages lisled beltaw and none other. Consider each
elomend separaiely. Do not award any sum of meney on any element if you have
otherwise, under some other ¢lemenl, awarded 2 sum of money for the same loss. That
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is, do not compensate twice for the same logs, if any. Da not include interest on any
amount of damages you fiad.

a. Pecnyiacy loss.

“Fecuniary loss” means the loss of the care, maintenance, support, services,
advice, counsel, and reazonable contributions of a pecuniary value that KYLE
ANTHONY BOSTIC, in reasonable probability, wonld have received fiom
TIMOTHY SHAWN BOSTIC had he lived.

Answer in dollars and cents for damages, if any, that -

0 N, O
were sustained in the past; Answer $ 3"‘-" 4 94 2 L
in reasenable probability will S 2 5
be sustained in the future. Answer s o 1 ! C’\ Llﬁj o

b. Loes of companionship znd society.

“Loss of companionship and sociely™ means 1he loss of the positive benefits
flowing from he love, comfort, companionship, and saciety that KYLE
ANTHONY BOSTIL, in reasonable probability, would have received from
TIMOTHY SHAWN BOSTIC had be Jived.

Answer m dollars and cents for damages, ifany, that -

ny
were sustained in Lhe past; Answer 3 _:)Dl JQL}S N
in reasonable probability will 2 Ly
be sustained in the fture. Answer $ S\_,.\ ) G} }._}. o

C. Mental anenigh.

“Menfal anguish’™ means the emotional pain, torment, and suffering
cxperienced by KYLE ANTHONY BOSTIC because of the death of
TIMOTHY SHAWN BOSTIC.

Answer in dollars and cents for damages, i any, that -

g 204, AU 5, o

were sustained in the past; Answer
71 reasonable probahility will . G -
be sustained in the future. Angwer g0, U500
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In determining damages for elements b and ¢, you may consider the
relaticnship between TRMOTHY SHAWN BOSTIC and his son KYLE ANTHONY
BOSTIC, their living amangetnemns, any extended absences from one another, the
harmony of their f2mily relations, and theic common interests and activities,

QUESTYON NO. 8

What sum of meney, if paid now in cash, weutd fairly and reasonably compensate HELEN

DONNAHOE for her injuriss, if any, that resuited from the death of TIMOTELY SHAWN RBOSTIC,

her son ?

Consider the elements of damages Hsted below and none ether. Consider each
clement separately. Do not award any sum of money on any element if you have
otherwise, under some other element, awarded a sum of money forshe same loss. That

is, do nol compensate twics for the same Joss, ifany. Do not include {ngzrest on any
amount of damages you find.

a. Pecunjary loss.

"“Pesuniary loss" means the loss of the care, maintenance, support, servioes,
advice, counsel, and reasonable tonftributions of a pecuniary valos that HELEN
DONNAHOE  in reasomable probabilily, would have reseived fiom
TIMOTHY SHAWHN BOSTIC had he lived.

Answer in dollars and cents for damages, if any, that -

Y n
were susiained in the pas(: Answer @D' i Q») \ l] . 2

that in reasonable probabitity will bs oy -
sustained in the folurs: Answer $r~;) ! J QG“ j B2

- Loss of companignship Angd society.

“Loss of companionship #nd society” means the loss of the positive benefits

Powing from the love, comion, companionship, and sceiety that HELEN
DONMAHOE  in veasonable probability, would bave received from
TIMOTHY SHAWNBOSTIC had he lived.
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Answer in dollars and cents for damages, if any, drat «

were sustained in the past: Answer L ®C" ‘ ! (‘]G\ j - G
that in reasonable probabulity will be N et oy G W
sustained in the future: Answer 3‘"3) o1, Q7). 62

c. Memal anpuish,

"Mental angnish” means the etiotional pain, torment, and snffering
experienced by HELEN DONNAHOE because of the death of TIMOTHY
SHAWN BOSTIC.

Answer in dollars and cents lor damagpes, if any, that -
21, 29, oo
werte sustained in (he past: Aaswer 3 @ =1 J NG P) U

in reasonable probability will : -
be sustained in the fiture; Answer b & o, ) L oo

In delermining damages for elements b and ¢, you may comsider the
relationship between TIMGTHY SHAWN BOSTIC and his moiher, their living
arrangements, any extended absences from one another, 1fe barmony of their family
relations, and their eommot inferests and activities.
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. 1f you bave answered Quesiion No. 4 “ YES" with respect to any one or moye Defendants, then

answer Qusstion Wo. 3 as to those Defendants; otherwise, do not answer Question No. 3.

QUESTION NO. &

What sum of money, if any, should be assessed against the Defendant as exemplary damages

for the death of TIMOTHY SHAWN BOSTIC?

"Exemplary damages" means any damages awarded a5 2 penalty or by way of
punishment. Fxerplary damages ineludes punitive damages.

Ia determining the amount of exemplary damages, you shall consider evidence, if any,

relating to --
a The nature of the wronp.
b. The charaeter of the conduct invelved.

C. The degree of culpability of the wrongdoer.
d. The situation and sensibilitiss of the parties coneerned.

e The extent ta which such vonduct offends a public sense of justice and propriety.
T The nei worth of the defendant.

. Angwer in dollar and cenls, if any.

l by e - =
Geprgia Pacifis Answer: § f_n,‘_,U LY Y10 O
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If, in your answer lo Question No. 8, you have entered any amount of exemplary damages

as to any Defendant, then answer Question No. 9. Otherwise, do not answer Question o, 9.

QUESTION NO. %:
How da you apportion the exemplary damages between SUSAM ELATNE BOSTIC, KYLR

ANTHONY BOSTIC and HELEN DONNAHOE?

ekl

[k
r

Answer bystakinp a percentage for eachperson named helow. Thepercentages you find must

tolal 100 percent.

SUSAN ELAINE BOSTIC 5 ) %
KYLE ANTHONY BOSTIC ‘5 O Y
HELEN DOMNAHOE C';) OV Yo
Tolal 100 Y%
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Afler you refurn 1o the jury roorm, you will select your own presiding juror. The fisst thing,

the presiding juror will do 1s 10 have this complete charpe tead alowd amd then you will deliberata

Lpon your answers to the questions asked.

1t is the duty of the presiding juror--

r 1

7

&,

to preside during your deliberations, _

o see your deliberations are conducted in an orderly menner and in accordence with
ik instructions in this charge,

to wrile out and hand to the bailiff any communicatiens concerning the case [hat you
desire to have delivered to the judge,

{o vote on the quesions.

to wrile your answers to the questions in the spaces provided, and

ta cerlify o your verdicl in the space provided for the presiding juror's signature or
lo obiain the signatures of all the jurors wha ngres with the verdiet i your verdict is

less than unanimouys.

¥ ou should not discuss the cese with anyone, not even with the other members of 1he jury,

unless all of you are present and pssembled in the jury reom. Shoul enyone atiempt 1o talk to you

aboul the case before the verdict is returmed, whether at the courthouse, at your home, or elsewhere,

please inform the judge of this fact.

When you have answered al the questions you ars required to answer under (he instructions

afthz judge and your presiding juror has placed your answers in the spaces provided and signed the

verdict as presiding juror or obtained the sipnatures, you will inforru the bailiff at the door of the jury

room that yon have reached a verdict, and then you will retwrm into Court with yvour verdict.
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We, the jury, have answered the above and foregoing guestions as ndicated, and return these
" answers to the Coint as our verdict.

(To be sipned by the Presiding Juror only, if snanimous),

Iadw;t'/ ;Z Qb‘“‘i*”’

PRESIDING JUROR

(To be signed by the five or mere jurors who agree o the answers, if 0ol unarimous).

MEOCHA BERRYMAN

SUSIE BARBOSA

LOLA MOSLEY

DIANNA WOITAS

TESSIE BROWN

:g. -! /'\ -G}C)f

] DAVID JONES
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H
Court of Appeals of Texas,
Dallas.
GEORGIA-PACIFIC CORPORATION, Appellant,

V.

Susan Elaine BOSTIC, Individnally and as Personal
Representative of the Heirs aod Estate of Timothy
Shawn Bostic, Deceased; Helen Donnahoe; and Kyle
Antheny Bostic, Appellees.

No. 05-08-01390-CV,

Aug. 246, 2010,

Background: Drywall worker's family bronght
wrongful death, negligence, aud strict products Liabil-
ily actions against drywall joint compound manufac-
turer alleging worker's death was cause by asbestos.
After a sccond jury trial, the County Cowrt at Law
No. 1, Dallas County, D'Metria Benson, I., entered
judgment for family. Manufacturer appealed.

Holdings: The Court of Appeals, Fillmore, I, held
that:

(1) evidence existed that worker was exposed to as-
bestos-containing joint compound made by manufac-
turer, but

(2) evidence was legally insufficient to establish sub-
stantial-factor causation.

Reversed and rendered.

‘West Headnotes

[1] Appeal and Error 30 €=1001(3)

30 Appeal and Error
30XVI Review
30XVI(D Questions of Fact, Verdicts, and
Findings
30X VII2 Verdicts
30k1001 Sufficiency of Evidence in
Support
30k1001{3) k. Total failure of proof.
Most Cited Cases
‘When an appellant attacks the legal sufficiency of an
adverse finding on an issue on which it did not have
the burden of proof, it must demonstrate that no evi-
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dence suppoxts the finding,
[2] Evidence 157 €597

157 Evidence
I57XTY Weight and Sufficiency

157k597 k. Sufficiency to support verdict or
finding. Most Cited Cases
The final test for legal sufficiency musi always be
whether the evidence at frial would enable reasenable
and fair-minded people to reach the verdick undex
review,

131 Appeal and Errar 30 €~2930(1)

30 Appeal and Error
30X VI Review
30X VI{G) Presumptions
30KO30 Verdict

30k93001) k. In peneral. Most Cited
Coses
On a legal sufficiency challengs, appellate court re-
views the gvidence in the light most favorable to the
verdict, crediting favorable evidence if reasomable
jorors could and disregerding conlrary evidence
unless reasonable jurers could hot.

[4] Produets Liability 313A €201

313A Products Liability
313AIM Particular Products
3135Ak201 k. Asbestos. Most Cited Cases

Produets Liability 3134 €380

313A Products Liability
J13ATV, Actions
313A1V(C) Evidence

313ATVI(C)Y Weight and Sufficiency of

Evidence
313Ak380 k. In peneral. Most Cited

Cases
Evidence existed that drywall worlcer was exposed o
asbestos-containing joint compound made by mami-
facturer, supporting family's wrongfial death claims
against manufscturer following worker's contraction
of mesothelioina; worker and bis father testified that
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wotker used manufacturer's joint compound from, the
age of five, worker's work history sheets asserted
exposure to asbestos fibers from manufachurer's joint
compound as a resull of household exposure to fa-
ther's clothing, father testified he used manyfacturer's
joint compound 98% of the time that he did drywall
worlc, and father identified one specific project where
manufaciurer’s joint compeund was used.

[5] Negligenee 272 €404

272 Negligence
2723101 Proximate Cause
2721404 k. Dangerons instromentalities and
substances. Most Cited Cages

Products Liability 3134 €147

3134 Products Liability
313AII Elements and Concepts
313Ak146 Proximate Cause
313Ak147 k. In peneral. Most Cited Cases

Products Liability 313A €217

313A Products Liability
313 AIll Particalar Products
313A%217 k. Chemicals in general. Most
Cited Cases
In a toxie tort case, the plaindff must show both gen-
eral and specific causation.

6] Negligence 272 ©~404

272 Negligence
272K Proximate Cause
2721404 k. Dangerous instrumentalities and
substances, Most Cited Cases

Producis Liability 313A €147

313 A Products Liability
313A1I Elements and Concepts
313AK]46 Proximate Cause
313Ak147 k. In general. Most Cifed Cases

Products Liabilily 313A €-2217

3 13A Products Liabiliky
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313 ATIT Particular Products

313A%217 k. Chemicals in general. Most
Cited Cases
In texic tort conbext, “general cansation” is whether a
substance is capable of causing a particular injury or
condition in the general population, while “specific
causation” js whether a substance caused a particular
individual's injury.

[71 Produets Liability 313A €147

313A Products Liability
313AIl Blements and Concepts
313Ak146 Proximate Cause
313A%147 k. In general. Most Cited Cases

Produets Liability 3134 €149

313A Producis Liability
313AIl Elements and Concepts
313Aki46 Proximate Cause
313Ak149 k. Warnings or instructions,
Most Cited Cases
In products liability case, causation is an cssential
element of a claim for negligence and product mar-
keting defect.

[8] Products Liability 3134 €147

313A Products Liability
313A11 Elements and Concepts
313 Ak 146 Proximate Cause
313.Ak147 k. In general Most Cited Cases

Products Liability 3134 €217

313A Products Liability
313ATII Particular Products
313Ak217 k. Chemicals in gencral. Most
Cited Cases
In products lisbility toxic tort case, proximate cause
is an element of a negligence claim, while producing
cause is an clement of a strict fability claim,

[9] Negligence 272 €=2404

272 Negligence
272X Proximate Cause

2721404 k. Dangerous instramentalfties and
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substances, Most Cited Cases
Products Liability 313A €147

313A Products Liability
313AT] Elements and Concepts
313 Ak146 Proximale Cause
3134k147 k. In general. Most Cjted Cases

Products Liability 3134 €217

3134 Producis Liability

313AMI Parficular Products

313Ak217 k. Chemicals in general. Most

Cited Cases
In toxic tort case, both producing and proximate
cause contzin the cavse-in-fact element, which re-
quires that the defendant's act be a substantial factor
in. bringing ahout the injury and withont which the
harm weuld not have oceurred,

[10] Negligence 272 €380

272 Negligence
27201 Proximate Cause
272k374 Requisites, Definitions and Distine-

tions

2725380 k. Subsiantial factor. Most Cited
Cases
To establish substantial-factor causation, a plaintiff
niust prove that the defendant’'s conduct was u canse-
in-fact of the harm.

I111 Products Liability 313A €147

313A Produets Liability
313AI Elements and Concepts
313Ak146 Proximaie Canse
313AK147 k. In general. Most Ciled Cases °

Products Liability 313A €~2201

313A, Products Liability
313AIIT Partienlar Products
313Ak201 k. Asbestos. Most Cited Cases
Tn asbestos cases, court must determine whether the
asbestos in the defendant's product was a subséantial
factor in bringing about the plaintiffs njyries and
without which the injuries would not have occurred.
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[12] Evidence 157 &=571(9)

157 Evidence
157X11 Opinion Evidence
157XI1I{F} Effect of Opinion Evidence
157k569 Testimony of Experls
157K571 Nature of Subject
157k571(9) k. Cause and effect.
Most Cited Cases

Products Liability 3134 €201

313A Products Liability
313AI1 Particular Products
313AK20] k. Asbestos. Most Cited Cases

Produets Liability 313A €390

313A Products Liability
313A1Y Actions
313AIV(C) Evidence

A13ATV{CY4 Weight and Sufficiency of

Evidence
313Ak349 Proximate Cause
313AKk390 k. In general. Most Cited

Cases
Evidence was legally insufficient to establish sub-
stantial-factor causation necessary for maintaining
negligence and product lighility action against joint
compound mamufacturer regarding drywall worker's
alleged asbestos exposure; plaintiffs' sole expert tosti-
fied that he coyld not opine that worker would not
have developed mesothelioma absent exposure to
manufacturer's asbestos-containing joint compound,
work history sheets did not tell the time or ftensity
of worker's cxposure, and plaintifi's expert testimony
did not establish an exposure level or dose to quantify
worker's exposure to asbestos fibers from manufac-
turet's joint compound,

|13] Products Liability 3134 €147

313A Producis Liability
313Al11 Elements and Concepts
313AKk146 Proximate Cause
313Ak147 k. In peneral, Mosi Cited Cases

Products Liability 313A €201
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313A Products Liability
313AIII Particular Prodncts
313AL201 k. Ashestos_ Most Cited Cases

Each-and-every-exposure theory of causation was
insufficient to establish substantial-factor causation n
negligence and product liability action arising out of
drywall worker's contraction of mesothelioma allog-
edly due to exposure fo mapufacturer's joint com-
pound; plaimdiff was instead required to prove that
manufacturer's product was a substantial factor in
causing the alleged harm.
*590 Deborah G. Hankinson, Hankinson Y.evinger
LLP, Dallas, TX, for Appellant.

Denyse Ronan Clancy, Dallas, TX, for Appellees.

Before Justices BRIDGES, FITZGERALD, and
FILLMORE.

OFPINION
Opinion By Justice FILLMORE,

Appellant Guorgia-Pacific Corperation appeals the
final judgment of the trial court in favor of appellees
Susan Elaine Bostie, Individually and as Personal
Representative of the Heirs and Estate of Timothy
Shawn Bostic, Deceased, Helen Donnahog, and Kyle
Anthony Festic. In three issues, Georgia-Pacific con-
tends {1) there is legally nsufficient evidence that
Georgia-Pacific’s joint compound caused Timethy
Bosiic's mesothelioma, (2) there is no cvidence to
suppeort the jury’s finding of gross negligence against
Georgia-Pacific, and (3) the trial court abused its dis-
cretion by denying Georgia-Pacific's metion for mis-
trial and by wvacating the order granting Georgia-
Pacific a new trial,

Concluding there is legally insufficient evidence of
causation, we reverse the trial court's judgment and
render judgment that appellees take nothing on their
claims against Georgia-Pacific.

PROCEDURAL BACKGROUND

In February 2003, Timothy Bostic's wife, son, father,
and mother brought wrongful death claims and a sur-
vival action against Georpia-Pacific and numerous
other entities alleging Timothy's death was caused by
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exposure io asbesfos. At the time of trial, Georgia-
Pacific was the sole remaining defendant, the other
named defendants having settled or been dismissed.
Appellees alleged Georgla-Pacific was negligent,
sitjetly Liabls for a product marketing defect, and
grossly negligent.

In 2003, Judge Sally Montgemery presided over the
trial of this Jawsnit in Dallas County Court at Law
No. 3. After the jury verdict awarding sppellees ac-
tual and punitive damages, Judge Montgomery or-
dered appellees to either elect a new trial on all issues
or agtee to remil a misallocated*391 award of future
lost wages and the award of punitive damages. Ap-
pellees elected a new trial. The lawsuit was tried for
the second time before a jury in 2006, 2 The jury
returned a verdict In favor of appellees, finding
Georgiz-Pacific seventy-five porcent liable and Knox
Glass, Inc., a non-party former employer of Timothy,
twenty-five percent Hable for Timothy's death, The
Jjury awarded $7,554,907 in compensatory damages
and $6,038,910 in punitive damages.

FN1. Harold Bostic, Timothy's father, died
while the ¢ase was belng retried,

Georgia-Pacific filed a motion to Tecuse Judge Mont-
gomery. Judge M. Kent Sims pranted the motion to
recuse, and the Jawsnit was trapsferred to Tudge Rus-
sell H. Roden, Dallas County Court at Law No. 1. In
December 2006, the ial court granted Georgia-
Pacifie's motion for mistrial and ordered a new trial,

I January 2047, Judge D'Meirian Benson became the
presiding judge of Dallas County Court at Law No, 1.
In February 2008, appelices filed a motivn to vacaie
Fudge Roden's order granting a new trial and for entry
of judgment. In July 2008, Tndge Benson granted
appellees' motion to vacate the order for new trial and
signed a judgment based on the jury's June 2006 ver-
dict, In Oclober 2008, Judge Benson signed the
amended final judpment awarding appellees
$6,784,13532 in compenselory damages and
$4,831,128.00 in punitive damages. Georgia-Pacific
appealed.

LEGAL SUFFICIENCY OF THE EVIDENCE
In its first issue, Georgia-Pacific asserts there is le-

gally insufficient evidence that Georgla-Pacific as-
bestos-containing joint compound T2 cansed Timo-

© 2010 Thomson Reuters. No Claim to Orlg. US Gov. Works.
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thy's mesothelioma, a form of cancer usually linked
to asbestos exposure, Georgia-Pacific asserts there is
no evidence Timothy was exposed te Georgla-Pacific
ashestos-contaioing joint compound, and even if
there was evidence of exposure, there is no evidence
of dose. Furiher, Georgia-Facific asserts that even if
there was evidence of exposure and dose, the record
contains no epidemiological studies showing that
persons similar to Fimothy with exposure to ashes-
tos-containing joint compound had an increased risk
of developing mesothelioma Georgia-Pacific zlsa
asserts that appellees’ experts' theory that “cach and
every exposure” [o ashestos caused Timothy's
mesothelioma was rejected by the Texas Supreme
Court in Borg-Warner Corp. v, Flores, 232 8 W 3d
765 (Tex.2000. 22 Georgia-Pacific asserts that for
each of these reasens, appellees' negligence and de-
fective marleting elaims against Georgia-Pacific fail
as a matter of law,

FN2. Joint compound, semetiines called
“drywall miud,” is used to connect and
smooth the scams of adjeining pieces of
drywall, also called sheetrock, and to cover
nail heads on shects of drywall. Joint com-
pound is sproad in a thin coat and then
" smoothed. After it dries, uneven areas are
further smoothed by sanding, This process is
sometimes carried out multiple times in, fur-
ther refining the surface.

FN3. Prior to the 2008 final jndgment in, this
case, the Texas Supreme Court issued its
Flores opinion on toxic tort law in asbestos
cases, including specific causation. Like the
instant appes), in Georgia-Pacifie Corp. v.
Stephens, 239 S W.3d 304 (Tex App.-
Houston [1st Dist] 2007, pet. denied), is-
sued after Flores, the asbestos trial occurred
before the Flores decision, but the appellate
court was bound by Flores. Stephiens, 239
5. W.3d at 321; seg also Smith v. Kelh~
Mogre Pait Co, 307 SW.3d 820, 834
{Tex. App.-Fort Worth 2010. no pet.) (appel-
late court bound by Flores as supreme court
precedent); Lubbock Cnty. v. Trammel's
Lubbock Bail Bonds, 80 8.W.3d 580, 585
{Tex.2002) (once Supreme court annonnces
proposition of law, that propoesitien is bind-
ing precedent and may not be modified or
abrogated by court of appeals).

Page 5

*592 [1][21[3]1 When, as here, an appellant attacks the
legal sufficiency of an adverse finding on an issue on
which it did not have the borden of proof, it nmst
demonstrats that no evidence supports the finding.
Croucher v, Croucher, 660 S.W2d 355, 58
(Tex.1983). “The final test for legal sufficioncy must
always be whether the evidence at frial would enable
reasonable and fair-minded people to reach the ver-
dict under review.” Del Lago Partrers, Jnc v, Smith,
307 8.W.3d 762, 770 (Tex.2010) (quoting City of
Keller v. Wilson, 168 8.W.3d 802, 827 (Tex.2005)).
We review the gvidence in the light most favorable to
the verdict, crediting favorable evidence if reasonable
jurors could and disregarding conlrary evidense
unless reasonable jwrers could not. Del Lape Pari
pers, 307 8.W.3d at 770,

Asbestos Exposure

[41 I 2002, Timothy was diaghosed with
mesothelioma at the age of forty. He died in 2003.
Appellees claim Timothy's mesothelioma was caused
by his exposure to asbestos-containing joint com-
pound manufactured by Georgia-Pacific. Georgia-
Pacific acknowledged there is some evidence that
Timothy used or was present during the use of joint
compound between 1967 and 1977, but contends
there is no evidence of exposura to Georgia-Pacific
asbestos-containing joint compound. See Gaulding v.
Ceforex Corp., 712 5. W.2d 66, 68 {Tex.[989) (fun-
damental principle of produsts liability law Is plain-
1iff must prove defendant supplied prodact which
caused mjury).

Georgia-Pacific manufactured and sold joint com-
pound products that included chrysotile asbestos 24
fibers from the time it acquired Bestwall Gypsum
Company in 1965 until 1977, when Georgia-Pacific

. ceased marketing asbestos-containing joint com-

pound. Those Georgla-Pacific joint compounds were
offered in a dry mix formula and a pre-mixed for-
mula 2= The parties do not dispute that any exposure
of Timothy to a Georgia-Pacific asbestos-containing
joint compound would have occurred beiween 1567
and 1977. Evidence regarding Timothy's work with
or around Georgia-Pacific asbestos-containing joint
compobnd io this ten-year period came from Timo-
thy's and Harold Bostic’s depasition testimony read
and played by videotape at frial and Timothy's work
history sheets.
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EN4. Chrysetile is the most abundant type of
asbestos fiber and is a serpentine fiber con-
sisting of “pliable curly fibrils which resem-
ble scrolled tubes.” Flores, 232 S5.W.3d at
766 n. 4 (citing Lee 8. Siegel, Note, 45 the
Ashestos Crimbles: A Look at New Eviden-
tigry Issues in dsbestos Related Property
Damage Litigation, 20 HOFSTRA LREV,
1139, 1149 (1992Y); Smith, 307 S W.3d at
832 n. 3. The remaining commercial types
of asbestos fibers are amphiboles, which in-
clude amosite and crocidolite. Smith, 307
S.W.3d ot 832, 837 Barsel v. Jobwm Crane

Inc, 316 F.Supp.2d 603, 606 (N.D.Ohio
2004}, aff'd, 424 F.3d 438 (6th Cir 2005).

ENS. Dust containing asbestos fibers could
be released by sanding or sweeping either
formula and by mixing the dry formula.

Timothy testified he had been around drywall work
kis entire life, and he recalled that before the age of
ten, he observed his father performing drywall work.
He stated he mixed and sandsd joint compound from
the ape of five. He testifjed he recalled at a young age
helping his father “mud the holes” with joimt com-
pound. While he did not provide any more specifics
of drywall work he performed with his father before
1577, he believed he used and was exposed fo Geor-
gia-Pacific joint compound before he graduated from
high school in 1980. Thnothy's werk history sheets
also indicate he worked with and *593 around other
brands of asbestes-containing joint compounds.

Timothy's work history sheets also assert exposure to
ashesios fibers ffom Georgia-Pacific joint compound
as a result of houschold exposure to Harold's eloth-
ing. This alleged exposure would have occurred prior
to his parents’ divorce in 1972, when he was ten years
old, and thersafter when he stayed with his father om
weekends, holidays, and st times [n the summer.

Harold testified he used Georgia-Pacific joint com-
pound ninety-eight percent of the time that he did
drywall worlc. He fesiified he tried one or two other
brands of joint compound, but he always retumed to
Georgia-Pacific's product, With one exception listed
below, Harold said he could not positively associate
Georgia-Pacific’s prodnet with any specific drywall
job. He stated he knew be had uwsed Georgia-Pacific's
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product on several jobs, but he could not recall ex-
actly where, Harold testified that Timothy began to
accompany him on remodeling jobs in 1967 when
Timothy was the age of five. Timothy helped mix
Joint compound, applied and sanded joint compound
to the height Timothy could reach, and breathed in
the dust from sanded joint compound.

According to his testimony, Harold worked part-time
on only one remodeling or construction job at a time
for & family member or fiiend. Bach project took a
lengthy peried of time to complete. Although he testi-
fied there was no doubt in his mind that he and Timo-
thy used Georgia-Pacific joint compeund “many,
meny times” between 1967 and 1977, he identified
and described work performed on eight remodeling
projects for the relevant period Harold identified
only one specific project where Georgiz-Pacific joint
compound was used, and he could nat recall whether
Timothy performed drywall work or was present due-
ing drywall work on that project. Only three projects
were identified in which Harold and Timothy may
have performed drywall work together or Timothy
may have been present when Harold performed dry-
wall work. Following is a snmmary chronelegy of the
remodeling or construction jobs Harold recalled for
this relevant period:

* In the house he lived in with his wife and Timothy,
Harold performed drywall work while remodeling a
utility room. Timothy was four or five vears of age at
the time and may have played in the joint compound
“rud” or sanded drywall to the height he could
reach.

* During the course of a three-month project, Harold
built a ten foot by ten foot bathroom and dressing
room in his brother's honse. Harold performed dry-
wall work as part of the project. He could not recall
the brand of joint compound he utilized. Timothy
performed sewer work on this project. Timothy was
siX or seven years of age.

* Harold remedeled the interior of his sister's service
station. The project lasted a year in 1968 or 1570,
Harold performed drywall work on an eight foot by
seven oot room and the ceiling of the room. Timothy
was between the ages of six and eight.

* Harold built living quarters in a friend's garage and
cal dealership, This year-long project included dry-
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wall work. He has no memory of Timothy working
with drywall on this project.

* In connection with the construction of the interior of
a fidend's prefabricated home, Harold performed
drywall work. The construction project took a year to
complete. Harold recalled utilizing Georgia-Pacific
joint compound, but he did not recall whether Timo-
thy performed drywall work or whether Timothy was
present when Harold performed drywall work. Timo-
thy dug the septic *594 tank on this project. Timothy
was between the ages of ten and twelve.

* In finishing & roon in his sister's newer home, Har-
old could not recall utilizing drywall. Timothy was
eleven or twelve vears of age.

= During a year-long construction project, Harold
performed drywall work in his sister's five hundred
square foot older home.

* In building pariitions in his mother's home, Harold
recalled that he may have patched some cracks, but
he did not perform drywall work and he could not
recall using joint compotnd. Timothy was thirteen or
fourteen years of age.

Evidence at trial substantiated Timothy was exposed
to asbestos other than through vse of or presence dur-
ing the use of Georgia-Pacific asbestos-containing
joint compound. In addilion to Georgia-Pacific joint
compound, the evidence estoblished and appellees
acknowledge that Timothy was exposed to numerous
asbestos products and asbestos-containing products,
both oceopationally and through household and by-
stander exposure.

Timothy was exposed to ashestos utilized at Knox
Glass. Hareld was employed as a welder ai Koox
Glass from around 1960 until the plant elosed in
1984, Asbestos and asbestos-containing products
were used throughout the glass container factory,
particularly to insulate aguinst heat. Harold was ex-
posed to asbestos fibers, which were inadvertently
brought home on his clothing, thereby exposing
Timothy. These household exposures to ashestos
occurred consistently from Timothy's birth wntil his
parenis were divorced when he was ten years old,
from time spent with Harcld on weckends, halidays,
and in the summers between the ages of ten and fif-
teen, and from the ages of fifteen fo eighteen when
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Timothy lived with Harold.

Timothy was further exposed fo asbestos utilized at
Knox Glass in connection with his Janiterial and me-
charical work at Knox Glass in the summer months
of 1980 through 19627 e worked in both the hot
end of the plant, where glass bottles were maiufac-
tured and where asbestos was more likely prevalent,
and in the cold end of the plant™ The evidence in-
dicated that asbestos or ashestos-containing iterns in
the work environment at Knox Glass included tefiac-
tory cements, fircproofing, asbestos cloth, pumps,
packing (braided rope made from ashestos), valves,
furnaces, blow heads, paskets, and firebrick mortar.
Timothy's work responsibilities included entting raw
asbestos cloth, sweeping up asbestos-containing dust,
cleaning np alter asbestos pipe coverings were re-
paired, removing flaking ashestos from machines and
replacing it with asbestos he cut, and wearing asbes-
1os ploves or mittens,

FN6. In 1988, Timothy and Harold undey-
went testing o determine whether they had
contracted an asbestos-related disease as a
result of werking at Knox Glass. A bron-
chial alvenlar lavage (BAL) was performed
on each of them to determine what type of
fiber exposures had ocourred. Two chiry-
sotile and two amosite ashestos fibers wers
found in Timothy's BAL, There were addi-
tonal fibers that were notl asbestos that
could not be identified. Three amosite asbes-
tos fibers were found in Harold Bostic's
BAL.

FN7. Timothy testified he worked summer
months at Knox Glass in 1980, 1981, and
1982. Appellees seek to narrow the time pe-
rod of exposure (o ashestos and asbestos-
confaihing products to three months by as-
gerting éhat to be the cumulative amount of
time Timothy worked in the hot end of the
plant.

Timothy also had occupaiional exposure to asbestos
during 1977 and 1978, when he worked for approxi-
mately six months as g *595 welder's assistant for
Palestine Confractors. There he was exposed to as-
bestos while removing gaskets and asbestos pipe in-
sulation three to four times each weels,
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Timothy was also exposed to asbestos fibers as a
result of mechanical worlc Hareld performed on
antomobiles, including brake work. Timothy was
exposed ib the bousehold to asbestos fibers on Har-
old's clothing and as a bystander and assistant to his
Tather with respect to the antomotive repairs, In addi-
tion, when he was older, Timothy performed me-
chanical work oh vehjcles resnlting in exposure W a
number of asbestos-containing products, including
clutches, brake pads and linings, friction products,
and gaskets. He testified that he performed approxi-
mately four brake jobs a year and fewer than ten
clutch jobs in his lifetime. Timothy identified a num-
ber of manufacturers of asbestos-coniaming products
he was exposed to in connection with the mechanical
worlg he performed.

After his graduation from high school, Timothy be-
gan remodeling homes on his own. According to the
evidence, he was exposed to a number of ashestos-
containing procucts in his remodeling work, inchid-
ing roofing shingles, floor tiles, and ceiling tiles,
Timothy identified several manufachorers and mar-
keters of asbestos-containing products he utilized in
addition to Georgia-Pacific joint compounds. It is not
dizpuled that Timothy used Georgia-Pacific products
after lis praduation from high school in 1930, How-
ever, these uses occurred afier Georgla-Paclfic joint
compounds no lenger contained asbestos.

Albeit limited, the tecord contains evidence through
the lay testimony of Timothy and Harold, and Timo-
thy's work history sheets, of Timothy's use or pres-
ence during the use of Georgia-Pacific's asbestos-
containing joint compound. On this record, we dis-
agree with Georgia-Pacific’s argument that thers is no
evidence Timothy was exposed to Georgia-Pacific
ashestes-containing joint compound.

Substantial-Factor Causation

[51[6] Georpia-Pacific next contends there is legally
insufficient evidence of causation, an cssemtial ele-
ment of appelless” negligence and sirict liability de-
fective marketing clajms. In a toxic fort case, the
plaintiff most show both general and specific causa-
tion. See Merrell Dow Pharm., Inc. v. Havner, 933
8. W.2d 706. 714-15, 720 (Tex.1997). “General cau-
sation is whether a substance is capable of cansing a
partienlar igjury or condition in the general popula-
tion, while specific causation is whether a substance
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caused a particular individual's injury.” Haveer, 953
S.W.2d at T14; see also Georgia-Facific Corp. v.
Stephenis, 239 S.W.3d 304, 308-09 (Tex.App.-
Houston [1st Dist.] 2007, pet. denied), For purposes
of this appeal, Georgia-Pacific is not challenging the
legal sufficiency of the evidence of general cavsation
that inhalation of chrysotile asbestos fibers can canse
mesothelioma. Instead, Georgia-Pacific challenges
the legal sufficiency of the evidence as to specific
causation, that is whether Georgia-Pacific asbestos-
containing joint compound was, in fact, o cause of
Timothy's mesathelioma,

Causation

Georgia-Pacific contends that appeliees failed to in-
troduce evidence sufficient to satisfy the “substantial
factor” standard of causation set forth in Flores, be-
cause appellees produced no evidence of cause-in-
fact In the context of an asbestos vass, the Texas
Supreme Cowt explained that “asbestos in the defen-
dant's product {must be] a substantial factor in bring-
ing about the plaintiff's injuries.” Flores 232 8.W.3d
at 770. The Flores court agreed that the “frequency,
regnlarity, and proximity™*396 test for exposure to
asbestos set oul in Lofrmann v, Pitisbuygh Corning
Corp., 782 F.2d 1156 (4th Cir.1988], is appropriate.
Flores, 232 S.W.3d at 769; see also Lolgmann,_782
F.2d at 1162-63 (to support reasonable inference of
substantial causation from circumstantial evidence,
there must be evidence of exposure to specific prod-
vet on regular basis over extended period of time in
proximity te where plaintiff actnally worked). The
supreme court stated, however, that the terms “ire-
quency,” “regularity,” and “proximity™ do not “cap-
ture the emphasis [Texas] jurisprudence has placed
on causption as an cssential predicate to liability,”
and agreed with Lokrmaonn’s analysis that the asbes-
tos exposure must be 3 substantial factor in causing
the asbestos-related disense. Fiores, 232 §.W.3d al
769; see aiso Lohrmgnn, 782 F.2d at 1162,

[71[8119] Causation is an essential element of appel-
lees' claims for peglipence and product marketing

-defect. Proximate canse is an element of g negligence

clzim, while ptoducing cause is an element of a strict
Liability claim. Gen #&fofors Corp. v. Sgenz, 873
8.W.2d 353, 357 (Tex. 1993}, “Both producing and

proximate cause contain the cause-in-fact eletnent,
which requires that the defendant’s act be a “substan-
tial factor in bringing abouyt the injury and withont
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which the harm would not have ocowred.’ ™ Meiro
Allied Ins. Agency, Jnc. v. Lin, 304 8. W.34 §30, 835
{Tex200%9) (quoting Doe v. Boys Clubs of Greater
Dollas,_Fre., 907 8.W.2d 472, 481 (Tex.1995)); see
aiso Flores, 232 SW3d gt 770 (quoting
RESTATEMENT (SECCND) OF TORTS § 431 cmt.
a (1965)) (“substantial” used to dencte the fact that
the defendant's conduct has such an effect in produe-
ing harm as to lead reasonable men to regard it as a
cause); Prudemntial Ins, Co. of Am. v. Jefferson As-
sogs, Ltd, 896 S.W.2d 156, 161 (Tex.1995); Pating
v. Compleie Tire, Jnc, 158 5W.3d 655, 661

(Tex. App.-Dallas 2005, pet. denied).

Appelloes assert that Flores does not require “but-
for* causation in proving specific causation and that
Flores requires only that appellees prove Timothy's
exposure to Georgia-Pacific ashestos-containing joint
compound was a “substantial factor” in coniributing
to his dsk of mesotheljoma. Wea disegree. The Texas
Sypreme Court “[has] recognized that ‘[clemmon to
both proximate and producing cause is causation in
fact, including the vequirement that the defendant's
conduct or product be a substantial factor in bringing
about the plaintiff's injuries.’ * Flores 237 S.W.3d at
770 (quoting Uhbon Pump Co. v. Alibritton, 892
SW.2d 773, 775 (Tex.1995)); see aiso Ford Motor
Co. v. fedesma, 242 5 'W.3d 32, 46 (Tex 2007),

[10][11] Thus, to establish substantial-factor causa-
tion, a plaintiff must prove that the defendant's con-
duct was a cause-in-fact of the harm. See Fores, 232
5.%.2d at 7710, “In asbesios cases, then, we must de-
termine whether the asbestes in the defendant’s prod-
uct was a substantial factor jn bringing about the
plaintiffs injuries” and without which the injuries
would not have occurred. fd - see also Stephens, 239
8.w/.3d at 308-02.

[12] Appellees acknowledged in their brief and at
oral subinission that their only expert who opined on
specific cawsation of Timothy's mesothelioma was
pathologist Samuel Hamunar, M.D. However, Dr.
Hammar testified he conid not opine that Thnothy
would not have developed mesothelioma ahsent ex-
posute to Georgia-Pacific asbestos-containing jolnt
compound. Because a plaintiff must prove that the
defendant's conduct was a cause-in-fact of the harm,
appellees’ evidence is insufficient to satisfy the re-
quired substantial-factor causation element for main-
taining *597 this negligence and product liability
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suit. See Flores, 232 5.W.3d at 770.

“Fach and Every Exposure” Theory of Causation

[13] Georgia-Pacific argues that appellees further
failed to establish substantial-factor causation be-
cause they impropetly based their showing of causa-
tion on the opinion of their only specific cansation
expert that each and every exposure to asbestos
caused of conimbuted to  ceuse  Timothy's
mesothelioma. Georgia-Pacific contends the law set
forth in Flores and Stephens rejects the theory that
each and every exposure to asbestos contributes o
the development of mesothelioma, See Flores, 232
5, W.3d at 773; Stephens, 238 SW.Ad at 311, 314-15,
321 (in Flores, Texas Suprems Court tejected “any
exposure” test for specific causation and adopted
substantial-factor causation standard), Therefore,
Georgia-Pacific asserts there 5 no evidence of the
essential element of cavsation to support appellecs'
negligence or defective marketing claims against
Georgia-Pacific,

Quoting fiom the underlying conrt of appeals deci-
sion, the Flores court expressly rejected the “each
and every expesure” theory of liability:

[Plaintiffs experi] acknowledged that asbestos Is
“plentiful in the ambient air and that “everyone”
is exposed te it If a single fiber could cause
ashestosis, however, “everyone” would be suscep-
tible. No one suggests this is the case.... [n analyz-
ing the legal sufficiency of Flores's negligence
claim, then, the court of appeals erred in. holding
that “[ijn the context of asbestos-related claims, if
bere is sufficient evidence that the defendant sup-
plied gy of the asbestos to which a plaintiff was
¢xposed, then the plaintiff has met the burden of
proof”

Flores, 232 SW.3d at 773 (emphasis in original).
Instead, as discussed previcusly in this opinion, the
Texas Supreme Court requires the plaintiff to prove
“that the defendant's product was a substantial factor
in causing the alleged harm.” Jd.

I Stephens, Dr. Hammar, appellees' specific causa-
tion expert here, “expressfed] an opinion that each
and every exposure that an individual has in a by-
stander  occupational  sciting causes  their
mesothelioma ™ Stepheps, 239 S.W.34 at 315, Dr.
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Bammar testified that any exposure the deceased
commercial painter had throughout the time he
vworlked was causative of his mesothelipma. Fd at
320. The plainfills in Stephens also relied on the tes-
timony of Jerry Lauderdale, am industrial hygienist.
1d._ at 314, Lauderdale testified that asbestos-related
diseases are based on cumulative exposures and that
there is no way to isolate a particular exposure that
caused development of the disease. Id at 315, Tt was
Lauderdale's opinion “that every exposure does con-
tribute to the development of-potential to develop
mesothelioma.” Id, The court noted that the experts
failed to show that “the ‘any exposure’ theory is gen-
etally accepted in the seientific communiiy-that any
exposure fo a product that contains asbestos resulis in
1 statistically significant increase in the risk of devel-
oping mesothelioma.™ Id at 320-21, Consistent with
Flores, the “each and every exposure” theory was
rejected in Sfephens, fd at314-15. 320-21,

In this case, appellses' specific causation expert, Dr.
Hammar, testified that asbestos-related diseases are
doscrelated diseases, meaning that asbestos expo-
sures comprising the eumulative dose, at least to the
point of the first canger cell's development, are all
causative or potentially causative of the disease, He
opined, to a reascmable degree of medical probability,
that *598 each and every exposure to asbestos would
be a significant contributing, or at least a potentially
contributing, factor (o the development of
mesothelioma. Dr. Hammar agreed thai each and
every exposure Timothy had to asbestos was signifi-
cant and a confributing factor in the developinent of
his mesgthelioma. These exposures would include
Timothy's use of or exposure to asbestos during his
employment at Knox Glass, his bystander exposure,
and his honsehold exposure to asbestos fibers Harold
inadvertently brought home on his clothing from
Knox Glass and from his part-time mechanical and
construction work.

Al oral submission, appelices stated that while not
experts ot the specific canse of Timothy's disease,
their other experts at trisl supported Dr, Hammar's
testimony. Appelless' experts at frial on general cau-
sation, Arnold R. Brody, Ph.D., an experimental pa-
thologist with a doctorate in cell biology, and Richard
Lemen, Ph.D., an epidemiologist, espoused the “each
and every exposure” theory. Dr. Brody festified that
each and every asbestos fiber a person inhales is con-
sidered a cause of or a substan{ial contributing factor
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to mesothelioma. Dr. Lemen testified that with each
and every exposure to asbeslos, and each and every
inhalation of ashestos fibers, the fibers add to the
tofal body burden of exposure and contribute to the
development of mescthelioma.

In their effort to demonsirate evidence of substantal-
factor causation, appellees also refer to the testiniony
of Richard Kronenberg, M.D), a wimess called to
testify by Georgia-Facific, Dr. Kroncnberg testified.
that asbestos diseases resalt from a total accumulated
expostre over a lifetime. He stated that each and
every cxposure would be a significant contributing
factor (o an asbestos disease, and that all the expo-
sures throughout Timothy's life working with any sort
of asbestos-conlaining products contributed to the
development of his disease,

The Texas Supreme Court has determined that an
“cach and every exposure™ theory is legally insuffi-
cient to support a finding of causation. Flores, 232
S.W.3d at 773. We agree with Georgia-Pacific's as-
sertion that appellees did not establish substantial-
factor causation to the extent they Improperly based
their showing, of specific causation on their expert's
testimony and the festimony of Dr. Kronenbesg that
each and every exposure to ashestos caused or con-
{ributed to cause Timothy's mesothelioma,

Frequency, Praximity, und Regulorily of Exposure

Appelless contend that Georgia-Pacific misstates the
facts in asserting the appellees' expert relied on the
“each and every exposure” theoiy in suppert of sub-
stantral-factor causation, Instead, appellees assert that
in accordance with the substantial-factor causation
standard, they presented “substantial evidence of
Timothy's ben years of frequent, proximate, and regu-
lar exposure to Georgia-Pacific asbestes joint com-
pound...."

Appellees contend that Timothy “used Georgia-
Pacific asbestos joint compound ‘many times' over
ten years” Appellees assert that “[tlaking into ac-
count the frequency, proximity, and regularity of
Timothy's exposute to Georgia-Pacific's joint com-
pouad,” Dr. Hammar testified that Timothy's expo-
sare to Georgia-Facific asbestos joint compound
would have been sufficient in and of itself to cause
his mesothelioma,
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It was Dr. Hammas's understanding that fTom an early
age with his father, and then as he grew older, Timo-
thy “did a fair amount of work with the drywall
work” and he testified Thmothy was expoged to *59%
asbestos during mixing, sanding, and cleaning up of
drywall materials. Dr. Hammar testified he had te-
viewed Timathy's work history sheets “which chroni-
cled Timmothy's worl history and what he had actually
done during his life.” But he acknowledged that work
history sheets do not tell “the time of exposure. and

the intensity of the exposire the individual had.” Fur- .

ther, he had not revicwed the deposition testimony of
Timotlyy or Harold, althongh he acknowledged that
deposition testimony provides more details of the
nature and amount of exposwre than work history
sheets.

As s detailed above, the record does not contain
“substantial” evidence of Timothy's frequent use of
or exposure fo Georgia-Facific joint compound for
the period 1967 to 1977 and does not establish Timo-
thy's use of the joint compound “many times™ ovet
that period ®® In fact, the evidence regarding Timo-
thy's exposure to asbestos-containing joint compound
and the number of times it occurred during the peried
1967 to 1977 belies an assertion of exposure occur-
ring “many times” and belies the information eon-
tained in Timothy's work history sheets reviewed by
Dr. Hammiar 22

FN8. Appellees further assert that Timothy's
expesure to Georgia-Pacific  asbestos-
containing joint compound “was far greater
than any other asbestos exposure,” This is
apparently based on appellees “guantifying
the ratio of [Timothy's] exposure to Geor
gia-Pacific asbestos joint compound as
compared to his other exposures,” which ac-
cording to appellees was “ten years of Geor-
gia-Pacific asbestos joini compound versus
three months of exposure at Knox-Glass
[sic], six months at Palestine Contractors,
potential household exposure, and sporadic
brake work.” Without endorsing this meth-
odology, we conclude this argument is inap-
posite to the “frequency, proximity, and
regularity” test associated with sybstantial-
factor cansation,

FN9. According to Timothy's work history
sheets, for a period of over thirty years fram
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the early 1970s, Timothy was exposed to as-
bestos fibers from Ceorgia-Pacific joint
compounds through his work with or around
them as a self-employed carpenter with a
workweek of over forty hours, at various
residences with Harold as a cowoerker, and
through household exposure resulting from
Harold's work as a carpenter.

We disagree with appellees' contention: that Geergia-

- Pacific is Incorrect in arguing appellees relied on the

“each and every exposure” theory to support substan-
tial-factor causation. We also disagree with appellees'
contention that, instead, they presented “substantial
evidence of Timothy's ten years of frequent, proxi-
mate, and regular exposure to Georgia-Pacific asbes-
tos joint compound” to establish substantial-factor
causation. See Jackson v, Anchor Packing Co.,, 994
F.2d 1295, 1308 (8h Cir.1993) (although worler
testified he worked with gaskets and packets “many
times™ during years as mechanic, no evidence in re-
cord that he used gaskets many times and cannot tell
whether he used products “for two jobs or two hum-
dred jobs™); Lohrmann, 782 F.2d wt 1163 (ten to fif-
teen occasions of exposure to asbestos-containing
pipe covering lasting between one and eighteen hours
duration insufficient to satisfy frequency-regularity-
proximity test). On this record, there Is insufficient
evidence of Timothy's frequent and regular exposure
to Georgia-Pacific's asbhestos-containing joint com-
pound during the rslevant time period.

Ouantitative Evidence that Fxposure increased Risk
of Developing Mesothelioma

Georgia-Facific also contends that appellees failed to
esiablish substantial-factor causation because there is -
no evidence of the quantitative exposure {dose) of
asbestos fibers from Ceomgia-Pacific asbestos-
containing joint compound to which Timethy®600
was exposed, and because appellees failed to present
evidence of the minimum exposure level leading to
an Increased risk of development of mesothelioma.

As set forth in flores, Stephens, and Sriith, the “each
and every exposure” thecry and the theory that there
is no level of asbestos exposure below which the po-
tential to develop mesothelioma is not present have
been rejected. See Flores, 232 8.W.3d at 769-70,
T73. Smith v. Kelly-Moore Paimt Co, 307 5.W.3d
829, 837 n. 9, 839 {Tex App.-Fort Werth, 2010, no
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pet); Stephens, 239 5.W.3d at 311, 314-15, In order .

to prove substantial factor eausation, a plaintiff must
not only show frequency, regularity, and proximity of
exposure to the product, the plaintiff most also show
reasonable guantitative evidence that the exposure
increased the risk of developing the asbestos-related
injury. Flores, 232 S.W.3d at 769-72; Smith, 307
8.W.3d at 833: Stepheps, 239 S.W.3d at 312, “De-
cause most chemically induced adverse health effects
clearly demonsirate ‘thresholds,’ there must be rea-
sonable cvidence that the exposure was of sufficient
magnitude to exceed the threshold before a likelihood
of “causation’ ¢can be inferred.” Flores, 232 8.'W.3d at
773 (quoting David L. Eaton, Sciemtific Judgmemnt
and Toxic Torts-4 Primer in Toxicology for Judges
and Lawyers,_ 12 J.L. & POL'Y 5, 39 (2003)).

Flores mandates that a showing of substantial-factor
caysation include quantitative evidence that Timo-
thy's exposure to asbestos increased his risk of devel-
oping an asbestos-related imjury. See Flores, 232
5.W.3d at 772, Thus, the evidence had to not enly
show Timothy's exposure to Georgia-Pacific asbes-
tos-containing preduct on a frequent and regular ba-
gis, but also that the exposure was In sufficient
amounts to increase his risk of developing
mescthelioma. fd at 769-70.

Appellees contend their specific causation expert, Dr,
Hammar, “abalyzed the mathematical threshold of
asbestos exposure leading to a nultiple increased risk
of mesothelioma, and testified that Timethy's ten year
exposure to Georgia-Pacific asbestos joint compound
would have been enough in and of jtself to cause his
mesothelioma.” They state Dr. Hammar considered
the threshold for increased risk of developing
mesothelioma to be 0.1 fiber cc, 2 and considered
the frequency, regularity, and fiber concentration. of
Timothy's ten years of exposure to Georgia-Pacific
asbestos-containing joint compound, and testified,
within a reasonable degree of medical certainty, that
these exposures were sufficient, in and of themselves,
to have caused Timothy's mesothelioma.

FN10. “Ashestos exposure is generally
measured in fibers per cubic centimeter (fi-
bers/ec) on an eight hour weighted average.
This is calculated by taking the amount of
time an individual is exposed to asbestos
and mathematjcally calenlating a time
weighted average over an eight hour day...,
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In al] urban environments, there is a level of
ashestos in the ambient 2ir, This level, often
called the background level, varies from jo-
cation to location and ranges from 000001

to Ol fiber/fee” Bardel, 316 FSupp2d at
607.

Dr, Harnmar testified he does not know of any safe
level of exposure to asbestos under which disease

- does not oeeur, He opined that exposure to friable

FYLL ashestos fibers above background levels bad the -
potential to contribute to the developmeni of Timo-
thy's mesothelioma. Tt is his opicion that every expo-
sure above .1 fiber cc contributes to the development
of mesotheljorna. He stated that information pub-
lished in the Federal Register shows that at .1 fiber
cc, statistically there are seven cases of mesothelicma
per year.

FN11. “ “Friable' refers to breathable asbes-
t05.” See Flores, 232 8.W.3dat 767 n. 6.

*601 These dosage opmions are consistent with D,
Hammar's opinions in Sfepkens. There he “opined
that the level of exposure i tdkes to cause
mesothelioma *could be any level above what is con-
sidered to be background, which, from my definition,
would bhe anything greater than .1 fiber ¢¢ years.” In
surn, he stated: ‘I'm going to express an opinion that
each and every exposure that an individual has in a
bystander occupational seiting canses  their
mesothelioma.' ™ Stephens, 219 S.W.3d at 315. He
stated “that mmescthelioma is & dose-responsive dis-
casd, and that a threshold exists “above which vou
may be at risk, below which you may not be at risk’
for developing the disease.” Id,

In Stephens, there was no quantitative evidence of the
plaintiffs exposure to Georgia-Pacific ashestos-
containing joint compound, the product also at issue
there, Id at 321, Although the literatnre and scientific
studies the experts relied upon supported a reasonable
inference that exposure to clhrysotile asbestos can
inerease a worker's risk of developing mesothelioma
none of those studies undertook the task of linking .
the minimum exposure level (or dosage) of joint
compound with a statistically significant increased
risk of developing of the disease. Jd Thus, the court
held that the opinions offered by the plaintiffs' ex-
peris, including Dr. Hammar, lacked the factual and
scicntific foundation reguired by [Fjores and were

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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- legally insufficient proof of substantial-factor causa-

tion necessary to support the jury's verdict. Stephens,
239 5. W.3d at 321,

According to John Maddox, M., the plaintiffs' ex-
pert regarding specific causation in Swmith, “[blecause
asbestos dust i3 sp stromgly associated with
inesothelioma, proof of sipnificant exposure to asbes-
tos dust is proof of specific causation.” Smirk, 307
S5.W.3d at 837. “Dir. Maddox opined that it is gener-
ally aceepted in the scientific communily that there is
no miniimum level of exposure to asbestos ‘above
background levels' below which adverse effects do
not occur.” Jd, After discussing the scientific litera-
ture relied upon by Dr. Maddox, the cowt held that
the plaintiffs' evidence “vitimately suffers the same
defect as the plaintiff's in Stephens ™ and that under
Fiores, Dr. Maddox's opinion is insufficient as to
specific causation. Id. at 839,

Here, appellees endeavor to rely on material practice
simulation studies petformed by their general causa-
tion expert, William Longo, Ph.D., a material scien-
tist. Dr. Longo's simulation studies were intended to
determine the amounts of asbestos fibers released
during mixing, sanding, and sweeping Georgia-
Pacifie's (or its predecessor Bestwall's) asbestos-
containing joint compound in. a controlied environ-
ment, However, Dr. Longo admitted his studies eould
not establish an exposure level or dose for Timethy,
particularly because of the many variables in the cir-
cumstances of a given work activity and location of
the activity. Thus, Dr. Longo's testimony regarding
the results of his material practice simulation studies
do not quantify Timothy's exposure to asbestos fibers
from Georgia-Pacific asbestos-containing joint com-
pound,

On this record, appellees' evidence s insufficient to
provide quantitative evidence of Timothy's exposure
to asbestos fibers from Georgia-Pacific’s asbestos-
containing joint compound or to establish Timothy's
exposure was in amoypts sufficient to ipcrease his
risk of develaping mesotheliowa. Therefore, appel-
lees’ evidence is legally insufficient to establish sub-
stantial-factor causation mandated by Flores,

For the reasons discussed above, appellees' claims of
negligence and product liability require proof of sub-
stantial-factor causation. See Flores, 232 8. W.3d at
774. *602 We conclude that the evidence presented at
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trial is legally insufficient proof of substantial-factor
causation necessary to support the jury’s neplipence
and sirici ability marketing defect verdicts apainst
Georgia-Pacific. We sustain Georgia-Pacific's first
Issue,

APPELLANT'S SECOND AND THIRD ISSUES

In its second issue, Georgia-Pacific asseris that there
was 10 clear and convineing evidence o support the
jury's finding of Georgia-Pacific’s gross negligence.
Our dispesition of Georgia-Pacific's first issue neces-
sarily disposes of appellees’ gross nepligence claim
against Georgia-Pacific. See Tramsp. Ins. Co. v,
Moyiel, 879 8. W.2d 10, 23 (Tex.1934).

Georgia-Pacific contends in its third issue that the
trial court exred in denying its motion for mistrdal and
in vacating the order pranting a new tial, watranting
a remand of this case to the trial court. Our disposi-
tion of Georgia-Pacific’s ficst issue makes it unneces-
sary to address Georgia-Pacific's third issne. See
Tex.R.App. F. 47.1.

CONCLUSION

There is legally insufficient evidence of causation to
support the verdict against Georgia-Pacific, We re-
verse the trizl court's judement and render judgment
that appellees take nothing on their claims against
Georgia-Pacific.

Tex.App--Dallas,2010,
Georgia-Pacific Corp. v. Bostic
320 5,.W.3d 588

END OF DOCUMENT
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Cuurt of Appeals CLEER PERn g
FHifthy Aistrict of Texay at Dallas

JUDGMENT
GEORGIA-PACIFIC CORPORATION, Appeal from the County Court at Law No. |
Appellant of Dallas County, Texas. (Tr.Ct.No. cc-03-
_ 01977-A).
E No. 05-08-01390-CV V. Opinion delivered by Justice Fillmore,
Justices Bridges and FiizGerald
SUSAN ELAINE BOSTIC, participating.

INDIVIDUALLY AWND AS PERSONAL
REPRESENTATIVE OF THE HEIRS AND
ESTATE OF TIMOTHY SHAWN
BOSTIC, DECEASED; HELEN
DONNAHOE; AND KYLE ANTHONY
BOSTIC, Appellees

[n accordance with this Court’s_opinion of this date, the judgment of the irial court is
REVERSED, and judgment is RENDERED thar appellees Susan Elaine Bostic, Individually and
as Personal Repregentative ofthe Estate of Timothy Shawn Boslic, Deceased, Helen Donnahoe, and
Kyle Anthony Boslic take nothing on their claims against appellani Georgia-Pacific Corporation.
It is ORDERED that appellant Georgia-Pacific Corporation recover its costs of this appeal from
appellecs Susan Elaing Bostic, Individually and as Personal Representative of the Estate of Timothy
Shawn Bostic, Deceaged, Helen Ponnahoe, and Kyle Anthony Bostic.

Judgment entered August 26, 2010,

'ﬂ‘M“

ROBERT M. FILLMORE
JUSTICE




REVERSE and RENDER and Opinion Filed August 26, 2010

In The
Court of Appesls
Fitth District of Texas at Dallas

No. 05-08-01390-CV

GEORGIA-PACIFIC CORPORATION, Appellant
V.

SUSAN ELAINE BOSTIC, INDLVIDUALLY AND
AS PERSONAL REPRESENTATIVE OF THE HEIRS AND ESTATE OF
TIMOTHY SHAWN BOSTIC, DECEASED; HELEN DONNAHORE;
AND KYLE ANTHONY BOSTIC, Appellees

On Appeal from the County Couri at Law No. 1
Dalias County, Texas
‘Frial Court Canse No. ec-03-01977-A

OPINION

Before Fustices Bridges, FitzGerald, and Fillmore
Opinion By Justice F1llmore

Appellant Georgia-Pacific Corporation appeals the final judgment of the trial court in fayor
of appellees Susun Elaine Bostic, [ndividually and as Personal Representalive of the Heirs and

Eslate of Timothy Shawn Bostic, Deceased, Helen Donnahoe, and Kyle Anthony Boestic. In three

issues, Georgia-Pacific contends (1) there is legally insufficient evidence thal Georgia-Pacific’s joint
compound caused Timothy Bostic’s mesothelioma, (2) there is no evidence to support the jury's
finding of gross negligence against Georgia-Pacific, und (3) the trial court abused its discretion by

denying Georgia-Pacific’s motion for rmistrial and by vacaiing the order granting Georgia-Pacifie



anew trial

Concluding there is legally insufficient evidence ufrcausat:ion, we reverse the trial court’s
Jjudgment and render judgment that appellees take nothing on their claims against Georgia-Pacific.

PROCEDURAL BACKGROUND

In February 2003, Timothy Bostic’s wife, son, father, and mother hrought wrongfil death
claims and a survival action againsi Georgia-Pacific and numercus other entities alleging Timothy’s
death was caused by exposure fo asbestos, At the time of trial, Georgia-Pacific was the sole
remaining defendant, the other named defendants having settled or been dismissed. Appellees
alleged Georgia-I’acific was negligent, strictly liable for a product marketing defect, and grossty
negligent.

In 2008, Judge Sally Montgomery presided over the trial of this lawsnii In Dallas County
Court at Law No. 3. After the jury verdict awarding appellees actual and punitive damages, udge
Montgomery ordered appellees to either elect a new tnal on a]l- issnes or agree to remit a
misailocated award of future lost wages and the award of punitive damages. Appellees elected a
new trial. The lawsuil was tried for the second time before 2 jury in 2006.) The jury retumed a
verdict in Favor of appelless, finding Georgia-Pacific seventy-five percent liable and Knox Glass,
Inc., a non-party former employer of Timothy, twenty-five percent liable for Timothy's death. The
Jucy awarded $7,554,907 1n compensatory damages and $6,038,910 in punitive damages,

Georgia-Pacific filed a motion to recuse Judge Montgomery. Judge M. Kent Sims granted
the motion fo recuse, and the lawsuit was transferred to Tudge Russell I Roden, Dallas County

Court at Law No. 1. In Decarnber 2006, the trial count granted Georpia-Pacific’s motion for misirial

and ordered a new irial,

I1arold Dostic. Uimuthy s father, died while the case was heing relried.

I



In January 2007, Judge [3’Metria Benson becane the presiding jud g,cn['lja] las County ¢ ‘ourt
ol Law No. |, Tu February 2008, appetlecs Mled o motion 1o vacate Judge Roden’s oxder granting
a 1tew trind and Jor entry of jued g‘me.m. In July 2008, Judge Benson granled appellees’ metion o
vacate Lhe order for new trial und signed a judgment based on the jury’s June 2006 verdict. In
Qctober 2008, Judge Benson si ghed the amended final judgment awarding appeliees $6,784.135.32
in compensatory damages and $4,831,128.00 in punitive damages. Georgia-Pacific appealed.

LEGAL SUFFICIENCY OF THE EVIDENCE

[n its first issue, Georgia-Pacific asseds theve is legally insufficient evidence that Georgis-
Pacific ashestos-containing joint compound? caused Timothy's mesothelioma, a form of cancer
usually linked lo asbestos exposure. Georgia-Pacific asserts there is no evidence Timothy was
exposed to Georgla-Pacific asbestos-coutaining joint compound, and even ifthere was evidence of
exposure, there is no evidence of dose. Furlher, Georma-Pacific asserts that even if there was
evidence ofexposure and dose, the record conlains no epidemiological studies showiné__l;hal peisons
similar to Timothy with exposure to asbestos-containing joint compound had an increased risk of
developing mesothelioma. Georgia-Pacific also asserts that appellees’ experts’ theory that “each
and every exposure” to asbesios eaused Timothy’s mesothelioma was rejected by the Texas Supreme

Court in Borg-Warner Corp. v. Flores, 232 8.W.3d 765 (Tex. 2007).* Georgia-Pacific asserts that

for cach of these reasons, appellees’ negligence and defective marketing ¢laims against Georgja-

Laint compemd | somefimes ealled “drywall mud,” is vsed 1o carncet and ameolh Lhe sens ol adfoining pieces of doywall, also called
sheetrock, and W wover rail heads on sheets if deywall. Jvint cempuund is spread in a lhin cval aod then smoolhed. Aller il fries. uneven areas are
further smuothed by sanding. This prcess is somelimes carried vul multiple times in further relinfog the surface.

Prior 1o tu: 2004 Timl judement i (hig ease, the Texas Supreme Court issued ils Fleres opirtan on loxic lork law Tn ashesios cases,
wrcluding specific eamation. Like the mstant appeal, i Geersio-Pacific Corp. ¥ Stephens, 239 5.W.3d 304 (Tex, App. LInustan [ 151 1Disl) 2007,
pet. denied). issued aller Flores, the ushestos trial socurred hefore the Flores decision, bul the apnelale court was bownd by Flores. Stephens, 209
5 W 3dal 321 see afso Smith w Kallp-Moore Poiat Co., 307 5. W M 829, 834 (Ted. App. Fori Worth 2610, no pet.} (appellaic cour bound by F2pres
a3 suprome court precedentk Eubbeck Criye v, fraroped’s Labbock Bail Bomds, 30 S.W.30 SR, 585 (Tex. 2007} Lunce supreme cuurt anneuotes
propusivgn of law. thit proposition is hinding precedeat and may not e modilied o abrugaled by counl of appmis).
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[Faeilic [ail as o matter of [aw.

When, ug bure, an uppellant aitacks the legal sulTiciency of an adverse [nding on an issue
on which it did nol have the burden of proof, il must demeonsleale hal no evidence supports Lhe
finding, roefierv. Croucher, 660 8. W 2d 55,58 (Tox. 1983). “The final test for fegal sufficiency
must always be whether the evidence at irial would cnable reasonable and fair-minded peopls to
reach (he verdict under review.™ Def Lugo Paviners, Inc. v Smith, 307 S, W .3d 762, 770 (Tex. 20L0)
{quoting City of Keller v. Wilson, 168 8.W.2d 802, 427 (Tex. 2005)). We review the evidence in
the light most [avorable to the verdict, crediting tavorable evidence if reasonable jurors coutd and
disregarding conlrary evidence unless reasonable jurors could not. Del Lago Partners, 307 8.W.3d
at 770.

Asbestos Exposure

In 2002, Timothy was disgnosed with mesothelioma at the age of forty. He died in 2003.
Appellees claim Timothy’s mesothelioma was caused by his exposure to asbeslos-containing joint
compound manu factured by Georgia-Pacific. Georgia-Pacific acknowledged there is some evidence
that Timothy used or was present during the use of joint compound betwesn 1967 and 1977, hut
contends there Is o evidence of exposure io Georgia-Pacific asbestos-containing joint cempound.
See Gaulding v. Celotex Corp., 772 8.W.24 646, 68 (Tex. 1989} {(fundamental principle of products
Liability {aw is plaintiff must prove ﬂefendant supplied product which caused injury).

Georgia-Pacific mamifactured and sold joint compound products that included chrysotile

ashestos’ fibers from the time. it acquired Bestwall Gypsum Company in 19635 until 1977, when

. Chrysenle = e most abundanl {ype of isbestes Rberand is aszepenline fiher consisting of ~pliable curly [brils which resemble sevol led
whes™ Flonee, 211 5.0 M a 766 nd (oibng Lee S, Stopel, Nele, As e A xGesios Crembles: A Look o New Evddentiory Dines fa Asbestos Relater
Propecn: Daiege £ idetion, 20 1orsira L. REV. 1139, LI901902)); Nusith . 307 5 Wldat 832 n3. [he venaining commereiy] types of asbestos
IMsere are amplubules, which include amosits and crocidolite. Swith, W S.W 3 at 432,837 Borjel v John Creoe. fre . 316 T Supp.2dand, 06
NI, Ohho 200 ), andf e 20 P AR (L Cie 2005



Georpin-Paci ﬁc ceitsechmarketing asbeslos-conlutningjoinl cumpound. Those ficorgia—Puci ficjoim
compounds were olfered in a dey mix frmuela and a pre-mixed formula,’ The parlies do not dispuie
that any exposure of Timolhy to'a Georgia-Pacific ashestos-conlaining joint compound would have
occurred between 1967 and 1977. Evidence regarding Timothy’s work with or around Georgiz-
Pacific ashesios-conlaining joint compound in this ten-year period came from Timothy’s and Harald
Bestic’s deposilion lestimony read and played by videotape al trial and Tunothy’s work history
sheets,

Timolhy testified he had been around drywall work his entire life, and he recalled that before
the age often, hoobserved his father performing drywall work. He stated he inixed and sanded joint
compotnd from the age of five, He testified he recalled at a young age helping his father “mud the
holes” with joint compowid. While he did not provide any more specilics of drywall work he
pexrformed with his father before 1977, he believed he used and was exposed to Georgila-Pacific joinl
compound before he graduated from bigh school in 1980, Timothy’s work history sheeis also
indicate he worked with and around ether brands of asbesios-contaiming joint compounds.

Timolhy's werk history sheets also assert exposure to asbesios fibers from Georgia-Pacific
joint compournd asa result of honseheld exposure 1o Harold™s clathing. This aileged exposure would
have ocewred prior to his parents” diverce in 1972, when he was ten years 01d, and thereafter when
be stayed with his father on weekends, holidays, and at times in the summer.

Harold testified he used Georgia-Pacific joint compound ninety-eight percent of the time that
he did drywall work, He testified he tried one or Lwﬁ other brands of joint compound, but he always
returned to Georgia-Pacific’s product. With one exception listed below, Harold said he could not

positively associate Georgia-Pacific’s product with any specific drywall job, He stated he knew he

Fagst anineng ashestoa lihers could be released by sanding ur <weeping wther frmala and by mizing e dry Tmnola

L



had used Georeta-Pacilic’s product on seversl jobs, but he coutd nol recall uxﬁcrly where, Harold

testi ficd 1hat Timothy began to accompany him on remodeling jobs in 1967 when Timothy was the

ape of five. Timothy helped mix joint compound, applied and sanded jeint compound to the height

Timothy could reach, and breathed i the dust (rom sanded joint compound.

According Lo his testimony, Hareld worked part-time on only onc remodeling or canstroction
job al a ime for » family member or [riend. Each project took a lengthy period of time to complete.
Although he testified there was no doubt in lis mind that he and Timothy used Georgia-Pacific joint
compotind “many, many himes” between 1967 and 1977, he identified and described work performéd
on eight remodeling projects for (he relevant period. Harold identified only one specific ptoject
where Georgiu-Pacific joint compound was used, and he could not recall whether Timothy
performed drywall work or was present during drywall work on that project. Only three projecis
were idenlified in which Hasold and Timolhy may have performed drywall work together or
Timothy may have been present when Harold performed drywall work. Fellowing is a summeary
chronology of tha remodeling or construction jobs Harold recalled for this relevant period:

. I the house he lived in with his wite and Tiwothy, Harold performed drywall work while
renmodeling a utility room. Timothy was four or five years of age at the time and may have
played in the joint compound “mud” or sanded drywall to the height he could reach.

J During fhe course of a three-month project, Harold built a ten foot by ten foot bathroom and
dressing rootn in his brother’s house. Harold performed drywall wark as part of the project.
He could not recall the brand ofjoint compound he vtilized. Timothy performed sewer work
on this project. Timothy was six or seven years of ape.

. Harold remodeled the interior of his sister’s service station. The project lasted a year in
1968 or 1970. Harold performed drywall work on an efght foot by seven foot room and the

ceiling of the room. Timethy was between the ages of six and eight.

. Harold buill living quarters in a frisnd’s garage and car dealership. This year-long project
included deywall work. He has no memory of Timothy working with drywall on this project.

. In connection with the construction of the interior of a friend’s prefabricated home, Harold
performed drywall work. The construction project took a year to complete. Hareld recalled



uhilizing Georgia-Pacilic joiat compmund. but he did not recall whether Timothy perfornied
drywall work or whether Timothy was prasent when Harold performed drywall work.
Timothy dug the septic lank o this projecl. Timothy was between the agos of ten and
twelve,

. In (inishing a yoom in his sister’s newer home, Harold could not recall wilizing drywall,
Timoihy was eleven or twelve years of age,

. During a year-long construction project, Harold performed drywall wark in his sister®s five
hundred square foot older home.

. I building partitions in his mother’s home, Harold recalled that he may have palched some
cracks, but he did not perform drywall work and he could not recall using joint compournd.
Timolhy was thirteen or fomrteen years of age.

Evidence at trial substantiated Timothy was exposed to ashestos other than through use of
ar presence doring the use of Georgia-Pacific ashestos-containing joint compound. In addition to
Georgia-Pacific juint compound, the evidence established and appellees acknowledge that Timothy
was exposed Lo numerous asbestos products and asbestos-containing produels, both cccupationally
and through household and bystander exposure.

Timolhy was exposed to ashbestos ublized at Knox Glass. Harold was employed as a welder
at Knox Glass from around 1960 until the plant closed in 1984. Ashestos and asbestos-containing
products were used throughout the glasa confainer factory, particularly to insulate against heat.
Harold was exposed fo asbestos fibers, which were inadvertently brougzht home on his clothing,
thereby exposing Timothy. These houschold exposures to asbestos oceurred consistently from
Timothy's birth until his parents were divorced when he was ten years old, fiom Lime spent with
Hareld on weekends, holidays, and in the summers between the ages of ien and fifieen, and fom the

ages of fifteen to eighteen when Timothy lived with Harold.



Timathy was further cxposed to ashestos utifized at Knox Glass in carneetion with his
jutitonial and mechanical work at Knox Glass in the summer months of 1950 (fwough 1982.° He
worked in hoth [he hot end of the plant, where glass boltles were manulactured and where asbestos
was mere likely ptevalent, and in the ¢old end of the plant.’ The evidence indicated that asbestos
ot asheslos-containing itemns in the work environment at Knox Glass included refractory cements,
fireproofing, asbestos cloth, pumps, packing (braided rope made from asbestos), valves, furnaees,
blow heads, gaskets, and firebrick mortar. Timothy’s work responsibilities included culting raw
asbestos cloth, sweeping up agbestos containing dust, cleaning up after ashestos pipe coverings were
repaired, removing Raking asbestos from machines and replacing it with asbestos he cut, and
wearing ashestos gloves or mittens,

Timothy also had occupational exposure to ashestos durng 1977 and 1978, when he worked
for approximately six months as & welder’s assistant for Palesting Contractors. There he was
exposed o asbestos while removing gaskets and asbestos pipe insulation three to four times cach
week,

Timothy was also exposed to asbestos fibers as a result of mechanical work Harold
petformed on automobiles, incloding brake work. Timothy was exposed in the household to
asbeslos fibers on Harold’s clething and as a bystander and assistant to his father with respecl to the
al.;tﬂmotive repairs. In addition, when he was older, Timothy performed mechanical work on
vehicles resuliing in exposure to a number of asbestos-containing products, includ mg clutches, brake

pads and linings, friction products, and gaskets. He testified that he performed approximately four

1n 1 98Y, Timothy and Harcold underwent lesting la dotermine whethes they had conlmeledan ashestas-relaled disease as a resull uf working
al Knox (Glass. A bronchial alvealar Iavage {BA LY was performed on each of Lhem 1o delerming whit [ype ol iber exposures had opcurced. Twoe
chrysolile mnd Lwvo anosile ashesios fibers were found i Immothy™s BAL. There were addivienzl (Ters that were nin isbeslos thal could net be
Identibied. Three smosile asbeslos Fbers were found in Tarohd Bostic™s BAL.

a

Timuthy lestificd he worked summer months =0 Ko Gikass in 1980, 1981 imd 1982, Appellees seck to narmow e ime period ol exposin:
Lo ushestus anvd ashestos-soulaming products 1o three inonths by asseibing that 1o be the comuEative sl of” e Thoelhy warked in the hocend
of the plunt,
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brake jobs a year and fewer than ten clatch jobs in his fifetime. Timothy identified a number ol
manulaciurers o asbestos-containing products he wis cxposed W inconneetion with the mechanical
work he performed.

Alter his graduation from high school, Timothy began remosleling homes on his own.
According lo the evidence, he was exposed to a number of asbestos-contaning products i his
remadeling work, ineluding roofing shingles, {loor tiies, and ceiling tiles. Timothy identified several
manufacturcrs and marketers ol asbestos-coniaining producls he utilized in addition to Georiga-
Pacific joinl compounds. It is nol disputed that Timothy used Georgia-Pacific products alter his
gradual'ion from high scheol in 1980. However, these uses occurred afier Georgia-Pacific joint
compeunds no longer contained asbesios.

Albeit {imiled, [he record contains evidence through the lay festimony of Timothy and
Harold, and Timothy's work history sheels, of Timothy’s use or pregence during the use of Georgia-
Pacific’s nshestos-containing joinl compound. On this record, we disagree with Georgia-Pacific’s
argument thal there is no evidence Timothy was exposed fo Georgia-Pacific ashestos-containing
joinl compound.

. Substantial-Facter Causation

Georgia-Pacific next contends there is Jegally insuflicient evidence of cansation, an essential
element ol appellees’ negligence and strict liability defective marketing claims, Ina loxictort case,
the plaintiff must show both general and speciBic causation. See Merrell Dow Pharm., Inc. v
Havner, 953 5.W.2d 706, 71415, 720 (Tex. 1997). “General causation is whether a substance is’
capable of causing a particular injury orcondition in Lhe general population, while specific causation
is whether a substance caused a particularindividual’s injury"” Heaveer, 953 S°W .2d at 7T14: see also

Georgia-Pacific Corp, v. Stephens, 239 5.W_3d 304, 308—0% (Tex. App. -Houston [1st Dist.] 2007,



pet.denied). For purposes of this appeal, Georgla-Pacific 1s not challenging the legal sufficiency
of lhe evidence of peneral causation that inbalation of chrysolile asbestos fibers can cause
mesothelioma.  Inslead, Georgie-Pacific challenges the logal suflicicncy of the evidence as to
specilic causation, thai is whether Georgia- Pacilic asbestos-containing joint compound was, in fact,
a canss of Timothy’s mesothelioma.
Causalion

Georgta-Pacific contends Lhat appellees fiiled to introduce evidence sufticient to satisfy the -
“substantial fctor™ standard of causafion set forth in Flores, because appellees prodoced -no
evidence of cause-in-fact. In the context of an ashestos case, the Texas Supreme Court explained
that “asbestos i the defendant’s product [must be] a substantial Faclor in bringing about the
plainiiff's iguries.” Flores, 232 S.W.3d at 770. The Flores court agreed that the “frequency,
regularity, and proximtby” test for cxposure ta ashestos set out in Lohrmann v. Piitshurgh Corning
Corp., T82E 2d 1156 (4th Cir.lQSG), is appropriate, Flores, 232 3.W.3d at 769: see also Lokrmann,
762 F.2d at 116263 (to support reasonable inference of substantial causation from circumstantial
evidence, there must be svidence of exposure to specific product on regular basis over extended
period of ime in proximity to where plaintiffactually worked). The supreme court stated, however,
(hat the terms “frequency,” “regularity,” and “proximity” do nol “capture the emphasis [Texas})
jurisprudence has placed on causation as an gssontial predicate to liability,” and agresd with
Lohrmann’s analysis that the asbestos exposute must be a snbstantial factor in causing the asbestos-
related disease, Flores, 232 3.W.3d at 769; see also Lohrmuann, 782 F2d at 1162.

Causation is an essential clement of appellees’ claims for neglipence and product marketing
defect. Proximate cause is an element of & negligence claim, while producing cause is an clement

of a strict liability claim. Gen. Moiors Corp. v. Soenz, 873 §.W.2d 353, 357 (Tex. 1993). “Both



producing and proximaie ciuse conlain the cause-in-lict clemen, whicﬁ requires that the
defemdant s aet be o *substantial etor i bringing about e iujiry and without which (he harm
waould not have seewrred, ™ Aetro Ailied tns. Agency, T v Lin, 304 5.W.3d 830, 835 (Tex. 20090
{quoting Noe v. Bops Clubs of Greater Dallus, fne., Y07 S.W.2d 472, 481 {Tex, [Y85)); see also
Flores, 232 SW.3d at 770 (quoting RESTATEMENT (SECOND) OF TORTS § 431 cmt. a {1965))
(“substantial” used to denote the fact that the defendant’s conduct has such an effect in producing
harm as to lx;nd reasonable nien 1o regard it a8 a cause); Prudential Ins. Co. of Am. v Jefferson
Assocy., Lid, 8960 5.W.2d 156, 16| {Tex. 1995); Patinc v. Complerte Tirg, Inc., 158 5, W.3d 655, 661
(Tex. App. -Dallas 2005, pet. denied).

Appellees assert that Flores does not require “buf-for” causation in proving specilic
causation and that Flores requires only that appellees prove Timothy's exposure to Georgia-Pacific
asbestos-containing, joint compound was a “substantial factor™ in contributing to his risk of
mesothelioma. We disagres. The Texas Suprems Court “fhas] recognized that *[c]ommon 1o both
proximate and producing cause is causation in fact, including the requiremnent that the defendant’s
conduct or product be a substantial factor in bringing about the plaintiffs injures.”” Flores, 232
S.W.3d al 770 {quoting Union Pump Co. v. Allbritton, 858 B W 24 773, 775 (Tex. 1995)); see also
Ford Motor Co. v. Ledesma, 242 S.W . 3d 32, 46 (Tex. 2007}.

Thus, to establish substantial-factor causation, a plaintiff must prove that the defendant’s
conduct was a cauge-in-fact of the harm, See Flores, 232 8.W.3d al 770, “In asbesltos cases, lhen,
we must determine whether the asbestos in the defendant’s product was a substantial factor in
bringing about the plainti (I"s injuries™ and without which the injuries would not have occurred. /d.;

see also Stephens, 239 S.W.3d a1 308-09,
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Appellees ackoowlelged in heir hrief and al oral submission lhat theiwr ony expert who
spined on speeilic eansation ol Timathy's mcsothelioma was palhologist Samuel Hammar, M. 1.
owever, Dr. Flammar testified he could not opine that Timothy would not have developed
nicsothelioma absent exposure o Georgia-Pacific agbestos-containing joinl compound. Because
a plaintiff must prove that lhe defendant’s conduct was a cause-in-fact of the harm, appellees’
evidence is insufTicient to satisfy (he required substantial- factor causalion element for maintaining
this negligence and preduct lability suit. See Flores, 232 S.W.3d a1 770.

"Each and Every Exposure” Theory of Causation

(Georgia-Pacific argues that appellees further filed ta establish substantial-factor causation
because they imaproperly based their showing of cansation on the opinion of their only specific
causation experl (hat each and cvery exposure to asbestos caused or contributed to cause Timothy’s
mesothelioma. Georgia-Pacific contends the law set forth in Flores and Stephens rejects the lheory
that cach and every expostre (o ashestos coniributes to the development of mesothelioma. See
Florex, 232 S W.3d at 773; Stephens, 2395.W.3d at 311, 31415, 321 {in Flores, Texas Supreme
Court rejected “any cxposure” tesl for specific eausation and adopted substantial-factor causation
standard), Thervefore, Georgia-Pacific asserts there is no evidence of the essenlial element of
causation to support appellees’ negligence or defective marketing claims against Georgia-Pacific.

Quoting from the underlying court of appeals decision, the Flores court expressly rejecied
the “each and every exposure” theory of liability:

_ | Plaintiff's expert] acknowledged that ashestos is “plentiful” in the ambient air and

that “eyeryone” is exposed to it, 1fa single fiber could cause asbestosis, however,

“gveryone would be susceptible. No one suggests this is the case. . .. Inanalyzing

the legal sufficiency of Flores's negligence claim, then, the court of appeals erred in

holding that “[i]n the context of asbestos-related clains, if Lhere is sufficient

cvidence that the defendand supplied quy of the ashestos ko which a plaineift was
cxposed, then the plainliff has met the hurden of proof™



Flores, 232 5. W.3d ul 773 (emphasis inoriginal). Instead, as discussed previously in this opinian.
the Texas Supreme Courl requires the plainlitl to prove “that (he defendant’s product was &
substantiat fuclor in cavsing Uie alleged harm.”™ /d.

[n Stephens, Dr. Hammar, appslless’ specific causalion exper. here, "express[ed] an opinion
that each and cvery exposure that an individual has in a bystander occupational setting causes their
mesothelioma.™ Stephens,239 S.W.3d at315. Dr. Hamumar testified that any exposure the deceased
commercial painter had Lhroughout the time he worked was causative of his mesathelioma. fe. wt
320. The plaintiffs in Step/rens also relied on the testimony of Jerry Lauderdale, an indusirial
hygienist. fd. at 314. Lauderdale testificd that asbestos-related diseases are based on comulative
exposures and that there is no way to isolate a parlicular exposuré lhat caused development of the
disease. [fd. af 315, Tt was Lauderdale’s opinion “that every exposure does confribule to the -
development of—potential o develop mesothelioma.” fd. The court noted that the experts failed
to shovw that “the ‘any exposure’ theory is generally accepted in the scientific commumity—that any
exposure to a produst that containg asbestos results in a statistieally significant increase in the risk
of developing mesothelioma.” fd, at 320-21. Consistent with Flores, the “each and every exposure™
theory was rejected {n Stephens. Id. at 314-15, 320-21.

Inthis case, appellees’ specific'cansation expert, Dr. Hammar, lestified thal asbestos-related
diseases are dose-related diseases, meaning that asbeslos sxposures compriging the cumulative dose,
at least to the point of the first cancer cell’s development, are all causative or potentially causative
of ihe disease, He opined, to a reasonable degree of medical probability, that each and every
exposure io asbestos would be a sigoilicant contributing, or at least a potentially coniributing, factor
to the development of mesothelhoma. Dr. Hammar agreed that each and every exposure Timothy

had to asbestos was significant and a contributing factor in the development of his mesolhelioma.



‘These exposurcs would include Timothy’s vse of or exposure W ashestos during his employment
al Knox Glags, Mg hyslander exposure, amd his houschold exposute to ushestos fibers tarald
inadvertently brosghi horre on higec lothing from Knox Glass and from his part-time mechamcal andg
construclion work.

Aloral submission, appellees stated \hat while n'ol experls on the specific causauf’l‘imnthyig
disease, their other experts al Lrial supported Dr. Hamtnar's leslimony. Appelless’ cxperts al trial
on general causation, Arnofd R. Brody, Ph.D., an experimental pathologist with a doctorate in cell
bielogy, and Richard Lemen, Ph.D., an epidemiologist, espoused the “each and every exposure”
theory. Dr. Brady testified that exch and every asbestos fiber a person inhales is considered a cause
oforasubslantial contributing Factor to megoihelioma. Dr Lemen testified that with each and every
exposure 1o asbestos, and cach and every inhalation of asbestos fibers, the fibers add to the folal
body burden of exposure and contribute to the development of mesethelioma.

In their effort to demenstrate evidence of substantial-factor cansation, appellees also refer
to the testimony of Richard Krenenbetrg, MLID., a wilness called to testify by Georgia-Pacific. Dr.
Kronenberg testificd that asbestos diseases result from a toial accumulated exposure over a lifeline,
He stated that each and every exposure would be a significant contributing factor to an ashestos
diseass, and that all the exposures throughout Timethy's life working with any sort of asbesios-
confaining products contrtbuted to the development ofhis disease.

The Texas Supreme Court has determined that an “each and every exposure™ theory is
legally insufficient io support a finding of causation. Flores, 232 S.W.3d at 773, We agree with
Georgia-Pacific’s assertion Lhat appelless did not eslablish substantial-factor causation to the extent
they improperly based their showing of specific causation on their expert’s testimony and the

testimony of Dr, Kronenberg that each and every exposure to asbeslos caused or contributed (o cause



Tunothy s mesolhcliomm,

Frequency, Progimity, and Repularily ol Exposurg

Appellees contond that Georgia-Pucilic misstales the [acls in asserling the appellecs’ expert
relied on the “cach and every exposure™ theory in supporl of substantial-factor causalion. Insiead,
appellees assert that in accordance wilh the substantial-faclor causation standard, they presented
“substantial cvidence of Timothy’s ten yeurs of frequent, proximate, and regular exposure to
Georgia-Pacitic asbestos joint compownd, . . "

Appellees contend that Timothy “used Georgia-Pacific asbestos joint coinpound ‘many
times’ aver ten years.” Appellees assert that “[t]aking into account the frequency, proximity, and
regubanity of Timothy's exposura to Georgia-Pacific’s joint compound,” Dr. Hammar Lestified that
Timo'thy’s exposire to Georgla-Pacific asbestos joint corapound would have been sufficient in and
of itseif to cause his mesothelioma.

[t was Dr. Hammar's understanding that from an early age with his father, and then as he
grew older, Timothy “did a fair amomt of work with the drywall work” and he teslified Timothy
was exposed to asbestos during mixing, sanding, and eleaning up of drywall materials. Dr. Hammar
testified he had reviewed Timothy’s work lu'é.tory shegts “which chronicled Timothy*s work history
and what he had actually done during his life.” But he acknowledged that wotk history sheets do
not tell “'the time of exposure and the intensity of the exposure the individual had.” Further, he bad
not reviewed the deposition lestimony of Timothy or Harold, although he acknowledged that
deposition lestimony provides more details of the natare and amount of exposure than work history
sheets.

As is defailed above, the record does nol contain “subslantial” evidence of Timothy's

frequent use o[ or exposure to Georgia-Pacific joint compound for the period 1967 1o 1977 and does

15~



nut establish Fimothy™s use ol the joint compound “many times™ over that period* 1n fact, the
cvitlense regiding Tinethy's exposure to asbeslos-conlaming joinl compound, and the number of
limes il oceurred during the period 1967 1o 1977 belies an asserlion of cxposure accitrring “many
times™ and belies the information contained in Timothy’s work history sheels reviewed by Dr.
-Hammar.”

We disagree with appellees’ contention that Georgia-Pacificisincorrect in arsuing appellees
relied on the “cach and every exposure” theory to support substantial-factor causation. We also
disagree with appellees” contention that, instead, they presented “substantial evidence of Timothy’s
{en years of frequent, proximate, and regular exposure (o Georgia-Pacific asbestos juint compound”
to establish substantial-factor causation. See Jackson v. Anchor Packing Co., 994 F.2d 1295, 1308
(8th Cir, 1993} (althougzh worker testified he worked with gaskets and packets “muny times™ during -
years as mechanic, no evidenee in record that he used gaskets many times and cannot tell whether
he used produets *for two jobs or two hundred jobs™); Lokumann, 782 F.2d at 1163 (ten to fifteen
occasions of exposure to ashestos-conlaining pipe covering lasting between one and eighteen hours
duration [nsufficient to satisfy frequency-reguladty-proximity test). On this record, there js
insufficient evidence of Timothy’s frequent and regular exposire to Georgia-Pacilic’s asbestos-

containing joint compound during the relevant time pertod.

8 Appuliees fumther asgerl thal Timathy's capasure 1o Georgia-Facifie asbeslus—contatning joint cimipound “was [ur grealer than any olher

asbeslos expostre,” This is apparcatly based on appellees “quantilying the rlio of | Dimelby's] caposure (04 igorpid-Pacilic asbestos joint tompound
s comgused (0 Iis wiher exposures,™ which secording 1o appellees was “en years of Uearpia-Facilic asbestos jomt compaund versus Whree months
al exposare m Knex-¢i1ass [siv]. six monihs at Prlesline Contraclors, potential honscholy exposure, 2nd sparadic brake wark.” Witheu endaysing
this methodolngy. wie conclude this preument 75 inapposile 10 the “lrequency, proximily, end regularily™ lest associalod wilh subson tal-Thotor
cinsation.

Actonling w MNmothy” = work bistary sheets, fora period elover hiny years (rom the eatly | 0705, Timothy was cxposed (o ashestos Bhers
from Guorgia-Pacilic jole! compounds tivogh bis work wilhor around Brem asowsellemployed carponte with @ workseck ol over Fory lumrs, al
varlog residendes wnh Hisrald o3 2 coworker. amd through eusehold exposire resuliing itom imold's work o5 a carpenter,
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Quamilylive Bvidence thal Exposure Increased Risk of Developing Mesolhelioma

Georgla-Pacific also contends that appellecs (ailed o establish substanlal-faclor cavsation

hecause there s no vyidence of Lhe quamtilative exposures {dosc) of asbestos (thers (rom Georgia-

* Pacific asbestos-containing joint compound to which Timothy was exposed, and bevause appellecs

failed to |1I'ESEI;1 evidence of lhe minimum exposure leve! leading to an incrcased risk of
development of mesothelioma.

As set forth in Flores, Stephens, and Simiih, the “each and every exposure” theory and the
iheory that there is no level of asbestos exposure helow which the potential o develop mesothelioma
is not present huve been rejected. See Floreg, 232 S.W.3d at 76970, 773; Smith v. Kelly-Moore
Paint Co., 307 8.W.3d 829, B37 n.9, 839 (Tex. App—Forl Worth, 2010, no pet.); Stephens, 239
3. W.3dat 311,314-15. Inorder to prove substantial factor cavsation, a plaintiff roust not only show
frequency, regularity, andt proximity of exposure to the product, the plaintiff must also show
reasonable quantitative evidence that the exposure increased tha risk of developing the asbestos-
related injury. Flores, 232 8. W.3d at 769-72; Smith, 307 5.W.3d at 833; Sfephens. 239 S W.3d at
312. “Because mosl chemically induced adverse health effects clearly demonsirate “thresholds,”
there must e reasonable evidence that the cxposure was of sufficient magnitude to excead the
threshold before a likelihood of ‘causation’ can be inferred.” Fiores, 232 8.W.3d at 773 {quoting
David L. Eaton, Scientific Judgment and Toxic Torti—A Primer in Toxicology for Judges and
Lawyers, 12 1L & POL™Y 5, 39 (2003)).

Flores mandaies that a showing of substantial-factor causation include quantitative evidence
that Timothy's exposure Lo asbestos increased his risk of developing an asbestos—related injury. See
Florey, 232 5.W.3d at 772. Thus, the evidence had to not only show Timothy’s exposure 1o Georgia-

Pacific ashestos-containing product on a frequent and regular basis, but also that the exposure was
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iy su Mlicient waounts Lo increase his risk of developing mesothelhoma. Zd at 709 70,

Appelices conmend their Sp;zc.i fic causationexporl, Dr. Hammar, "analyzed the mahematical
ihreshold of ashestos exposure lending to a imuoltiple inereased nisle of mesothelioma, and Lestified
thal Timothy's (en year exposure lo Georgla-Pacific asbestos joint compound would have been
enovgh in and ofilselflo cause his mesothelioma.” They stale Dr. Hammar considered the (hreshold
for incrensed risk of developing mesothelioma to be 0.1 fiber cc,’® and considered the frequency,
regularity, and fiber concentration of Timothy’s ten yesrs of exposure o Georgia-Pacific asbegios-
containing joint compound, and testified, within a reasonable degree ofmedical certainty, that these
exposures were sulficient, in and of themselves, to have caused Timothyfs mesothelioma.

Dr. Hamumar testified he does not know of any safe level of exposore to asbestos under which
disease does pot oceur- He opined that exposure io friable’ asbestos Ebers above hackground levels
had the potential lo contribute to the development of Timothy’s mesothelioma. Itis bis opinion that
every exposure above .1 fiber cc contributes to the development of mesothelioma. He stated that
mformation published in the Federal Register shows that at 1 {iber cc, statistically there are seven
cases of mesothelioma. per year,

These dosage opinions are consistent with Dr, Hamumar’s opinions in Stephens, There he
“opined that the level of exposure it takes to cause mesothelioma “could be any level above what
15 considered to be background, which, from: my definition, wonld be anything yrealer than .1 fiber
¢C years,” In sum, he slated: “1"m going to express an opinion that each and every exposure that an

individual has in a bystander occupational sefting causes their mesoethelioma.”™  Stephens, 239

1] - = . - - . .
*Axhesias esprrsore 3 pemerlly nensyred e ibers percubiccentimeter [ibersAee) o anoeight hourwesghied aversge, nis is cajeulatad

by taking 1he amount of Iiie 4n individual is exposed 10 ashesios and mathematically caleulaling a 1ime weighler qverage aver an cighl hour day -

« - In all urban cnyimunient thire is 3 level of askeslos in e ambient air. This fewdl, ollen colied the backerouml tevel, varies fom location to
location und mpes fosm AL 10 0] fiberioe” fMerel, 316 F. Supp. of 605,

i “Frishle’ relots mhreathable asboesios,” See Flores, 232 5.W 3 o 767 ol
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S.W.3d at 315, He stated “thal mesothelioma is a dose-responsive disease, and that a threshold
existe ‘ubove which you may be al risk, below which you may not be at risk’ lor developing the
disease.” Il

[ndtephens, there was no quantitative evidence of the plaintifi’s exposure to Geargia-Pacific
asbestos-containing joinl compound, the product alse at issue fhere. 7d. at 321. Although the
liferatnre and scientific studies the experts relied upon supported 2 reascnable inforence that
exposure to chrysotile asbestos can increase a worket’s rigk of developing mesothelioma, none of
those studies undertook the task of linking the minimum exposure level {or dosage) of joint
compound with a statistically significant increased risk of developing of the disease, fd, Thus, the
court held ihat the opinions offered by the plaintiffs’ experts, including Dr. Harmmar, lacked the
factual and scientific foymdation required by Flores and were legally tnsuflicient proof of
substantial-factor cansation necessary Lo support the jury’s verdict. Stephens, 239 8.W.3d at 321.

According to John Maddox, M.D., the plaintiffs’ expert regarding specific causation in
Swirl, *[blecause asbestos dusi is so strongly associated with mesothelioma, proot of significant
exposure to asbestos dust is proof oF specific causation.” Sreith, 307 5.W.3d at 837. “Dr. Maddox
cpined that it is generally accepted in the scientific comrmunity that there is no minimum level of
exposute to asbestos “above background levels’ below which adverse effects da not oceur,” Id.
Alfler discussing the scientific literature relied upon by Dr. Maddox, the court held that the plaintiffs®
evidence “ultimately suffers the same defect as the plaintiffs in Stephens” and that under Fiores,
Dr. Maddox's opinion is insufficient as o specific cavsation. fd. at 839.

Here, appellees endeavor to rely on material practice simulation studies performed by their
general causation expert, William Longo, Ph.[)_, amaterial scientist. Dr. Longo's simulation studies

were intended Lo determine the amonnts of asbestos fibers released during mixing, sanding, and



sweeping Georgla-Pacific's (or its predocessor Bestwall™s) ashestos-containing jomt compound in
acontrolledenyironmenl. However, Dr. Longo adnrilted his stodics could not establish an exposure
level or dose lor Tirnothy, particulacky becanse of the many variables in the cire umslanﬁcs afaygiven
work activity and location of the activity, Thus, Dr. Longo’ s tesiimany regarding the resolts of his
material practice simulation shulies do not quantify Timothy’s exposure io ashestos fibers from
Georgia-Pacific asbestos-containing joint compound.

On this record, appellees’ evidence is insufficient to provide quantitative evidence of
Timothy’s exposure to agsheglos [ibers from Georgia-Pacific’s asbestos-containing joinl compound
or to esiablish Timothy's exposure was in amounts sufficient to increase his nsk of developing
mesothelioma. Therefore, appellees’ evidence is legally insufficient to establish substantial-factor
causntim_1 mundated by Flores.

For the reasons discussed above, appeltees’ ¢laims of negligence and product liabitity require
proofofsubstantial-factor causation. See Flores, 232 8.W.3d at 774, We conclude that the evidence
presented at trial is legally insufficient proof o Fsubstantial-factor cansabion necessary to support the
Jury’s negligence a-nd strict liability marketing defect verdicts against Georgia-Pacifie. We suslain
Georgia-Pacific’s first issue,

APPELILANT'S SECOND AND THIRD ISSUES

[n its second issue, Georgia-Pacific asserts that there was no clear and convineing svidence
to suppori the jury’s finding of Georgia-Pacific’s gross negligence. Qur disposition of Georgia-
Pacific’s first issue necessarily disposes of appellees” gross negligence claim against Georgia-
Pacilic. See Trausp. Ins. Co. v. Moriel, 879 S.W .2d 10, 23 (Tex.1994).

Georgia-Pacific contends m its third issug that the trial court erred in denying its metion for

tnistrial and in vacaling the order granting » new trial, warranling a remiand of thig case to the frial
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courl. Dur disposilion of Geargia-Pacific’s lirst jssve makes it wnecsssary to address Georgia-
Pacilic’s Unred issue. See Tex. R App, P. 471,
CONCILUSION
“There is legally insufficient evidence of causation to supporl the verdict against Georgia-
Pacific. We reverse the irial court’s judegment and render judgment that appelless take nothing on

e

RORERT M. FILLMORE
JUSTICE

Lheir claims ugainst Georgia-Pacific. -

081390F . P05
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232 8.W.3d 765, 50 Tex. Sup. Ct. J. 851
{Cite as: 232 5.W.34 765)

=
Supreme Court of Texas.
BORG-WARNER CORPORATION, now known as
Burns Intemnational Services Corporation, Petitioner,
V.
Arturo FLORES, Respondent.
No. 0541189,

Atpued Sept, 29, 2006,
Decided June 8, 2007.
Rehearing Denied Oct. 12, 2007,

Background: Automobile mechanic brought asbes-
tos-related products Lability action against brake pad
manufacturer. The 319th District Court, Nueces
County, Ricardo Garcja, J., entered judgment on jury
verdict for mechanic and awarded compensatory and
punitive damages. Manufacturer appealed, The Cor-
pus Christi-Edinburg Court of Appeals, 153 S W.3d
209, affirmed. Review was granted.

Hoelding: The Supreme Court, Wallace B. Jeifferson,
C.J., held that plaintiff's evidence was legally insuffi-
cient to establish that defendant’s asbestos-contaming
brake pads were subsiantial factor in causing plain-
1ifT's alleged asbestos)s,

Court of Appeals reversed; judgment rendered for
defendant,

‘West Headnotes
[1] Products Liability 313A €147

313A Products Liabilipy
313AII Elemeris and Concepts
313Ak146 Proximate Cause
313A%147 k. In General, Most Ciled Cases
{Formerly 313Al62)

Products Liability 3134 €201

313A Products Liability
313AII Particular Products
313Ak201 k. Asbestos. Most Cited Cases
(Formerly 313Ak62)

Papa 1

A person's exposure to “spme” respirable fibers is not
sufficient to show that a preduci eontaining asbestos
was a substantial factor in cansing asbestosis.

[2] Evidence 157 &=571(9)

157 Evidence
157X1I Opinion Evidence
157XII(F) Effect of Opinion Evidence
157k569 Testimony of Experts
157k571 Nature of Subject
I57kSTI(9) k. Cause and Effect.
Most Cited Casgs

Products Liability 313A €201

313A Products Liability
313 AT Particular Products
113Ak201 k. Asbestos. Most Cited Cases
(Formerly 313Ak83)

Products Liability 3134 €390

313A Products Liability
313AIV Actions
I1IAIV(C) Evidence
3UIAIV{CH Weight and Sufficiency of

Evidence
313A%389 Proximate Cause
313AK390 k. In General. Most Cifed
Cages
{Formerly 313Ak83)

Plaintiff mechanic's evidence was legally insufficient
to establish, in products Hability astion, that defen-
dant manufactarer's asbestos-containing brake pads
were substantial factor in causing plaintiff's alleged
asbestosis; plaintiff merely presented expert evidence
that mechanics In the braking industey could be &x-
posed to “some” respirable asbestos fibers when
grinding brake pads or blowing out the housings, and
of the frequency, regularity, and proximity of plain-
iff's exposure fo asbegtos, without presenting any
dosage-related evidence of approximately how much
asbestos plaintiff might have inhaled.
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Chief Justice JEFFERSCN delivered the opinjon of
the Court.

Nearly ten years ago, we observed that ashestos liti-
gation had reached maturity. In re Etfl Corp., 975
SW.2d 606, 610 (Tex 1998). Bven mature claims
evolve, however, and courts have continued to sirug-
gle with the appropriate parameters for lawsuits al-
leging asbestos-related injuries, 2 While science hias
cenfirmed the *766 threat posed by asbeéstos, we have
not had the occasion to decide whether a person's
exposute to “some* respirable fibers is sufficient to
show that a product containing asbestos was a sub-
stantial factor in causing asbestosis. Because we con-
clude that it is not, we reverse the court of appeals’
Jjudgment and render judgtment for the petitioner.

FNi. In 2005, Texas, like Louisiana and
Ohio before i, adopted a medical criteria
statute governing claims for injuries result-
ing from asbestos of silica. Act of May 16,
2005, 79th Leg., B.S,, ch. 97, § 2. 2005 Tex.
Gen. Laws 169, 171-79 (now codified at
TEX. CIV. PRAC. & REM.CODE ch. 30);
see also STEFHEN J, CARROLL ET AL,
RAND INSTITUTE FOR CIVIL JUSTICE,
ASBESTOS LITIGATION 132 {2005}. The
trial in. this case ocowred before the statute
was passed and was not, therefore, poverned
by its provisions.

1
Factual and Procedural Backeround

Sixty-six-year-old Arturo Flores is a retired brale

Page 2

mechanic, Flores spent much of his working life-
from 1966 until bis retirement 1n 2001-in the auiomo-
tive department at Sears in Corpus Christi, While
there, Flores handled several biands of braks pads
including those manufactured by Berg-Warner. 2
Flores used Borg-Warner pads from 1972-75, on five
to seven of the roughly twenty brake jobs he per-
fornned each week. ™ Borg-Wamer disk brake pads
contained chrysetile ™4 ashestos fibers, fibers that
comprised seven to twenty-cight percent of the pad's
weight, depending on the particular type of pad. Flo-
res's job involved grinding the pads so that they
would not squeal, The grinding generated clouds of
dust that Flores inhaled while working in a reom that
measured roughly eight by ten fest.

FINZ2. Flores also performed brake jobs using
Bendix, Raybestos, Wotorcraft, Chrysler,
and GM products.

FN3. From 1966 through 1972, Flores per-
formed approximately three brake jobs per
day. None of these involved Borg-Warner
producis.

FN4. Chrysotile asbestos is the most abun-
dant type of asbestos fiber and is a serpen-
tine fiber consisting of “pliable curly fibrils
which resemble scrolled tubes.” Lee S,
Siegel, Nole, As the Asbevios Crambles: A
Look ut New Evidentiary Issues in Asbestos
Related Property Dawmage Lifigation, 20
HOFSTRA L. REV, 1139, 1149 (1992)

Flotes sued Borg-Wamer and others, alleging that be
suffered from asbestosis caunsed by working with
brakes for mote than three decades. At the week-long
trial, Flores presented the testimony of two experts,
Dr. Dinah Bukowski, a board-certified pulmonolo-
gist, and Dr. Barry Castleman, Ph.D., an “independ-
ent consultant i ... the field of toxic substance con-
trol.” Dr. Bukowski examited Flores on a single oc-
casion in May 2001. She revicwed Flores's x-rays,
which revealed jnterstitial lung dissase. Althoupgh
there are more than 100 causes (including smoking)
of such disease, Dr. Bukowski diagnosed Flores with
asbestosis, based on his work as a brake mechanic
coupled with an adequate latency period, According
t0 Dr, Bulkowski, asbestosis is “a form of jinterstitial
Jong_disease, one of the scarring processes of the
Imgs cansed from the inhalation of asbestos amd
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found on biopsy to show areas of scarting jn associa-
tion with actual asbestos bodies or asbestos fibers.”
% Dr. Bukowski noted that asbestosis can be fatal
and is progressive, meaning that the scar tissve in-
creases over time. Once inhaled, the fibers cannot be
expelled, and there is no known cure for asbestosis.
She asserted that Flores's ashestosis conld worsen;
that he could suffer *767 stiffening of his lungs, loss
of lung volume, and difficulty with oxygenation. She
acknowledged that everyone is exposed to asbestos in
the ambient air; “i’'s very plentiful in the environ-
ment, if you're a (ypical urban dweller.” She con-
veded that Flores's pulmoenary function tests showed
mild pbstruetive lupg disease, which was unrelated to
asbestos exposure.

EFMS5. There was no biopsy performed on
Flores's lung tissue, and Dr. Bukowski testi-
fied that, per criteria promulgated by the
American Thoracic Socisty, biopsies are not
necessary to an asbestosis diagnosis.

Barry Casfleman, Ph.D. testified that he has written
fumerous articles in peer-reviewed joumnals, as well
as a book entitled Ashestos: Medical and Legal As-
pecty. Chapter 8, titled “Asbestos Disease in Bralre
Repair Workers,” discusses asbestos-related risks to
brake mechanics, “a long term interest of [his]” and
reviews the published and some wnpublished litera-
ture on asbestos as a hazard to brake mechanics. Dr.
Castleman did not conduct independent ressarch re-
garding the brake industry; instead, his fesearch in-
volved “look [ing] at what was publicly available.”
Dr. Castleman testified that “brake mechanics can be
exposed [to asbestos] by grinding of brake pads or-or
brake shoes and by-in the case of brake lining blow-
ing out the accumulated dust in the brake-in ihe brake
housing in doing a brake servicing/brake repair job.”
He described a conference on the hazards of brake
repair held by Ford of Britain in 1969 and published
i 1970 in the Annals of Occupational Hygiene. That
conference evaluated the levels of exposure to asbes-
tos fiber in the air from brake servicing jobs, and “it
showed that the levels of exposure could be ... sig-
nificant. They might not have necessarily exceeded
the allowable sxposure limits of the day, but in some
cases, at least, they came. close to doing that.” Dr,
Castleman then described some of the literature per-
taining t0 mechanics in particular: a 1965 article that
reported a case of mesothelioma in a “garage hand
and chauffeur”; information published by the Na-
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tional Institute for Occupational Safety and Healih
warning about dangers to brake mechanics, empha-
sizing that grinding of brake parts was a hazardous
Jjob with high Jevels of asbestos exposure; and a 1978
brochure published by the Friction Matetial Stan-
dards nstitute (FMSE), “a vehdcle for companies in
that subgroup of the ashestos indusiry to avail them-
selves of knowledge relating to the hazards and gov-
ernment regulation of their products in the years fol-
lowing 1968, waming brake mechanics about the
dangers of ashestos, The FMSI brothure led Dr. Cas-
tleman to conclude “that the hazards to brake mie-
chanios were effeclively accepted by the asbestos
manufactirers-asbestos product manufacturers by
that time.”

Dt. Castleman testified that a 1968 article detexmined
that “most of the asbestos in brake linings is de-
stroyed by the heat of fiiction and therefore is nei
released to the public air as asbestos fiber," But
“some of (he asbestos was found to survive the
heated friction of the braldng process.”” When ques-
tioned about whether fitable ™9 asbestos remained,
Dr. Castleman testified that “[r]espirable asbestos
fibers still remain,” and a brake mechsnic could be
exposed o those fibers “[elither by grinding brake
parts or by blowing out brake housings doing brake
servicing work”™ On cross-examination, Dr. Castle-
man conceded that he had not researched Botg-
Wamer products and did noi have emy specific
knowledge about them, While he knew that Borg-
Warner manufactured brake pads, he did not “have
any more deteiled knowledge about the company
than that.” '

FNb. “Friable” refers to breathable asbestos.
See James L. Stengel, The dsbesios End-
Game, 62 N.¥Y.U. ANN. SURV, AM. L..

223, 228 (2006).

*768 Flores admitted to smoking from the tine he
was twenty-five until three weeks prior to trfal. Flo-
res's cardiologist reported a 50-pack year 2€ smoking
history, greater than the 15 to 20-pack year history
Flores reported to Dr. Bukowski, At the time of trial,
Flores's chief medical complaint was shortness of
breath, which he testified manifested iself primanly
after he had been mowing the Jawn for 35-40 min-
utes. Flores also suffers from coronary attery disease
and high cholesterol.
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FN7. A pack year is 2 way of measuring the
amgunt a person has smoked over a long pe-
rid of time. See NATIONAL CANCER
INSTITUTE, DICTIONARY OF CANCER
TERMS, hitp:// www. cancer. gov/ Tem-
plates/ db alpha. aspx? CdrID=306510 (all
Internet materials last visited June 6, 2007
and copy available in clerk of cowt's file). It
is calculated by multiplying the number of

packs of cigarettes smoked per day by the.

number of years the person has smoked. Id

Borg-Warnet's expert, pulmonologist Dr. Kathryn
Hale, examined Flotes and testified that, in her opin-
ion, he did not have asbestosis and that his x-rays did
not show “any ashestos disease.” She also testified
that she had reviewed the literature, including epide-

miclogical studies invelving brake mechanics, and

had not scen any articles indicating that auto mechan-
ics suffered an increased risk of lung cancer cor
mesgothelioms, She acknowledged that Floves's medi-
ca) records included an x-ray report from a NIOSH
certified B-reader 2 physician who opined that Flo-
tes had “bilateral interstitial fbrotic changes consis-
tent with asbestosis in a patient who has had an ade-
quate exposurc history and latency period,” but Hale
testified that she relied on criteria prommlgaied by the
Ametican Thoracic Society, and under those criteria,
Flores did not have asbestosis.

FMB. A “NIOSH certified B-reader” refers
to a person who hes successfully completed
the x-ray interpretation course sponsored by
the National Imstitute for Oecupational
Safety and Health (NIOSH) and passed the
B-reader certification examination for x-ray
interpretation. See TEX. CIV. PRAC, &
REM.CODE § 90.00[{4) (defining the
termy}.

The jury found that {1) Flores sustained sm asbestos-
related injury or disease; {2) Borg-Warner's negli-
gence {as well as thai of three other seftling defen-
dants) proximately cansed Flores's asbestos-related
injury or disease; (3) all foor defendants were “en-
gaged in the business of selling brake products”; and
{4) the brake produets had marketing, manufactoring,
and design defects, each of which was 4 producing
cause of Flores's injury. The jury apportioned to
Borg-Wamear 37% of the cansation and 21% te ¢ach
of the other three defendants. The jury awarded Flo-
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res $34,000 for future physical impaioment, $34,000
for future medical care, $12,000 for pasi physical
pain and mental anguish, and §34,000 for future
physical pain and mental anguish. 22 In the second
phase of the bifurcated trial, the jury found, by clear
and convincing evidence, that Flores's {njury resulted

~ from malice end awarded $55,000 in exemplary

damages against Borg-Warner. The trial court signed
a judpment in conformity with the verdict, and Borg-
Warner appealed.

FN%. Before the tral began, Flores withdrew
his claims for past and future earnings, as
well as loss of carning capacity.

The court of appeals affinmed, holding that thers was
legally sufficient evidence of negligence, citing the
following:

(1) Flores was a mechanic from 1964 to 2001; (2)
as a mechanie, Flores ground new brake pads prior
to installation, & process necessary [0 mmindmize
“brake squealing”; (3) the grinding process pro-
duced visible dust, which Flores inhaled; *769 {4)
from 1972 to 1975, Flores pround brake pads
manufactured by Borg-Warner; (5) Borg-Warmner's
brake pads confained between seven and twenty-
eight percent asbestos by weight; (6) in 1998, Flo-
res was diagnosed with asbestosis; (7) Dr, Castle-
man testified that brake mechanics can be exposed
to asbestos by prinding brale pads, & process which
produces ‘‘respirable asbestos fibers™; (8) Dr. Bu-
kowsld testified that “brake dust has been shown to
... have asbestos fibers”; and (9) Dr. Bukowski also
testified that “brake dust can cause agbestosis.”

153 85.W.3d 209, 213-214. Borg-Wamer petitioned
for review arguing, among other things, that a plain-
tiff claiming to be injured by an ashestos-containing
ptoduct must meet the same causation standards that
other plaintiffs do. ™ We pranted the petition. 49
Tex. Sup.Ct. J. 508 (Apr, 21, 2006).

FN10. Centerpoint Energy, Inc., The Coali-
tion for Litigution Justice, Thc., The Dow
Chemical Company, Eastman Chemical
Comparny, Exxon Mobil Corporation, The
Goodyear Tire and Rubber Company,
Owens [llinois, Inc., and Unien Carbide
Corporation submitted amicus briefs,
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I

Discussionf¥H

FN11. We note initially that Borg-Wamer
did not challenge, either before trial or at the
time the evidence was oifered, the reliability
of Flores's experts amd has, thercfore,
waived any reliability challenge that would
require us to evaluate the experts' underlying
methodology, techmique, or foundational
data, Ceastal Transp. Co. v, Crown_Ceni.
Petrolewm Corp., 136 SW.3d 227, 231-33
{Tex.2004). Thus, we consider only those
objections “restricted to the face of the re-

cord.” Id_at 233,

A
Cansation

Perhaps the most widely cited standard for proving
causation in asbestos cases is the Lolrmanm “fie-
quency, regularity, and proximity” test. Lokrmann v.
Littshurgh Corning Corp., 782 F2d 1156 (4ih
Cir. 1986); see afso Slaughter v. Southern Talc Co,
949 F2d 167, 171 (Sth Cir.1991) (noting #hat
Lohrmann is “[the most frequently used best for cau-
sation in asbestos cases” and applying Lokrmann to
an ashestos claim governed by Texas law). In
Lokrmann, the Fourth Circuit Court of Appeals con-
sidered whether a trial court cormecily directed a ver-
dict in faver of four asbestos manufacturcrs, after
determining that there was insufficient evidence of
cousation between use of their products and the plain-
tiffs' asbestosis, fd at 1162-63. The appellate court
noted that, under Maryland law, proximate cause
required evidence that “allow(ed] the jury to reasona-
bly conclude that it is more likely than not that the
conduct of the defendant was e substantial factor in
bringing about the result.” fd at 1162 {(noting that
section 431 of the Restatement (Second) of Toris
uses the same “substantial factor” test). The counrt
rejected a standavd “that if the plaintiff can present
amy evidence that a company's asbestos-containing
product was at the workplace while the plaintff was
at the. workplace, a jury question has been established
as to whether that product” proximately caused the
plaintiff's disease, as such a rule would be “contrary
to the Maryland law of substantial causation.” fd at
1163. Tnstead, the court concluded that “[£]e support
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a reasonable inference of substantial caysation from
circumstantial evidence, there must be evidence of
exposure 1o a specific product on a regular basis over
some cxtended period of time in proximity to where
the plaintiff actually worked.” Id_at i162-63. The
court noled that “[iln effect, this i5 a de mimimdy ruls
since @ plaintiff must prove more than a *770 casual
or minhimum, contact with the product. This is a rea-
sonable tule when one considers the Maryland Iaw of
substantial causation and the unusual nature of the
asbestosis disease process, which can take years of
exposure to produce the disense.” Id at 17162,

We have not adopted the Lahrmanyr test, and several
amici urge us te do so here. The parties contend that
our precedent adequately addresses the issue, as it
requires that a party's conduct or produet be a sub-
stential factor in causing harm. We agree, with
Lohrmann, that a “frequency, regularity, and prox-
imity” test is appropriate, but those terms do not, in
themselves, capture the emphasis our jurisprudence
has placed on causation as an essential predicate to
liability. I is important to emphasize that the
Eokmann court did not restrict its analysis to the
tripartite phrase; indeed, it agreed that Restatement
section 431 requires that the exposure be a “substan-
tial factor” in causing the disease. /& That analysis
comporis with our cases, For example, Restatement
section 431's “substantial factor” test has informed
our causation analysis on several occasions, See Lear
Siegler, Imc. v. Perez, 819 S.W.2d 470, 471
(Tex.1991); see also Union Pump Co. v, Alfbritton,
898 S.W.2d 773, 775-777 (Tex.1995). We have rec-
oghized that “[c¢]emmon to both proximate and pro-
ducing, cause is causation in fact, including the re-
quirement that the defendant’s conduct or product he
a substantial faclor in bringing about the plaintiff's
injuries.” Union Pumyp, 898 S W.2d at 775. “The
word ‘substantial’ is uged to detote the fact that the
defendant's conduct has such an effect in producing
the harm as to lead reasonable men to regand it as a
cause, using that word in the popular seuse, in which
there always lurks the idea of responsibility, rather
than in the so-called *philosophic sense,” which in-
cludes every one of the great nomber of events with-
out which any happening would not have occurred.”
Lear Siegler, 819 S5W.2d at 472 {quoting
RESTATEMENT (SECOND) OF TORTS § 431 cmt.
a (1965)). In asbestos cases, then, we must determine
whether the asbestes in the defendant's praduct was a
sibstantial factor i bringing about the plaintff's in-
Juries,
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One of toxicology's central tenets is that “the dose
makes the poison” BERNARD D. GOLDSTEIN &
MARY SUE HENIFIN, Reference Quide on Toxieol-
ogy, in FEDERAL JUDICIAL CENTER, REFER-
ENCE MANUAL ON SCIENTIFIC EVIDENCE
401, 403 (2d ed.2000) thercafter “REFERENCE
MANUAL™. This notion was first attributed to six-
teenth century philosopher-physician Paracelsus, who

stated that “[a]ll substances are poisonous-there is.

none which is not; the dose differentiates a poison
from a remedy.” David L. Eaton, Seientific Judgment
and Toxic Torts-4 Primer in Toxicology for Judges

and Lewyers, 12 L. & POUY 5 (2003) {citing
CURTIS D. KLAASSEN, CASARETT AND

DOULL'S TOXICOLOGY: THE BASIC SCIENCE
OF POISONS Chs. 1, 4 (McGraw Hill 6th ed.2001)
(1975)}. Even water, in sufficient doses, can be toxic.
REFERENCE MANUAL at 403; sez also Matc
Fisher, Radio Statlons and the Promotional Games:
A Fatal Artraction, WASH. POST, Feb. 25, 2007, at
N02, avalfable a¢ hip:/ www. washingtonpost.
conv/wp-
dyn/content/article/2007/02/23/AR2007022300456.ht
ml (describing woman's death from water intoxica-
lion after pasticipaiing in radic contest to win a
vidso-game system).

Dose “yefers to the amount of chemical that enters the
body,” and, according to one commentaior, Is “the
single most imporiant factor to consider in evaluating
whether an alleged eaposure caused a specific ad-
verse effect.” Eaton, Selentific Judpment and Toxic

Torts, 12 11, & POL'Y at 11. We have recognized
that “[elxposure fo asbestos, a known ecarcitto-

get,*771 is never healthy but fortunately does not
always result in disease™ Temple-Fuland Forest
FProds. Corp. v Cgrfer, 993 S.W.2d 88, 95
(Tex.1899). We have held that epidemiolopical stud-
ies are without evidentiary significance if the injured
person cannet show that “the exposure of dose levels
were comparable to or greater than those in the stud-
ies” Merrell Dow Pharms., Inc, v. Hgvner, 953,
S5.W.2d 706, 72021 (Tex.1997), The federal Refer-
ence Manuat on Scientific Evidence provides;

An opinion on caugation should be premised on
thres preliminary sssessments. First, the expert
should analyze whether the disease can be related
to chemical exposus by a biologically plausible
theory. Second, the expert should examine if the
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Plaintiff was exposed to the chemical in 2 manner
that cen lead to absorption into the body, Third, the
expert should offer an opinion as to whether the
dose to which the plaintiff was exposed is suffi-
¢lent to cause the disease.

Reference Manual at 419.

[1i[2] Dr. Castleman testified that, despite the heat
generated by braking, “some asbestos,” in the form of
respirable fibers, remained in the brake pads, and that
brake mechanics conld be exposed to those fibers
when grinding the pads or blowing out the housings.
Flores testified that grinding the pads generated dust,
which he inhaled. Dr. Bukowski testified that every
asbestos exposure contributes to asbestosis, There is
no question, on this record, that mechanics in the
braking industry could be exposed to respirable as-
bestos fibers. Buol without more, this testimony is
insufficfent to establish that the Borg-Warner brake
pads were a substantial factor in causing Flores's dis-
ease, Asbestosis appears to be dose-related, “so that
the more one is exposed, the more likely the disease
is to oecur, and the higher the exposure the more se-
vere the disease iz likely fo be”” See 3 DAVID L.
FAIGMAN ET AL., MODERN SCIENTIFIC EVI-
DENCE: THE LAW AND SCIENCE OF EXPERT
TESTIMONY § 28:22, at 447 (2007); o id § 28:5,
at 416 (noting that ““it is generally accepted that one
may develop megothelioma from low levels of asbes-
tos exposure™). While “[sJevers cases [of gsbestosis]
are usually the result of long-term, high-Jevel expo-
sure (o asbestos, ... * [e]vidence of agbestosis has
been found many years afler relatively brief but ex-
fremely heavy exposure.” * STEPHEN J, CARROLL
ET AL., RAND INSTITUTE FOR CIVIL JUSTICE,
ASBESTOS LITIGATION 13 (2005) (citing Aneri-
can Thoracic Society, The Diagnosis of Nonmalig-
namt Discases Related to Asbestos: 1996 Update:
Official Statement of the American Thoracic Sociely,
134 AM. REV. RESPIRATORY DISEASE 363,
363-68 (1996)). One text notes (hat:

There iz general apreement from epidemiologic
studies that the development of ashestogis requires
heavy exposure to asbestos ... in the range of 25 to
100 fibers per cubic cemtimeter-year. Accordingly,
asbestosis is usually observed in individuals whe
have bhad many yeers of high-level exposure, typi-
cally ashestos miners and miilers, asbestos textile
workers, and asbestos insulators.
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Andrew Churg, Nonneoplastic Diseave Cunsed by
Asbestos, in PATHOLOGY OF OCCUPATIONAL
LUNG DISEASE 277, 313 (Amdrew Chyrg & Fran-
cls HY. Green eds., Williams & Wilkins 1998)
{1988).

This record, however, reveals nothing about how
much asbestos Flores might have inbaled. He per-
formed abuut fifteen to twenty brake jobs a week for
over thirty years, and was therefore exposed to “some
asbestos” on a fairly repular basis for an extended
petiod of time. Nevertheless, absent any evidence of
doge, the jury could not evaluate the quantity of res-
pirable asbestos to which Flores might have been
*772 exposed or whether those amounts were suffi-
cient to cause asbestosis. Nor did Flores introduce
evidence regarding what percentage of that indeter-
minate amount may have originated in Borpg-Warner
products. We do not know the ashestos content of
other brands of brake pads or how much of Flores's
cxposure came from grinding new pads as opposed 1o
blowing out old ones.2!'2 There were no epidemiol-
ogical studies ™42 showing that brake mechanics face
at Jeast a doubled risk of ashestosis. See Merrell Dow
Pharms., Ine. v, Havner, 953 SW.2d_T706. 715
{Tex.1997). While such studies are not necessary to
prove cansation, we have recognized that “properly
designed and executed epidemiological studies may
be part of the evidence supporting causation in a
toxic tort case,” and “the requirement of more than a
doubling of the risk skikes a balance between the

needs of cur legal system and the limits of science.”-

Jd at 717-18. Thus, while some respirable fibers may
be released wpen grinding some brake pads, the
sparse record here contains no evidence of the ap-
proximate quantuti of Borg-Warmer fibers to which
Flores was exposed, and whether this sufficiently
contributed to the aggrepate dose of asbestos Flores
inhaled, such that it could be considered a substantial
factor in causing his asbestosis. Uwion Pump, 893
5.W.2d at 775; see also Rutherford v. Oweny-illinois,
Ine, 16 Caldth 953, 67 CalRpte2d 16 941 P.2d
1203, 1219 {Cal 1997,

EN12. We note that any asbestos fibers Flo-
res encountered when blowing out brake
housings would hot necessarily have been
from Borg-Warmner brake pads but from
whatever brand of pads Flores was replac-
ing.
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FN13. Epidemniological stadies examine ex-
isting populations to attempt to determine if
there is an association between a disease or
condition and a factor saspected of causing
that disease or condilion. HFgprer, 953
S.W.2dat 715

Thus, a literal application of Lokrmann leaves ques-
tions unanswered in cases like this. The evidence
showed that Flotes worked in a small room, grinding
brake pads composed partially of embedded asbestos
fibers, five to seven times per week over a four year
period-—seemingly satisfying Lohrmann's frequency-
regularity-proximity test Tmplicit in that test, how-
ever, must be a requirementi that ashestos fibers were
relessed in an amount sufficient to cause Flores's
ashestosis, or the de minimis standard LoBrmans pur-
ported to establish would ke eliminated, and the
Union Pump causation standard would not be met. In
a case like this, proof of mere frequency, regularity,
and proximity is mecessary but not sufficient, as it
provides none of the quantitative information neces-
sary to support causation under Texas law.

We recognize the proof difficolties accompanying
asbestos claims. The long latency period for asbestos-
related diseases, coupled with the inability to teace
precisely which fibers caused disease and from
whose product they emanated, malce this process in-
exact. Rutherford, 67 CalRptr2d 16, 941 P.2d at
1218 (acknowledging that lengthy latency periods
“mean that memories are often dim and records mjss-
ing or incomplete regarding the use and distribution
of specific products” and *[{]n some industries, many
different ashestos-containing products have been
used, often inchuding several similar products at the
same time periods and worksites™). The Suprome
Court of California has grappled with the appropriate
causation standard in a case involving alleged
asbestos-related cancer and acknowledged the diffi-
culties in proof accompanying such claims:

Plainiiffs cannot be expected to prove the scientifi-
cally unknown details of carcinogenesis, or trace
the unkpowsable path of a piven asbestos fiber....
[Wle *773 can bridge this pap in the humanly
knowable by holding that plaintiffs may prove cau-
sation In asbestosrelated cancer cases by demon-
strating that the plaintiff's exposure to defendant's
asbestos-containing product fn reasonable medical
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probability was a substantial factor in contributing
to the aggregate dose of asbestos the plaintiff or
degedent inhaled or ingested, and hence ta the risk
of developing gshestos-related cancer, without the
need to demonstrate that fibers ffom the defen-
dant's particular product were the ones, or among
the ones, that acruafly produced the malignant
growih,

Rutherford. 67 Cal Rptr.2d 16, 941 P.2d at 1219,

Thus, substaniial-factor causation, which separates
the speculative from the probable, need not be re-
duced to mathematical precision. Defendant-specific
evidence relating to the approximate dose o which
the plaintiff was exposed, coupled with cvidence that
the dose was a substantial factor in causing the asbes-
tos-related disease, will suffice. As one commentator
notes, “fi[t is noi adequate to simply establish that
‘some’ exposure occurmed, Because most chemically
induced adverse health effects clearly demonstmic
*thresholds,’ there must be reagsonable evidence that
the exposure was of sufficient magnitude to exceed
the threshold before a likelihood of ‘causation’ camn
be inferred” Eaton, 12 J.L. & POLY at 39, Dr. Bu-
kowski acknowledged that asbestos is “plentiful” in
the ambient air and that “everyone™ is exposed to it.
If a single fiber could canse aghesiosis, however,
“everyone” would be susceptible. No one suggests

this is the case. Given asbestos's prevalence, there- .

fore, some exposure “threshold” must be demon-
strated before a claimant car prove his ashestosis was
caused by a particular product,

In analyzing the legal sufficiency of Floress negli-
gence claim, then, the court of appeals emed in hold-
ing that “[i]n the context of asbestos-related claims, if
there is suificient evidence that the defendant sup-
plied gny of the asbestos to which the plaindff was
expased, then the plainiiff has met the burden of
proof™ 153 S WJ3d at 213 (emphasls added). This
analysis Is much. lile that rejected by the Lofrmann
court as “contrary to the Maryland law of substantial
causaton’™: “that if the plainfiff can present any evi-
dence that a company's asbestes-contaiting product
was at the workplace while the plaintiff was at the
wotkplace, a jury question has been established as to
whether that product” proximately caused the plain-
tifT's discase. Lohrmann, 782 F.2d at 1162, Instead, as
outlined above, a plaintiff must prove that the defen-
dant's product was a substantial factor in causing the
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alleged harm. Union Pump, 898 S W.2d at 775.

We note too, that proof of causation may differ de-
pending on the product &t issue; “[iln seme products,
the asbestos is embedded and fibers are not likely to
beceme loose or airborne, [while] [iln other products,
the asbestos is friable” In re &th Corp., 975
5. W.2d 606, 617 (Tex.1998), see also Gideon v.

Johns-Manville_Sales Corp., 761 F.2d 1129, 1145
{3th_Cir.1985) (noting that “a]l ashestos productz
cannot be lumped together in determining their dan-
gerousness™); Hardy v, Johns-Manville Sales Corp.

681 F.2d 334, 347 (5th Cir.1982) {distinguishing be-
tween “airborne asbestos dust and fibers from ther-
mal insulation” and other “products containing asbes-
tos-in whatever quautity or however encapsulated™;
I _re RGC Prewial 131 8W.3d 129, 136-37
(Tex.App.-San Antonio 2004, po pet) (noting that
“the type of asbestos that causes ssbestosis is ‘fii-
able’ asbestos,” and that the claimants “had the initial
burden 1o show *774 that they were exposed to as-
bestos ... in a form that is capable of causing injury
from appellee’s products”). We have recognized that
“[]his, of course, bears on the extent and intensity of
exposure [0 ashestos,” Ethyl Corp., 975 SW.2d &t
617, two factors central t0 causation. We have de-
seribed situations in which workers were “so covered
with ashestos as fo be dubbed ‘the snowamen of Grand
Central” * Temiple-fnlond, 993 8. W.2d at 95. That is
not the sitnation here, where the asbostos at issue was
embedded in the brake pads. Dr, Castleman testified
that brake mechanics could be exposed to “some”
respirable fibers when grinding pads or blowing out
housings, and Flores testified that the grinding gener-
ated dost ™ wWithoul more, we do not know the con-
tents of that dust, including the approximate quanium
of fibers to which Flores was exposed, and in keeping
with the de arimipnis rule espoused in Lofrmann and
required by our precedent, we conclude the evidence
of caugation in thiz case was legally insufficient,
Lohrmanp,_ 782 F.2d at 1162; Union_Pump, 898

FN14, The cnly other evidence possibly re-
lating to causation was chapter 8 of Dr. Cas-
tleman's hook, which the trial court admitted
over Borg-Warner's hearsay objection. The
chapter discusses a oumber of studies in-
volving friction products and includes an
annotated bibliography with short summa-
ries of pyblications discussing potential as-
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bestos hazerds from friction produet mann-
facture, fabrication, and replacement. Even
considering chapter 8 in its entirety, the -
formation it contains does net supply the
missing link in the evidence here, The chap-
ter consists of a five-page history of asbestos
in friction products, a8 well as research and
the government regulation thereof, followed
by the annotated bibliography and several
cage reporis of mesothelioma in brake repair
workers. But nowhere doss it quantify the
respirable asbestos a brake mechanic like
Flores might have inhaied or whether those
amounts were sufficient to cause ashestosis.
The chapter is silent on Berg-Wamer prod-
ucts (although it does contain references to
Bendix and General Motors), and it does not
cite epideniological studies showing a dou-
bling of the asbestosis riskc for brake me-
chanics. Thus, for the reasons outlined
above, the information contained in chapter
& does not provide evidence of cansation,
and we do not reach Porg-Warners eom-
plaint that the frial eourt erred in admitting
the evidence.

II1
Conclusion

Flores alleged twa claims: negligence and striet 1i-
ability. Because cach requires proof of substantial-
factor causation, both fail. See Lmion Pump, 898
S W.2d at 775. We reverse the court of appeals'
judgment and render judgment for Borg-Warner.

Tusiice ONEILL did not parlicipate in the decision,
Tex. 2007,

Borg-Warner Corp. v. Fleres
232 8.W.3d 765, 50 Tex, Sup. Ct. J. 851
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