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Nature of the Case:

Trial Court:

Trial Court Judgment:

Court of Appeals:

Court of Appeals Panel:

Court of Appeals Opinion:

Court of Appeals Holding:

STATEMENT OF THE CASE

Wrongful death lawsuit based on exposure to asbestos.

The trial court judge was the Honorable Sally Montgomery,
County Court at Law No. 3, Dallas County.

In the first jury trial in this case, the jury returned a verdict on
March 14, 2005 for $9,327,000 ($3,127,000 in compensatory
damages, $6,200,000 in punitive damages), allocating 100%
fault to Georgia-Pacific. Based on an error in the verdict
form, a new trial was granted. In the second jury trial in this
case, the jury rendered a verdict of $13,593,917 (87,554,907
in compensatory damages, $6,038,910 in punitive damages)
and found that Georgia-Pacific was 75% responsible.

Georgia-Pacific filed a motion to recuse Judge Montgomery,
which was granted. Georgia-Pacific filed a Motion for
Mistrial, which was granted by Judge Russell Roden, County
Court at Law No. 1, Dallas County. Plaintiffs filed a Motion
to Vacate Judge Roden’s Order and Enter Judgment, which
was granted by Judge D’Metria Benson, the new presiding
judge of County Court at Law No. 1, Dallas County. On
October 22, 2008, Judge Benson entered the First Amended
Final Judgment against Georgia-Pacific for $11,615,263.32
($6,784,135.32 in compensatory damages, $4,831,128.00 in
punitive damages), plus pre-and post- judgment interest.

(App. A).

Georgia-Pacific appealed the judgment to the Fifth District
Court of Appeals on July 29, 2009.

Justices David Bridges, Kerry Fitzgerald, and Robert
Fillmore.

Georgia-Pacific Corp. v. Bostic, 320 S.W.3d 588 (Tex. App.
— Dallas, 2010) (App. B and C). Justice Fillmore authored
the opinion.

The Court of Appeals reversed and rendered the judgment of
the trial court, finding that there was legally insufficient
evidence of causation.



STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal because the Court of Appeals decision
conflicts with prior decisions of this Court. TEX. GOV'T CODE ANN. § 22.001(a)(2).
Specifically:

a. The Court of Appeals held that in order to meet the substantial factor
causation standard in an asbestos case, the plaintiffs must show that defendant’s asbestos
product at issue was the “but for” cause of the plaintiff’s asbestos disease, and without
which the injury would not have occurred. Consequently, the Court of Appeals’ decision
conflicts with this Court’s holding in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 773
(Tex. 2007) (holding that in an asbestos case, while plaintiffs must show frequent-
regular-proximate causation in order to prove substantial factor causation, they are not
required to “demonstrate that fibers from the defendant’s product were the ones, or among
the ones, that actually produced the malignant growth.”)(App. D.)

b. The Court of Appeals discredited the evidence of Timothy Bostic’s
exposure to asbestos from Georgia-Pacific asbestos joint compound, and instead relied on
contradictory evidence elicited by defendant on cross-examination. Consequently, the
Court of Appeals holding conflicts with this Court’s decisions in (i) Merrell Dow v.
Havner, 953 S.W.2d 706, 711 (Tex. 1997)(in determining whether there is no evidence of
probative force to support a jury’s finding, all the record evidence must be considered in
the light most favorable to the party in whose favor the verdict has been rendered, and
every reasonable inference deducible from that evidence is to be indulged in that party’s
favor); and (i1) City of Keller v. Wilson, 168 S.W.3d 802, 810 (Tex. 2005). (“No
evidence” points may only be sustained when the record discloses one of the following
situations: “(a) a complete absence of evidence of a vital fact; (b) the court is barred by
the rules of law or of evidence from giving weight to the only evidence offered to prove a
vital fact; (c) the evidence offered to prove a vital fact is no more than a mere scintilla;
(d) the evidence establishes conclusively the opposite of a vital fact.”).

c. The Court of Appeals failed to recognize that proof of substantial factor
causation in an asbestos case may vary depending on the type of product and the type of
disease at issue. Consequently, the Court of Appeals’ decision conflicts with this Court’s
decision in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 773 (Tex. 2007) (instructing
that the requirements for substantial factor causation may differ depending on the type of
asbestos product and the type of asbestos disease).

d. The Court of Appeals held that in order to prove substantial factor
causation, one must calculate the actual dose of asbestos inhaled by the plaintiff from the
defendant’s product. Consequently, the Court of Appeals’ decision conflicts with this
Court’s holding in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 772 (Tex.
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2007) (holding that the plaintiff must show “the approximate dose to which the plaintiff
was exposed,” which “need not be reduced to mathematical precision.”).

This Court has jurisdiction over this appeal under Government Code
§ 22.001(a)(2), because the Court of Appeals’ decision conflicts with the Court of
Appeals’ decision in Smith v. Kelly-Moore Paint Co., Inc., 307 S.W.3d 829 (Tex.
App. - Fort Worth 2010, no pet.). Compare Bostic, 320 S.W.3d at 601 (plaintiff failed to
adequately quantify the frequency, proximity and duration of asbestos exposure absent
actual measurements of what the plaintiff inhaled) with Smith, 307 S.W.3d at 836
(approximate measurements of the fibers released from the asbestos joint compound
created a triable issue of fact as to the aggregate dose to which the plaintiff was exposed).
Further, the Court of Appeals’ decision conflicts with the Court of Appeals’ decision in
Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304 (Tex. App. - Houston [1st Dist.]
2007, pet. denied). Compare Bostic, 320 S.W.3d at 597 (holding that substantial factor
causation in an asbestos case requires proof that plaintiff show that the asbestos fibers’
from the defendant’s product were the actual fibers that produced the harm) with
Stephens, 239 S.W.3d at 321 (holding that the plaintiff must show specific causation by
using epidemiological studies to link the “minimum exposure level (or dosage) of joint
compound with a statistically increased risk of developing the disease.”).

This Court has jurisdiction over this appeal, because the Court of Appeals has
committed an error of law of such importance to the state’s jurisprudence that it should be
corrected. See TEX. GOV'T CODE ANN. § 22.001(a)(6). The continual misinterpretation
of this Court’s decision in Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 772 (Tex.
2007) has made it nearly impossible for plaintiffs to hold an asbestos judgment on appeal.
Since this Court handed down the Borg-Warner decision in 2007, every asbestos
judgment in Texas for plaintiffs has been reversed, and every judgment for defendant
affirmed. See e.g. Smith v. Kelly-Moore Paint Co., Inc., 307 S.W.3d 829 (Tex.
App. - Fort Worth 2010, no pet.); Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304
(Tex. App. - Houston [1st Dist.] 2007, pet. denied); Georgia-Pacific Corp. v. Bostic, 320
S.W.3d 588 (Tex. App. - Dallas, 2010). Moreover, each different Court of Appeals has
imposed standards that are not scientifically possible, and thus present a complete bar of
litigation to these claims—such as requiring that proof of which fibers caused the disease,
or precise calculations of the amount of asbestos inhaled by the injured party despite the
fact that these exposures occurred decades ago. The Court of Appeals decision in this
case perpetrates the confusion. In order to rectify the confusion this decision has created,
and allow individuals who have been wrongfully injured to have their fair day in court
with a clear understanding of the law, this Court should grant review, clarify the asbestos
substantial factor standard, and reverse the Court of Appeals’ erroneous decision.
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Issue 1:

ISSUES PRESENTED FOR REVIEW

In Borg-Warner Corp. v. Flores, 232 S.W.3d 765, 773 (Tex. 2007), this
Court held that in an asbestos case, proof of causation does not require that
one “demonstrate that fibers from the defendant’s product were the ones, or
among the ones, that actually produced the malignant growth.” Id. at 773.

Did the Court of Appeals err in holding that in an asbestos case, where
multiple exposures combine to cause an individual’s disease, proof of
causation requires showing that the defendant’s asbestos product was the

“but for” cause of the disease, without which it would not have occurred?

Issue 2:

In Merrell Dow v. Havner, 953 S.W.2d 706, 711 (Tex. 1997) and City of
Keller v. Wilson, 168 S.W.3d 802. 810 (Tex. 2005), this Court held that in
determining whether there is no evidence of probative force to support a
jury’s finding, all the record evidence must be considered in the light most
favorable to the party in whose favor the verdict has been rendered, and
every reasonable inference deducible from that evidence is to be indulged
in that party’s favor.

Issue 3:

Did the Court of Appeals, in finding no evidence of frequent, proximate,
and regular exposure to asbestos, apply the wrong evidentiary standard of
review by disregarding all evidence favorable to plaintiff and giving weight
only to contradictory evidence elicited by defendant on cross-examination?

In Borg-Warner, 232 S.W.3d at 773, this Court held that the requirements

for substantial factor causation in an asbestos case may differ depending on

the type of disease and the type of asbestos product at issue.

Did the Court of Appeals err in failing to recognize proof of substantial
factor causation differs based on type of disease (e.g. mesothelioma versus
asbestosis) and type of product (e.g. friable versus encapsulated)?

Issue 4:

Borg-Warner states that the plaintiff, in proving substantial factor causation
in an asbestos case, must show “the approximate dose to which the plaintiff
was exposed,” which “need not be reduced to mathematical precision.”

Boro-Warner, 232 S.W.3d at 773.

Did the Court of Appeals err in requiring calculations of the dose actually
inhaled from the asbestos product in order to show substantial factor
causation?
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I. INTRODUCTION

The Court should grant review in this case, because the continued

misinterpretation by the lower courts of this Court’s decision in Borg-Warner Corp. v.

Flores, 232 S.W.3d 765, 773 (Tex. 2007) has made it scientifically impossible to prove

causation in an asbestos case. See Smith v. Kelly Moore Paint Co., Inc., 307 S.W.3d 829

(Tex. App.  Fort Worth 2010, no pet.)(upholding summary judgment based on “no

evidence” of causation); Georgia Pacific Corp. v. Stephens, 239 S.W.3d 304 (Tex. App.

— Houston [Ist Dist.] 2007, pet. denied) (reversing and rendering asbestos judgment

based on insufficient evidence of causation); Georgia-Pacific Corp. v. Bostic, 320

S.W.3d 588 (Tex. App. -Dallas, 2010) (reversing and rendering asbestos judgment based

on insufficient evidence of causation). Indeed, every judgment for the plaintiff in an
asbestos case since Borg-Warner has been reversed by the lower courts on appeal.

The Court of Appeals’ decision in this case not only continues to perpetrate the
confusion surrounding this Court’s Borg-Warner decision, but by requiring proof of
(1) which fibers caused the asbestos-disease, and (ii) calculations of the actual dose of
asbestos 1inhaled, has rendered causation in an asbestos case a literal scientific
impossibility. The Court of Appeals’ decision thus upends not only the principles set
forth by this Court in Borg-Warner, but also creates conflicts among the Courts of

Appeal. Compare Bostic, 320 S.W.3d at 601 (plaintiff failed to adequately quantify the

frequency, proximity and duration of asbestos exposure absent actual measurements of

what the plaintiff inhaled) with Smith, 307 S.W.3d at 836 (approximate measurements of

the fibers released from the asbestos joint compound created a triable issue of fact as to



the aggregate dose to which the plaintiff was exposed); compare also Bostic, 320 S.W.3d

at 597 (holding that substantial factor causation in an asbestos case requires proof that the
asbestos fibers from the defendant’s product were the actual fibers that produced the

harm) with Stephens, 239 S.W.3d at 321 (holding that substantial factor causation in an

asbestos case requires use of epidemiological studies to link the “minimum exposure
level (or dosage) of joint compound with a statistically increased risk of developing the
disease.”).

The confusion surrounding the application of the Borg-Warner decision is so
profound and of such widespread import, that in 2009 the Texas Senate passed Senate
Bill 1123 (SB 1123 by Sen. Duncan — R, Lubbock)' in order to legislatively repeal
portions of the lower courts’ interpretations of Borg-Warner.” Tex. S.B. 1123, 81* Leg.,
R.S. (2009) (App. E). Specifically, S.B. 1123 attempted to modify Chapter 90 of the
Civil Practice and Remedies Code to state that proof of causation in an asbestos
mesothelioma case does not require proof of “the numerical dose, approximate or

otherwise, of asbestos fibers” to which the individual was exposed, because this is

! See also Senate Comm. on State Affairs, Witness List, Tex. S.B. 1123, 81° Leg., R.S. (2009) (App. F); Senate
Comm. on State Affairs, Bill Analysis, Tex. S.B. 1123, 81* Leg. R.S. (2009) (App. G); S.J. of Tex., 81 Leg.,R.S.,
at 1170-1171 (2009) (Third Reading of S.B. 1123 Before the S. Comm. on State Affairs) (App. H); Tex. Sen.
Comm. of State Affairs Minutes, 81% Leg., R.S. (March 23, 2009) (App. I); Tex. Sen. Comm. of State Affairs
Minutes, 81% Leg., R.S. (April 2, 2009) (App. J).

? The video testimony of the debates of the State Affairs Committee and the Senate floor on SB 1123 can be viewed
at Debate on Tex. S.B. 1123 before the Texas Senate Committee on State Affairs, 81% Leg., R.S. (March 23, 2009)
(http://www.senate.state.tx.us/avarchive/?yr=2009&mo=03, from 33:27 to 3:18:22); Debate on Tex. S.B. 1123
before the Texas Senate Committee on State Affairs, 81* Leg., R.S.(April 2, 2009)
(http://www.senate.state.tx.us/avarchive/?mo=04&yr=2009&1im=50, from 48:30 to 55:05); Debate on Tex. S.B.
1123 on the Floor of the Senate, 81 Leg., R.S. (April 16, 2009)
(http://www.senate.state.tx.us/avarchive/?mo=04&yr=2009&1lim=50, from 3:15:59 to 6:30:25); Debate on Tex. S.B.
1123 on the Floor of the Senate, 81* Leg., R.S. (April 20, 2009)
(http://www.senate.state.tx.us/avarchive/?mo=04&yr=2009&lim=50, from 1:31:29 to 1:36:57).




scientifically impossible.  Tex. S.B. 1123, 81* Leg., R.S. (2009) (App. E). House Bill
1181 (HB 1181 by Eiland — D., Galveston), which like SB 1123 sought to repeal the
lower courts’ interpretation of Borg-Warner, had a hearing in committee, but no vote.
Tex. H.B. 1811, 81% Leg., R.S. (2009) (App. K).> Accordingly, neither SB 1123 nor H.B.
1181 became law. This Court should grant review of this case, in order to clarify the
confusion that has led to conflicts in the Courts of Appeal, the concerned interference of
the Texas legislature, as well as an absolute scientific bar to causation proof in an
asbestos case.

The Court of Appeals’ decision eviscerates the asbestos causation standard as
carefully set forth by this Court in Borg-Warner and continues the conflicting
interpretations of this decision.” Plaintiffs pray that the Court grant this Petition for
Review, clarify the asbestos substantial factor for Texas, and reverse the decision of the
Court of Appeals.

I1. STATEMENT OF THE FACTS

Timothy Bostic was diagnosed with mesothelioma, a fatal asbestos cancer, on
October 31, 2002, at the age of forty. 7 RR 154; 7 RR 166. Mesothelioma is a tumor that
develops in the mesothelial tissue, which is the tissue that lines the body’s organs. 5 RR
84. In Timothy Bostic’s case, his mesothelioma developed in the lining around his lungs.

11 RR 47. Mesothelioma is known as a “signal” tumor for asbestos exposure, meaning

? See also House Judiciary & Civil Jurisprudence Comm., Witness List, Tex. H.B. 1181, 81* Leg., R.S. (2009)
(App. L); Tex. House Judiciary & Civil Jurisprudence Comm. Corrected Minutes, 81* Leg., R.S. (March 30, 2009)

(App- M).

4 See e.g., Georgia-Pacific v. Stephens., 239 S.W.3d 304 (Tex. App.—Houston [1st Dist.] 2007, pet. denied); Smith
v. Kelly-Moore Paint Co., Inc., 307 S.W.3d 829 (Tex. App.—Fort Worth 2010, no pet.).




that asbestos exposure is an epidemiologically proven cause of mesothelioma. 5 RR 85-
86. Timothy Bostic died less than one year after his diagnosis, on September 5, 2003. 8
RR 66. He was survived by his wife of eighteen years, Susan, his eighteen year-old son,
Kyle, his father, Harold Bostic, and his mother, Helen Donnahoe. 7 RR 167-8.

According to the U.S. Department of Labor, “OSHA is aware of no instance in
which exposure to a toxic substances has more clearly demonstrated detrimental health
effects on humans than has asbestos exposure.” PX 2. OSHA recognizes that the life-
threatening diseases caused by asbestos exposure include lung cancer, cancer of the
mesothelial lining of the pleura and peritoneum, asbestosis, and gastrointestinal cancer.
Id. There 1s no known safe level of exposure to asbestos. 5 RR 140.

A. Timothy Bostic’s exposure to asbestos.

Timothy Bostic’s primary exposures to asbestos were from (i) as a child working
with his father with and around Georgia-Pacific asbestos joint compound for ten years
from 1967 to 1977 in Palestine, Texas; (i1) working for three months in the “hot section”
at a Palestine glass plant (“Knox Glass”) in the early 1980°s; (ii1) working for six months
with gaskets and insulation as a welder’s helper at Palestine Contractors in 1977-78;
(iv) household exposure to his father’s clothes when he was a child; and (v) limited use of
brake products.5 7 RR 176-77; 8 RR 21-22; 7 RR 186-88; 12 RR 28-29; 7 RR 18-19;

DX-33.

> Timothy worked with “three or four gaskets” a week and some pipe insulation for six months at Palestine
Contractors from 1977-78. 8 RR 18-19. He also estimated that he did about four brake jobs a year helping his
father. 7 RR 186. He performed “less than ten” clutch jobs in his lifetime. 8 RR 24.



After getting his Bachelor’s Degree in 1984, Timothy worked as a correctional
officer at the Texas Department of Criminal Justice. 7 RR 190. He retired as Captain of
the Correctional Officers when he was diagnosed with mesothelioma. 7 RR 190. There
1s no evidence that he was exposed to asbestos while working at the Texas Department of
Criminal Justice.

B. Asbestos joint compound.

Joint compound is a paste (sometimes called “mud”) used in construction to finish
out and smooth over gaps between pieces of sheetrock, corners, and nailheads, and for
smoothing out cracks that occur in walls. PX 17 at Step 8 (1974 Georgia-Pacific “Do-It
Yourself” Manual on Gypsum Wallboard Application) (App. N); 10 RR 64-65; PX 26 at
38790 (App. P) . Joint compound comes in both dry and pre-mixed formats. 10 RR 64.
Prior to 1978, some joint compound manufacturers made joint compound by combining
asbestos with a filler-type material that would harden on the wall, such as a plaster-of-
paris like material called gypsum. 10 RR 64. Asbestos exposure occurs during the
mixing, sanding, and clean-up of joint compound. 10 RR 71. During the time period that
Timothy Bostic used Georgia-Pacific asbestos joint compound, Georgia-Pacific
recommended a “minimum” of three coats of asbestos joint compound be applied to all
taped joints, and sanded after each application. PX-17 (App. N).

Georgia-Pacific sold bags of asbestos Triple-Duty dry joint compound, and one

and five-gallon containers of asbestos pre-mixed Ready-Mix joint compound, from 1965



until asbestos joint compound was banned by the United States Government in 1977.° 8
RR 158-59, 176. Georgia-Pacific asbestos joint compound contained from two to seven
percent asbestos. 8 RR 169; PX-33; PX-9. The bags of Georgia-Pacific Triple Duty
Joint Compound manufactured in Texas contained seven percent asbestos.” PX-12.
Georgia-Pacific’s expert, Dr. Richard Kronenberg, testified that joint compound
workers were in a trade known generally to be exposed to asbestos, because the asbestos
in joint compound was friable,® and not encapsulated, such as in a brake or gasket. 15
RR 213-14. 1In 1977, the Consumer Products Safety Commission (“CPSC”) banned
asbestos-joint compound for use by consumers on the basis that “[t]hese products present
an unreasonable risk of injury due to inhalation of fibers which increase the risk of
developing lung cancer and mesothelioma, diseases which have been demonstrated to be

caused by exposure to asbestos fibers.” PX-26 at 38790 (App. P)’; 5 RR 145; 6 RR 11.

% Georgia-Pacific Ready-Mix joint compound contained asbestos until 1977. 8 RR 54. In 1976, Georgia-Pacific
stated that it would not market an asbestos-free Ready-Mix until OSHA “start[s] a vigorous enforcement program . .
..” PX-40. A March 3, 1977 Georgia-Pacific intracompany memorandum stated: “My feeling on asbestos remains
the same: I want to continue to provide an asbestos Ready-Mix as long as possible.” PX-20. Georgia-Pacific
temporarily introduced an asbestos-free bag of joint compound in 1973, but then shortly thereafter reverted back to
bags of asbestos-containing joint compound. PX-54. By 1974, Georgia-Pacific was only “market testing, in limited
markets, a dry asbestos free powder product.” PX-41. Over 74 percent of the joint compound shipped by Georgia-
Pacific in 1977 contained asbestos. 9 RR 65.

7 The cost of shipping played a major role for Georgia-Pacific in Georgia-Pacific's ability to sell the product. 8 RR
179. Therefore, the seven percent asbestos joint compound manufactured in Acme, Texas was what was sold to
consumers of joint compound in Texas. 8 RR 179, PX-12.

8 This Court noted the potential difference in hazards as between friable and encapsulated asbestos: “We note, too,
that proof of causation may differ depending on the product at issue; ‘[iJn some products, the asbestos is embedded
and fibers are not likely to become loose or airborne, [while] [i]n other products, the asbestos is friable.” Borg-
Warner, 232 S.W.3d at 773, citing In re Ethyl Corp., 975 S.W.2d 606, 617 (Tex. 1998). The Consumer Products
Safety Commission stated that the asbestos in joint compound was “free-form asbestos,” which is “that which is not
bound, woven, or otherwise ‘locked-in’ to a product by resins or other bonding agents, or those from which fibers
can readily become airborne with any reasonably foreseeable use.” PX 26 at 38790 (App. P).

? Plaintiff’s Exhibit 26 is the Proposed Rulemaking for the CPSC Ban on Asbestos Joint Compounds. Respirable
Free-Form Asbestos, 42 Fed. Reg. 38,782 (proposed July 29, 1977) (to be codified at 16 C.F.R. 1145.4 (1977))
(App. P). The Ban was enacted on December 15, 1977. See 16 C.F.R. 1145.4 (1977).



The CPSC also recognized that children exposed at the same age as Timothy Bostic were
particularly at risk for exposure to asbestos joint compound. PX-26 at 38786 (App. P).
The CPSC concluded: “Asbestos in the household presents a great risk due to the
presence in the household of persons, such as children, who may be particularly
vulnerable to carcinogens. It is generally observed that, because of the long latency
period, exposure to inhalable asbestos . . . can be life-shortening for children.” Id.

C. Timothy Bostic’s exposures to Georgia-Pacific asbestos joint
compound.

The Court of Appeals misstates the evidence in concluding that there is “limited”
evidence of Timothy Bostic’s exposure to Georgia-Pacific’s asbestos joint compound.

Bostic, 320 S.W.3d at 588. Timothy was exposed to Georgia-Pacific asbestos joint

compound from 1967 to 1977 while working on residential construction with his father.
7 RR 178. Timothy testified that he was around joint compound work his “whole life,”
and that his father taught him to work with joint compound when he was “real young.” 7
RR 178. Harold Bostic testified that he used Georgia-Pacific asbestos joint compound
when working with Timothy for 98 percent of the time, “or more.” 12 RR 39. Harold
Bostic testified that when he was working with Timothy, Georgia-Pacific joint compound
was “the No. 1 product.” 12 RR 33. During the ten-year period from 1967 to 1977,
Timothy worked with Harold Bostic “on numerous occasions” using both dry and Ready-
Mix Georgia-Pacific joint compound. 12 RR 34-36.

Harold testified that he “always had an extra job working for the family,” that he

“worked about six hours a day after my regular job;” and that he was the family



“repairman.” 12 RR 22-23; 83-84. Harold Bostic testified that he worked with his son
just about every day from when he was five until the age of ten, and then every weekend
after that.'” 12 RR 136. During this period, Harold testified that Timothy used Georgia-
Pacific asbestos joint compound “many, many times.” 12 RR 137. Timothy recalled “as a
little guy helping him mud the holes . . . .” 7 RR 178. Timothy recalled observing joint
compound work prior to the age of ten, and performing it himself ever since. 7 RR 178.
In fact, Harold testified that “between the time Timmy was five years old until about 15
or 16 years old,” he could “see him sand . . . that joint compound and breathing in that
dust.”!' 12 RR 141. Harold testified that use of the Georgia-Pacific joint compound
created dust, especially during sanding, and that Timothy breathed the dust. 12 RR 35-
36. When Timothy was five to seven years old, Harold testified that Timothy would help
mix the asbestos joint compound: “[I]f I was doing sheetrock work, he’d mix the mud, '
every kid likes mud. And he’d mix it for me as best he could. And then I’d have to
follow him up and get the lumps out. And then he would spackle as far up as he could
reach. I wouldn’t let him get up on the ladder because they’re so dangerous, when he
was that small.” 12 RR 28. From the time he was very little, Timothy would help sand

asbestos joint compound “as far up as he could reach.” 12 RR 32.

1 When Harold and his wife divorced, Timothy was ten years old. 12 RR 26. From that point on, Harold got
Timothy every weekend and during the summer. 12 RR 26.

"' Timothy Bostic was also exposed to Georgia-Pacific asbestos joint compound by means of household exposure to
his father’s clothes. DX-33.

2 Harold Bostic referred to joint compound as “mud.” 12 RR 28-29.



Mesothelioma has a general latency period of thirty to forty years, meaning that
the cancer will develop almost thirty to forty years after exposure to asbestos. 5 RR 107.
Timothy Bostic was born in 1962, and was diagnosed with mesothelioma in 2002, at the
age of 40. 7 RR 166. Thus, Timothy Bostic’s exposures to Georgia-Pacific asbestos
joint compound, which occurred up to thirty-five years prior to his diagnosis, were
directly within the period of exposure that, based on latency calculations, would have
been extremely significant in the development of his mesothelioma. Indeed, Georgia-
Pacific’s expert Dr. Richard Kronenberg testified that taking into consideration the
average latency period for asbestos exposure and mesothelioma, Timothy’s years of
exposure to asbestos from Georgia-Pacific asbestos joint compound were “extremely
important in the development of his mesothelioma.” 15 RR 221-22.

Harold Bostic did not know that Georgia-Pacific asbestos joint compound could
be hazardous to Timothy’s health, nor did he see any warnings on the Georgia-Pacific
joint compound. 12 RR 36-37. Harold stated that if he had known that the Georgia-
Pacific asbestos joint compound that Timothy was using was dangerous and could cause
harm, he “wouldn’t even have let him in the same building.” 12 RR 60.

D. Approximate quantum of asbestos fibers released from Georgia-Pacific
asbestos joint compound.

Plaintiff’s expert Dr. William Longo tested the amount of asbestos fibers released
from Georgia-Pacific dry and pre-mixed joint compound while doing the same tasks as
performed by Harold and Timothy Bostic—mixing, sanding, and sweeping of Georgia-

Pacific asbestos joint compound. 10 RR 73 Dr. Longo has a Ph.D. in Materials Science



and Engineering. 10 RR 37, PX-66. He has studied asbestos products for over twenty-
five years. 10 RR 37. He developed a protocol for the Environmental Protection Agency
on how to analyze the amount of asbestos in dust. 10 RR 42. He also wrote the
American Society for Testing Material’s dust method for the analytical assessment of
measuring asbestos dust. /d. He is the former chairman of the Transmission Electron
Microscopy Analytical Committee for the National Asbestos Council, which developed
measurement methods to analyze asbestos. I/d. He has published peer-reviewed papers
on the ability of asbestos products to release asbestos. Id; see also PX-66. In order to
test the amount of asbestos released from asbestos products, Dr. Longo follows OSHA
and NIOSH protocols for measuring airborne asbestos. 10 RR 59-60.

Dr. Longo’s tests of the Georgia-Pacific asbestos joint compounds demonstrated
that persons who mixed, sanded, and cleaned-up Georgia-Pacific asbestos joint
compound were exposed to levels of asbestos thousands of time higher than the average
background of asbestos in the air of 0.0005 fibers per cubic centimeter (cc).”” 10 RR
136; 95. Dr. Longo measured a range of 2.7 to 6.6 fibers per cc when sanding and 4.7
fibers per cc when cleaning-up Georgia-Pacific Ready-Mix joint compound. 10 RR 84.
Dr. Longo measured 1.6 fibers per cc when mixing, 1.5 fibers per cc when sanding, and
1.4 fibers per cc when cleaning-up “dry” Georgia-Pacific asbestos joint compound.'* 10

RR 87. In addition, Dr. Longo testified that dumping a half a bag of joint compound

BThe EPA determined that the average background content of asbestos in the air is 0.0005 fibers per cc. 10 RR 95.

"The measurements of the dry bag of asbestos were lower than the Ready-Mix, because Dr. Longo only measured

nine linear feet of product from the dry bag. 10 RR 87. In other words, the less product that is used, the less
asbestos dust will be released into the air.
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released asbestos levels of 25 to 50 fibers per cc. 10 RR 112. The peer-reviewed,
published literature shows that exposures to asbestos from joint compound work is
comparable to the asbestos exposures of asbestos insulators, with a mean exposure to
asbestos of 10 fibers per cc.”> 5 RR 129, 140-41.

Dr. William Longo calculated that in a twenty-five pound bag of Georgia-Pacific
joint compound containing five percent asbestos, there would be 567,500,000
micrograms of asbestos per bag, which equals 11.4 quadrillion asbestos fibers. 10 RR
108-10.

E. Georgia-Pacific sold asbestos joint compound despite the fact that it
knew asbestos joint compound caused cancer.

Timothy Bostic worked with and around Georgia-Pacific asbestos joint compound
from 1967-1977.'° By 1965, the year that Georgia-Pacific began selling asbestos joint
compound, there were over a thousand publications in the literature discussing asbestos-

related disease. 6 RR 9. In 1966, the Gypsum Association, of which Georgia-Pacific

13See Rohl et al, Exposure to Asbestos in the Use of Consumer Spackling, Patching and Taping Compounds,
SCIENCE, vol. 189, no. 4204 (Aug. 15, 1975) (measuring “significant” exposure to asbestos up to 45 fibers per cc for
joint compounds containing 5 to 12 percent asbestos by weight). 7 RR 31, 62-64. See also Stern, et al., Mortality
Among Unionized Construction Plasterers and Cement Masons, AM. J. IND. MED., vol. 39, no. 4 (April 2001)
(finding that asbestos fiber concentrations generated by sanding asbestos joint compound were similar to those
measured in the work environment of asbestos insulation workers who had a seven fold increase in risk of cancer of
the lung and the pleura); Fischbein, et al., Drywall Construction and Asbestos Exposure, AM. INDUS. HYG. AssocC.
J., vol. 40, no. 5, at 402-07 (1979) (finding that asbestos joint compound workers have a significant risk of exposure
to asbestos, and “asbestos disease is an important hazard in this trade.”); Nicholson, Occupational and Community
Asbestos Exposure from Wallboard Finishing Compounds, BULL. N.Y. ACAD. MED., vol. 51, no. 10, at 1180 (1975)
(showing x-ray abnormalities in 37 of the 63 joint compound workers who had ten or more years exposure to
asbestos joint compound); Verma & Middleton, Occupational Exposure to Asbestos in the Drywall Taping Process,
AM. INDUS. HYG. ASsOC. J., vol. 41, no. 4, at 264-69 (1980) (finding that joint compound workers are
“occupationally exposed to potentially hazardous asbestos dust concentration in their work . . .[A] person engaged in
mixing, sanding and sweeping of asbestos-containing compound should wear an approved respiratory device.”) 5
RR 129-39.

' His father also took him to his construction sites while Timothy Bostic was a baby prior to 1967, and set him up in
a swing to watch the work. 15 RR 77.
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was a member, informed its members that “[g]overnment investigations indicate the
possibility of the use of asbestos as a cause of lung disease in industry. Payment of
claims arising from this could cost our industry many dollars unless counter action is
taken.” 6 RR 27; PX-5. In 1967, Georgia-Pacific was present at a Gypsum Association
meeting where it was noted that inhabitants of a neighborhood surrounding an asbestos
plant were getting lung carcinomas. 6 RR 28-29; PX-6. In 1970, the Georgia-Pacific
Safety Supervisor wrote an intra-office memorandum advising that the Mount Sinai
Hospital had found a spot on the lung of a man who did joint sanding on the job, and
warned that “the drywall industry might be on the next targets for their lung research.”
PX-8.

In 1970, Georgia-Pacific wrote to the Gypsum Association that “[a]sbestos is very
harmful.” 6 RR 33-34; PX-9. To avoid the cost of future product liability claims,
Georgia-Pacific suggested placing blame on contractors (which would include persons
such as Harold and Timothy Bostic): “We realize that someone will be the whipping boy.
Also, product liability will be stressed. It is our opinion that the entire blame can be
placed on the contractor for not insisting on respirators and dust masks while sanding.” 6
RR 34; PX-9. In 1971, the National Gypsum Company wrote to the President of
Georgia-Pacific: “Our tests indicate that sanding of joint treatment products . . . offer
some substantial potential hazards.” 6 RR 36; PX-11. In 1972, the Texas State
Department of Health wrote to the plant manager of the Georgia-Pacific plant in Acme,
Texas that “asbestos has recently been recognized as one of the more dangerous

L1}

pneumoconiosis producing substances,” “with indisputable evidence connecting asbestos
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exposure to increased probability of lung cancers and mesotheliomas . . . .” 6 RR 37-38;
PX-12.

As of 1972, federal law required that asbestos warning labels be placed on
asbestos products. 5 RR 23; PX-4. On April 11, 1973, almost a year after OSHA
promulgated these regulations, Georgia-Pacific stated “In view of the OSHA regulations,
we believe it is in our best interest to begin marking our bags of joint compound which
contain asbestos fiber.” 7 RR 65; PX-13; 9 RR 93. However, Georgia-Pacific
determined that there was no need to begin labeling its Ready-Mix joint compound in
compliance with OSHA at that time. 7 RR 65-66; PX-13. In 1974, OSHA issued a
citation to the Acme, Texas plant for not labeling one-gallon cans of asbestos Ready-Mix
joint compound. 6 RR 48; PX-18.

Georgia-Pacific did not warn its consumers that respirators should be worn while
sanding, despite its knowledge that respirators were necessary to avoid inhaling the
hazardous asbestos dust.!” In 1974, Georgia-Pacific produced a manual on asbestos joint
compounds, with a picture of a father working while the son mixed the joint compound
on the front cover. PX-17 (App. N). The manual was “designed for the average
homeowner who'’s involved in a home-improvement project.” 6 RR 44; PX-17. The
manual recommended sanding the joint compound after application, a task that Georgia-

Pacific knew would create unsafe levels of asbestos dust. 6 RR 40; PX-17. Georgia-

"7 On May 13, 1974, Mr. Burch, the head of sales for Georgia-Pacific, wrote to all Georgia-Pacific Gypsum Sales
Managers: “[W]e do know that the dust level in the mixing and sanding of joint compounds is sufficiently high that
respirators should be worn . . . . Respirators should be worn while sanding.” PX-41.
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Pacific placed no warnings in this manual as to the hazards of asbestos dust, nor did it
advise that users of the asbestos joint compound use respirators. 6 RR 40; 44; PX-17.

In May 17, 1974, Eugene Burch, head of sales for Georgia-Pacific, reported to Mr.
Wilson, the head of the Georgia-Pacific Gypsum Division, that there were 17 actual cases
of fibrosis in the lungs of members of the New York local painters union who performed
work with asbestos joint compound. 9 RR 95-96. Mr. Burch’s report stated: “Taping and
spackling compounds used in drywall finishing may expose workers to dangerous levels
of asbestos fibers, according to OSHA officials.” 9 R 97. Despite having seen actual
cases of asbestos-related disease, in 1977 Mr. Burch advised a customer concerned with
the welfare of his children that there were no dangers from using asbestos joint
compound. 9 RR 98-99; PX 22, 23. He told the customer that “there was no known case
of harm” from asbestos. 9 RR 98.

In 1975, Georgia-Pacific calculated that it could make more profits by selling
asbestos joint compound than asbestos-free joint compound:

We are benefitting from various manufacturers attempting to get asbestos

free ready mix into the market. Eventually the others will probably find a

way to make it and make it acceptable but the damage will already been

done and they’ll have no business. Let’s keep this in mind when we come
to ours and not market an asbestos free type . . .

PX-19.

On April 28, 1977, Georgia-Pacific received notice that the CPSC had voted
unanimously to ban the use of asbestos joint compounds. 6 RR 45-46; PX-21. On
August 3, 1977, the President of Georgia-Pacific urged the branches to expel their

inventories of asbestos joint compounds:
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You're probably aware, but in case you have not been advised, the [CPSC]
has finally published in the federal register the proposed rule making for
joint cement products containing asbestos . . . This means we have roughly
45 to 60 days to dispose of our inventories of joint cement containing
asbestos. It would seem appropriate that the branches should be advised of
the need to expel their inventories of asbestos joint compound as soon as
possible.

PX-43; 9 RR 114-15.

F. The Court of Appeals misstates the evidence as to the Knox Glass
exposures.

The Court of Appeals misstates the facts in claiming that Timothy was exposed to

asbestos for three full summers at Knox Glass, from 1980 to 1982. Bostic, 320 S.W.3d at

594. Timothy had two different responsibilities at Knox Glass: in the “cold end” of the
plant he made boxes, packed glass, and performed janitor work; and in the “hot end” he
was exposed to asbestos while he performed mechanic work and clean-up. 7 RR 172. Of
the three summers he worked at Knox Glass, Timothy estimated that he spent an
aggregate of only three months in the hot end, which would mean only one summer of
work around asbestos-containing products. 8 RR 42. Rather than viewing the evidence in
a light most favorable to Plaintiffs, the Court of Appeals instead states that Plaintiffs
“seek to narrow the time period of exposure to asbestos and asbestos-containing products
to three months by asserting that to be the cumulative amount of time that Timothy

worked in the hot end of the plant.” Bostic, 320 S.W.3d at 594 note 7 (emphasis added).

In fact, Timothy himself testified that he only worked for three months in the hot end. 8
RR 42. In addition, Harold Bostic, Timothy’s father, testified that Timothy would only

cut asbestos-cloth in the “hot end.” 12 RR 63. Georgia-Pacific’s expert, Dr. Richard
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Kronenberg, who is board certified in internal medicine and pulmonary disease,' and
who performed a medical study of the Knox Glass workers, testified that Timothy
Bostic’s exposure to asbestos at Knox Glass would be “on really the extreme low end of
exposure for the folks out at the glass plant.” 15 RR 218-19.

The Court of Appeals also errs in stating that Timothy and his father “underwent
testing to determine whether they had contracted an asbestos-related disease a result of

working at Knox Glass . ..” Bostic, 320 S.W.3d at 594, note 6. In fact, Dr. Kronenberg,

who performed the test, and found both chrysotile and amphibole fibers in Timothy
Bostic’s lungs,'” testified that there was no way to determine which occupational
exposures these fibers came from, and thus it was error to ascribe these fibers solely to
Knox Glass. 15 RR 224.

G. Plaintiffs did not rely on the “each and every exposure” theory to
prove substantial factor causation.

The Court of Appeals errs by holding that the “each and every exposure theory” is
the methodology that the experts used in determining whether the exposure from

Georgia-Pacific’s asbestos joint compound was a substantial contributing factor. Bostic

320 S.W.3d at 598 (“We agree with Georgia-Pacific’s assertion that appellees did not

establish substantial-factor causation to the extent they improperly based their showing of
specific causation on their expert’s testimony and the testimony of Dr. Kronenberg that
each and every exposure to asbestos caused or contributed to cause Timothy’s

mesothelioma.”)

8 15 RR 185.
15 RR 199.
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In a persistent disregard for basic scientific principles, the Court of Appeals fails
to recognize the difference between (i) the scientific tenet—adopted by both Plaintiffs’
and Georgia-Pacific’s experts—that every fiber inhaled necessarily contributes to an
individual’s aggregate fiber burden; and (ii) the analysis performed as to the frequency,
regularity, and proximity of Timothy Bostic’s Georgia-Pacific asbestos joint compound
exposure. Indeed, Georgia-Pacific’s expert in industrial hygiene, Dr. William Dyson,
testified that “by definition” each and every exposure increases one’s lifetime total dose.
15 RR 90. Georgia-Pacific’s expert in internal medicine and pulmonology, Dr. Richard
Kronenberg, testified: ‘“Asbestos diseases are—are—result from a total accumulated
exposure over a lifetime, and any—any exposure contributes.” 15 RR 205. That this
principle exists, however, does not mean that the experts in this case relied on the theory
that “every fiber” is a substantial contributing factor. Indeed, the opposite is true.

Dr. Samuel Hammar is a board certified pathologist who has specialized in
anatomic, clinical, and experimental pathology for over thirty-one years. 11 RR 9. He is
the co-editor of a textbook entitled PULMONARY PATHOLOGY, which is in every medical
library in the United States.® 11 RR 18. He is the author of approximately forty peer-
reviewed articles on the subject of asbestos and mesothelioma. 11 RR 21. He is also the
co-author of the book ASBESTOS: RISK ASSESSMENT, EPIDEMIOLOGY, AND HEALTH

EFFECTS, which addresses the diseases that asbestos can cause, as well as technical

2See PULMONARY PATHOLOGY (David Dail & Samuel P. Hammar, eds., 1994).

17



»2l 11 RR 22. He has been a member for seventeen

aspects of asbestos related medicine.
years of the U.S.-Canadian Mesothelioma Panel, which is a panel of twelve experts in
mesothelioma who review and confirm diagnoses of mesothelioma made by other
pathologists. Georgia-Pacific’s expert, Dr. Feingold, testified that Dr. Hammar is a
“world renowned pathologist.” 13 RR 162.

Dr. Hammar analyzed the mathematical threshold of asbestos exposure leading to
an increased risk of mesothelioma, and testified that Timothy Bostic’s ten year exposure
to Georgia-Pacific asbestos joint compound would have been enough in and of itself to
cause his mesothelioma. 11 RR 49. Specifically, contrary to the court of appeal’s
assertion that Dr. Hammar relied on the “each and every exposure theory” to opine that
the Georgia-Pacific asbestos joint compound was a substantial contributing factor,
Dr. Hammar testified that 0.1 fiber/cc years is the minimum threshold of asbestos
exposure that will lead to an increased risk of mesothelioma.”” Dr. Hammar testified
Timothy Bostic’s “primary occupational exposure was . . . in the construction industry.”
11 RR 48. Dr. Hammar stated that if Timothy Bostic had ten years of asbestos exposure
from Georgia-Pacific asbestos joint compound, and three summers of potential exposure

at Knox Glass, it does not “make common sense to ignore the exposure to Georgia-

Pacific products.” 11 RR 140. Dr. Hammar testified that Timothy Bostic was exposed to

?1See ASBESTOS: RISK ASSESSMENT, EPIDEMIOLOGY, AND HEALTH EFFECTS (Ronald F. Dodson and Samuel P.
Hammer, eds. 2005).

*? Dr. Hammar testified that 0.1 fibers/cc of asbestos exposure gives rise to an increased risk of seven cases per

100,000. 11 RR 37. Given that the expected is one case per million persons, that is a 70 times increased rate of
death at an exposure of 0.1 fiber per cc/year. 11 RR 37.
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enough Georgia-Pacific asbestos joint compound to, in and of itself, have caused his
mesothelioma:
Q. Was Timothy Bostic exposed at high enough levels, to your

knowledge, in doing this drywall work, in mixing, sanding, and cleaning up
of drywall materials sufficient to cause the disease mesothelioma?

A. Yes.

11 RR 49.

Additionally, Georgia-Pacific’s expert, pulmonary physician Dr. Richard Kronenberg,
testified that “Timothy Bostic’s exposure to drywall products containing asbestos as a
young person played a significant contributing factor in the development of his
mesothelioma.” 15 RR 221.

Yet instead of acknowledging this testimony, let alone viewing it in a light most
favorable to Plaintiffs, the Court of Appeals draws the incorrect conclusion that
Plaintiffs’ experts testified that the Georgia-Pacific asbestos joint compound exposure
was a substantial contributing factor based on the “every fiber” contributes theory, as
opposed to considering Timothy Bostic’s frequency, regularity, and proximity of
exposure to Georgia-Pacific asbestos joint compound. In so doing, the Court of Appeals
misstates the evidence.

Finally, Timothy Bostic was between 5-15 years old at the time of his exposure to
Georgia-Pacific asbestos joint compound. Both Plaintiffs and Georgia-Pacific’s experts
testified that children are more susceptible than adults to the impact of environmental

toxins. 4 RR 149-50; 5 RR 101; 13 RR 216-17.
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III. SUMMARY OF THE ARGUMENT

This Court’s 2007 decision in Borg-Warner v. Flores addressed a fact scenario in
which it was highly disputed whether the plaintiff’s lung scarring was an asbestos
disease; none of the plaintiff’s experts had ever studied the specific asbestos brake
product at issue; and it was unclear what indeterminate amount of time that the plaintiff
had worked with the defendant’s asbestos brake products, as opposed to a multitude of

other exposures. Borg Warner, 232 S.W.3d at 771-772. Faced with these facts, this

Court held that evidence of “some” exposure to asbestos is not enough, and that in order
to prove causation in an asbestos case, the plaintiff must prove that exposure to the
defendant’s product was a “substantial contributing factor” towards the plaintiff’s
asbestos disease. Id. at 773.

Since 2007, the misapplication of and confusion surrounding this Court’s holding
in Borg-Warner has resulted in an absolute bar to proving causation in an asbestos case,
conflicts among the Courts of Appeals as to what is required to prove causation in an
asbestos case, and even the introduction of bills in the Texas House and Senate that
would repeal the lower courts’ various and divergent interpretations of Borg-Warner.”
In this case, the Court of Appeals has so distorted this Court’s holding in Borg-Warner as
to make it scientifically impossible to prove causation in an asbestos case, even where, as
here, the individual has a cancer that is known as a signature cancer for asbestos

exposure—mesothelioma. Accordingly, this Court should grant review of this case in

order to clarify the asbestos causation standard.

3 See supra notes 1-3 and text accompanying.
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In this case, the Court of Appeals erred by holding that Plaintiffs must in essence
trace the asbestos fiber from the Georgia-Pacific asbestos joint compound to Timothy
Bostic’s cancer in order to show “but for” causation, which is not only scientifically
impossible, but also contrary to this Court’s holding in Borg-Warner. The Court of
Appeals further erred in failing to apply the well-settled standard for “no evidence”
review, and instead discredited all evidence favorable to Plaintiffs, and adopted only
those points elicited by Georgia-Pacific on cross-examination. Additionally, the Court of
Appeals ignored this Court’s admonishment in Borg-Warner that the level of proof
necessary to prove substantial factor causation in an asbestos case may vary based on the
type of product and disease at issue. Here, in contradiction to Borg-Warner, the Court of
Appeals failed to modify the level of proof necessary to show substantial factor
causation, where Timothy Bostic was exposed to highly friable asbestos from joint
compound, and where Timothy’s disease—mesothelioma—is caused by extremely low
levels of exposure to asbestos. Finally, the Court of Appeals incorrectly required that
Plaintiffs calculate the dose of asbestos actually inhaled from Georgia-Pacific’s product
in order to show substantial factor causation, even though this is (i) not scientifically
possible; and (ii) not required under Borg-Warner.

The erroneous interpretation of this Court’s holding in Borg-Warner will continue
to place an insurmountable bar to proving asbestos causation and perpetrate widespread
confusion and injustice, which the plain language of Borg-Warner reveals that this Court
did not intend. Plaintiffs pray that this Court grant this Petition for Review, clarify the

asbestos causation standard, and reverse the decision of the Court of Appeals.
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IV.  ARGUMENT

A. Borg-Warner v. Flores requires “substantial factor” causation, not “but
for” causation.

In a toxic tort case, the plaintiff must show both general and specific causation.

See Merrell Dow Pharms. v. Havner, 953 S.W.2d 706, 714-15. 720 (Tex. 1997).

“General causation is whether a substance is capable of causing a particular injury or
condition in the general population, while specific causation is whether a substance
caused a particular individual’s injury.” Havner, 953 S.W. 2d at 714. Here, as noted by
the Court of Appeals, Georgia-Pacific does not contest general causation—e.g. Georgia-
Pacific does not contest that asbestos exposure from Georgia-Pacific asbestos joint

compound can cause mesothelioma. Bostic, 320 S.W.3d at 595. Rather, Georgia-Pacific

contests specific causation—e.g. whether Timothy Bostic’s exposure to Georgia-Pacific’s
asbestos joint compound was a cause of Timothy Bostic’s mesothelioma. Id.

Thus, critical to this analysis is how this Court has defined specific causation in
the context of an asbestos case. In Borg-Warner v. Flores, this Court concluded that

exposure to “some” respirable fibers is not sufficient to show that asbestos was a

substantial factor in causing asbestosis. Borg-Warner, 232 S.W.3d at 766. In Borg-
Warner, Plaintiff Arturo Flores, a mechanic, was alleged to suffer from asbestosis
scarring, a disease which this Court recognized is “usually observed in individuals who
have had many years of high-level exposure, typically asbestos miners and millers,
asbestos textile workers, and asbestos insulators.” [Id. at 771. While this Court

understood that Mr. Flores was exposed to “some asbestos,” there was no approximate
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quantum of his total amount of asbestos exposure sufficient to conclude whether he had
enough exposure to cause his alleged disease, nor was there evidence of what percentage
of his exposure came from Borg-Warner products, the defendant in the case. See id. at
771-72. Indeed, it was hotly contested at trial whether Mr. Flores even suffered from
asbestosis scarring. See id. at 766. (Mr. Flores, who had a 50-pack/-year smoking
history, had a chief medical complaint at the time of trial of shortness of breath, which he
testified manifested itself after he had been mowing the lawn for 35-40 minutes. See id.
at 768). Thus, in Borg-Warner, this Court stated that in determining whether a
defendant’s asbestos product was a cause of the plaintiff’s disease, Mr. Flores’
“indeterminate exposure” was not sufficient, and the appropriate specific causation test in
an asbestos case is the substantial factor test: “In asbestos cases, then, we must determine
whether the asbestos in the defendant’s product was a substantial factor in bringing about

the plaintiff’s injuries.” Borg-Warner, 232 S.W.3d at 770.

1. Borg-Warner does not require proof of “but for” causation.

The Court of Appeals erred in holding that Borg-Warner requires proof that (i) an
asbestos product is a “substantial factor” in causing the plaintiff’s disease, and that (ii) the
asbestos product is the “but for” cause of the disease, meaning that here the plaintiff must
show that the exposure to Georgia-Pacific’s asbestos fibers was the event “without which

the [mesothelioma] would not have occurred.” See Bostic, 320 S.W.3d at 597. In its

attempt to graft “but for” causation onto the “substantial factor” test established by Borg-
Warner, the Court of Appeals actually misquotes this Court by adding “but for” language

where there was none: “‘In asbestos cases, then, we must determine whether the asbestos
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in the defendant’s product was a substantial factor in bringing about the plaintiff’s
injuries’ and without which the injuries would not have occurred.” Id. (quoting from
Borg-Warner as to substantial factor, but adding the additional language “and without
which the injuries would have occurred.”). Therefore, the Court of Appeals erroneously
concludes that because Plaintiff’s expert Dr. Hammar could not state that Timothy Bostic
would not have developed mesothelioma “absent exposure to Georgia-Pacific asbestos-

P19

containing joint compound,” Plaintiffs’ “evidence is insufficient to satisfy the required
substantial-factor causation element for maintaining this negligence and product liability

suit.” Bostic, 320 S.W.3d at 596-597.

The Court of Appeals therefore requires a scientifically impossible proposition—
that proof of causation in an asbestos case requires tracing the fibers from the defendant’s
product to the individual’s disease, in order to show that “but for” the exposure to
defendant’s product, the individual would not have developed the disease. This
conclusion ignores this Court’s plain language in Borg-Warner admonishing such a
requirement, and the basic principles of medicine and science, which state that it is not
currently knowable which fibers in a neoplastic process ultimately cause the cancer.
Dr. Hammar explained that in a person with exposure to different asbestos products, one
cannot isolate the exposure which was the cause of the mesothelioma:

Q. Is joint compound an exposure in this case you can say without it he
would never have developed mesothelioma?

A.  No, I don’t think you can do that. I don’t think you can do that for

probably any exposure that was a legitimate exposure.
11 RR 139.
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Georgia-Pacific’s expert Dr. Richard Kronenberg concurred that a scientist cannot isolate
any one exposure as the sole cause of a person’s mesothelioma. 15 RR 222.

In Borg-Warner, this Court recognized the scientific impossibility of proving “but
for” causation in asbestos cases. Specifically, this Court acknowledged “the proof
difficulties accompanying asbestos claims. The long latency period for asbestos-related
diseases, coupled with the inability to trace precisely which fibers caused disease and

from whose product they emanated, make this process inexact.” Borg-Warner, 232

S.W.3d at 773, citing Rutherford v. Owens-Illinios, Inc., 16 Cal. 4th 953, 67 Cal. Rptr.2d

16,941 P.2d 1203, 1219 (Cal. 1997). That the substantial factor test does not incorporate

“but for” causation is exemplified by this Court’s citation to Rutherford v. Owens-Illinois,

Inc., 941 P.2d 1203, 1219 (Cal. 1997). Rutherford emphasizes that substantial factor

causation does not encompass the scientifically impossible “but for” standard in an
asbestos case:

Plaintiffs cannot be expected to prove the scientifically unknown details of
carcinogenesis, or trace the unknowable path of a given asbestos fiber . . .
[W]e can bridge this gap in the humanly knowable by holding that plaintiffs
may prove causation in asbestos-related cancer cases by demonstrating that
the plaintiff’'s exposure to defendant’s asbestos-containing product in
reasonable medical probability was a substantial factor in contributing to
the aggregate dose of asbestos the plaintiff or decedent inhaled or ingested,
and hence to the risk of developing asbestos-related cancer, without the
need to demonstrate that the fibers from the defendant’s particular product
were the ones, or among the ones, that actually produced the malignant

growth. 24

** This Court’s recognition that “but for” causation is not required in an asbestos case where multiple products
may combine to cause a Plaintiff's disease, and where it is unknowable which fiber was “the one” that produced
the malignant growth, is affirmed by the RESTATEMENT (THIRD) OF TORTS. The comments to the Restatement
explain that factual causation may be satisfied when multiple actors combine together to produce a harm, even
when the actions of each individual actor are not sufficient in and of themselves to have caused the harm:
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Borg-Warner, 232 S.W.3d at 773, quoting Rutherford, 941 P.2d. at 1219 (emphasis

added); see also Jones v. John Crane, 35 Cal. Rptr. 3d 144, 149 n. 3 (Cal. Ct. App. 2005)

(holding that Rutherford requires proof that an individual asbestos-containing product is a
substantial factor contributing to the plaintiff’s risk or probability of developing cancer,
but not “but for” causation).

Thus in Borg-Warner, this Court recognized the scientific impossibility of proving
that asbestos fibers from a particular product were the “but for” nexus for the plaintiff’s
disease. > See id. This holding comports with this Court’s earlier toxic tort decision in

Merrell Dow Pharmaceuticals v. Havner, 953 S.W.2d 706, 718 (Tex. 1997). In Havner,

this Court grappled with the issue of general causation in a toxic tort case, and
specifically, whether there was sufficient evidence that the drug Bendectin caused birth
defects if ingested during pregnancy. See id. at 708. This Court concluded that there is a
difference between the “needs of our legal system” and “the limits of science,” in that
epidemiological studies showing an increase in the risk of developing a disease by
studying exposed populations cannot, by definition, pinpoint “the actual cause of a given

individual’s disease or condition.” Havner, 953 S.W.3d at 718. This Court determined

Able, Baker, and Charlie, acting independently but simultaneously, each negligently lean on
Paul's car, which is parked at a scenic overlook at the edge of the mountain. Their combined
force results in the car rolling over the edge of a diminutive curbstone and plummeting down
the mountain to its destruction. The force exerted by each of Able, Baker, and Charlie would
have been insufficient to propel Paul's car past the curbstone, but the combined force of any
two of them is sufficient. Able, Baker, and Charlie are each a factual cause of the destruction
of Paul's car.

RESTATEMENT (THIRD) OF TORTS, § 27, cmt f, Illus. 3.

¥ See also 63 AM. JUR. 2d Prods. Liab. § 27 (2010) (“In concurrent cause situations in which any one concurrent
cause operating alone could have produced the harm, however, “but for” causation is not a necessary element of
“substantial factor” causation, and the “substantial factor” test is truly a substitute test.”)
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that the proper balance between the limits of science and the need to show cause-in-fact
could be resolved by requiring the plaintiff to prove general causation through
epidemiological studies:

We recognize, as does the federal Reference Manual on Scientific Evidence,
that a disease or condition either is or is not caused by exposure to a
suspected agent and that frequency data, such as the incidence of adverse
effects in the general population when exposed, cannot indicate the actual
cause of a given individual’s disease or condition. But the law must
balance the need to compensate those who have been injured by the
wrongful action of another with the concept deeply imbedded in our
jurisprudence that a defendant cannot be found liable for an injury unless
the preponderance of the evidence supports cause in fact. The use of
scientifically reliable epidemiological studies and the requirement of more
than a doubling of the risk strikes a balance between the needs of our legal
system and the limits of science.

1d. (citations omitted).

Therefore, central to this Court’s causation jurisprudence is a recognition that in
toxic tort cases, where “actual” cause cannot be determined, the Court must strike a
balance between the limits of science and the requirement that the preponderance of the
evidence supports cause-in-fact. In Borg-Warner, this Court struck the balance with
respect to specific causation in asbestos cases by holding that the plaintiff must show that
the defendant’s asbestos product was a ‘“‘substantial factor” in causing the disease,
“without the need to demonstrate that fibers from the defendant’s particular product were
the ones, or among the ones, that actually produced the malignant growth.” Borg-

Warner, 232 S.W.3d at 773, citing Rutherford v. Owens-Illinois, Inc., 941 P.2d 1203,

1219 (Cal. 1997).
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2. The substantial factor test is a different test than “but for”’ causation.

The confusion inherent in the Court of Appeals’ analysis stems from a
misunderstanding of the distinct differences as between a “but for” analysis and the
“substantial factor” test. The Court of Appeals erred in holding that Borg-Warner

requires proof of “but for” causation in addition to substantial factor causation. Bostic

320 S.W.3d at 597. The substantial factor test is a separate test from “but for” causation.

See Union Pump v. Allbritton, 898 S.W.2d 773, 776-77 (Tex. 1995), and is not a part of
the causation analysis required by this Court in asbestos cases.

As this Court explained in Union Pump, the requirement of “substantial factor”
stems from the concept of “legal cause,” which means that it is not enough to “create a

condition” which then gives rise to the injury. Union Pump, 898 S.W.2d at 776. The

connection between the defendant and the plaintiff’s injuries simply may be too

attenuated to constitute legal cause. Lear Siegler, Inc. v. Perez, 819 S.W.2d 470, 472

(Tex. 1991). “Legal cause is not established if the defendant’s conduct or product does
no more than furnish the condition that makes the plaintiff’s injury possible.” Union

Pump, 898 S.W.2d at 776, quoting Lear Siegler, 819 S.W.2d at 472. Thus, in the seminal

case Palsgraf v. Long Island Railroad Co., 248 N.Y. 339, 162 N.E. 99 (N.Y. 1928),

where a man carrying a package tried to board a train, jumped aboard a car, was assisted
by two guards but in the course of which dropped his package, the package fell on the
rails and exploded, and the shock of the explosion threw down some scales at the other
end of the platform, striking Mrs. Palgraf, the court held that the action of the guards was

too remote from the resultant injury to Mrs. Palsgraf to hold that the railroad violated a
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duty to her, despite the fact that “but for” the action of the guards, the package would not
have fallen and in turn caused the scales to fall on Mrs. Palsgraf. /d. at 100. In his
dissent, cited in Union Pump, Judge Andrews stated that the decision should turn not on
duty but on proximate cause: “What we do mean by ‘proximate’ is that, because of
convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to
trace a series of events beyond a certain point.” Id. at 103 (Andrews, J., dissenting).

Thus, in our jurisprudence, it is the substantial factor test that protects against
those circumstances where “the defendant’s conduct or product does no more than
furnish the condition that makes the plaintiff’s injury possible,” and instead requires that
the “defendant’s conduct has such an effect in producing the harm as to lead reasonable

men to regard it as a cause . . . .” Union Pump, 898 S.W.2d at 776, quoting

RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965); see also Lear Siegler, Inc. v.

Perez, 819 S.W.2d 470, 472 (Tex. 1991). Section 431 cmt. a of the RESTATEMENT

(SECOND) OF TORTS states the same principles as reiterated by this Court in Union Pump
and Borg-Warner: that “substantial factor” requires that the “defendant’s conduct has
such an effect in producing the harm as to lead reasonable men to regard it as a cause . . .
.7 1d. Therefore, when the RESTATEMENT (SECOND) OF TORTS states that it is “necessary,
but it is not of itself sufficient” that “the harm would not have occurred had the actor not
been negligent,” the authors are making the same distinction as was set forth in Palsgraf,
Union Pump, and Lear Siegler: it is not enough to “furnish the condition” that gives rise
to the plaintiff’s injury; rather, to be a legal cause, it must also be a “substantial factor.”

The authors of the RESTATEMENT (SECOND) are not stating that the “but for” test is the
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same test as substantial contributing factor. Quite the opposite, they are stating that the
“substantial factor” test adds additional requirements—a “rough sense of justice”™—
beyond that found in “but for” causation.

By requiring proof of “substantial factor” causation but not “but for” causation in
an asbestos case, this Court has struck a careful balance, as it did in Havner, between the
limits of science and the requirements of our jurisprudence that the “defendant’s conduct
has such an effect in producing the harm as to lead reasonable men to regard it as a cause

.’ Union Pump, 898 S.W.2d at 776. That is, this Court requires proof of the

“frequency, regularity, and proximity” of the exposure to the asbestos product, as well as
the approximate quantum of asbestos fibers from the asbestos product to which the
individual was exposed, in order that the jury may determine whether this sufficiently

contributed to the individual’s aggregate dose of asbestos, such that it could be

considered a substantial factor in causing the plaintiff’s disease.”® Borg-Warner, 232

S.W.3d at 772. Therefore, when this Court states in Borg-Warner that Texas

jurisprudence requires more than the Lorhmann “frequency, regularity, and proximity”

test, and also requires the ‘““substantial factor test,” this Court is not adding to asbestos

%6 This Court explains that evidence of substantial factor causation was missing from Mr. Flores’ proof: “Thus,
while some respirable fibers may be released upon grinding some brake pads, the sparse record here contains no
evidence of the approximate quantum of Borg-Warner fibers to which Flores was exposed, and whether this
sufficiently contributed to the aggregate dose of asbestos Flores inhaled, such that it could be considered a
substantial factor in causing his asbestosis.” Borg-Warner, 232 S.W.3d at 772, citing Union Pump, 898 S.W.2d at
775.

30



cases the requirement of “but for” causation.”’ Borg-Warner, 232 S.W.3d at 770

(quoting Lohrmann v. Pittsburgh Corning Corp., 782 F.2d 1156, 1162 (4th Cir. 1986)).
Instead of recognizing this Court’s precedent and the careful balance this Court

struck between science and legal causation, the Court of Appeals instead cites to this

Court’s decision in Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007), in which

this Court held producing cause must include “but for” causation in the context of a car
wreck case. In such an instance, where there are no scientific barriers to showing the
chain of events that started a wreck—e.g. did the rear axle detach before the accident and
cause Mr. Ledesma to lose control of his truck—it is necessary to show that there was an
unbroken chain in the link of causal events.”® Id. In asbestos cases, however, as is
recognized by this Court, one cannot trace the actual fibers producing the asbestos

disease. Borg-Warner, 232 S.W.3d at 772. Accordingly, the Court of Appeals errs by

placing a scientifically impossible burden on plaintiffs in an asbestos case.

*" The RESTATEMENT (THIRD) OF TORTS states that “but for” causation is not required where multiple doses of a
toxic agent combine to produce a cancer: “When a person contracts a disease such as cancer, and sues multiple
actors claiming that each provided some dose of a toxic substance that caused the disease, the question of the causal
role of each defendant’s toxic substance arises. Assuming that there is some threshold dose sufficient to cause the
disease, the person may be been exposed to doses in excess of the threshold before contracting the disease. Thus,
some of the person’s exposure may not have been a but-for cause of the disease. Nevertheless, each of the

exposures prior to the person contracting the disease . . . is a factual cause of the person’s disease . . . . Whether there
are some exposures that are sufficiently de minimis that the actor should not be held liable is a matter not of factual
causation, but rather of policy . . ..” RESTATEMENT (THIRD) OF TORTS § 27, cmt. g (2002).

*¥ The Court of Appeals also cites to the inapposite case Metro Allied Insurance Agency, Inc. v. Lin, 304 S.W.3d 830
(Tex. 2009), in which this Court held that in a negligence and Deceptive Trade Practices Act claim for failure to
procure insurance, the plaintiff must prove the availability of such insurance in the first instance. Id. at 835-836. In
Metro Allied, like Ford v. Ledesma, there were singular alleged harms that could be traced back to a single alleged
“but for” act. These cases are inapplicable in the context of an asbestos toxic tort case, where the source of harm
cannot be traced to an individual fiber.
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3. There is conflict in the courts of appeals as to the interpretation of
the Borg-Warner asbestos causation standard.

It is not just this case that has perpetrated confusion with respect to this Court’s
holding in Borg-Warner. Indeed, the continued confusion surrounding this Court’s
decision in Borg-Warner has also created conflicts in the Courts of Appeals, and
therefore requires this Court’s review. While the Court of Appeals in this case held that
causation in an asbestos case requires proof of “but for” causation, other Courts of
Appeals have interpreted the Borg-Warner causation standard in different, yet still

erroneous, ways. In Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304 (Tex.

App. - Houston [Ist Dist.] 2007, pet. denied), the Houston Court of Appeals held that
proof of specific causation must be shown by using epidemiological studies to link the
“minimum exposure level (or dosage) of joint compound with a statistically increased

risk of developing the disease.” Id. at 321; see also Smith v. Kelly-Moore Paint Co., Inc.,

307 S.W.3d 829 (Tex. App. - Fort Worth 2010, no pet.) (holding that while the plaintiff

had satisfied the Lorhimann factors that the individual’s exposure to the product was
frequent, regular, and proximate, the plaintiff had not met its causation burden because
the plaintiff did not establish a minimum threshold dose for chrysotile only exposure that
would increase one’s risk of developing mesothelioma). The Stephens court errs by
confusing this Court’s requirements for general causation in a toxic tort case (e.g.
pursuant to Havner one must show a doubling of the risk in order to show that the
substance was capable of causing the disease in the first instance), with this Court’s

requirement as set forth in Borg-Warner that one can prove substantial contributing factor

32



by showing that the exposure to the defendant’s product “contributes” to the individual’s

aggregate dose of asbestos. Borg-Warner, 232 S.W.3d at 772.

At no point did this Court in Borg-Warner hold, as did the Court in Stephens, that
in order to show substantial contributing factor the plaintiff must amass epidemiology
studies broken out on product-by-product basis, with the exposure to each individual
product sufficient in and of itself to cause the disease. Stephens thus contradicts the
holding in Borg-Warner that it is sufficient to show that the defendant’s product
meaningfully contributed to the aggregate dose, without the need to prove that the
defendant’s product could in and of itself have been the sole cause of the harm. These
conflicts in the Courts of Appeals’ interpretations of the asbestos causation standard
require this Court’s review.

B. The Court of Appeals applied the wrong evidentiary standard of

review by disregarding all evidence favorable to plaintiff and giving

weight only to contradictory evidence elicited by defendant on cross-
examination.

The standard of review for no evidence, or legal insufficiency of the evidence, is
“improperly applied” if the Court of Appeals fails to affirm jury verdicts that are

supported by evidence. See City of Keller v. Wilson, 168 S.W.3d 802, 823 (Tex. 2005).

“The final test for legal sufficiency must always be whether the evidence at trial would
enable reasonable and fair-minded people to reach the verdict under review.” Id. at 827.
The reviewing court is required to credit evidence favorable to the verdict if the jury

could do so, and is required to reject evidence contrary to the verdict unless the jury
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could not do so. Id. The Court of Appeals in Bostic quite simply did not follow the
appropriate standard of review.

Texas jurisprudence requires that for a “no evidence” point to be sustained, the
record must disclose (a) a complete absence of evidence of a vital fact; (b) the court is
barred by rules of law or of evidence from giving weight to the only evidence offered to
prove a vital fact; (c) the evidence offered to prove a vital fact is no more than a mere
scintilla; or (d) the evidence establishes conclusively the opposite of the vital fact. See

City of Keller, 168 S.W.3d at 810 (quoting Robert W. Calvert, “No Evidence” and

“Insufficient Evidence” Points of Error, 38 TEX. L. REV. 361, 362-63 (1960)). Neither
(a), (b) or (d) apply here. It appears that the Court of Appeals relied on (c)—that the
evidence offered to prove a vital fact was no more than a scintilla.

If there 1s more than a scintilla of evidence, the Court of Appeals has no choice but

to overrule the no evidence point and affirm the jury verdict. See ACS Investors, Inc. v.

McLaughlin, 943 S.W.2d 426, 430 (Tex. 1997) (“Any evidence of probative force

supporting a finding requires us to uphold the jury verdict.”). Because of Texas’ historic
respect for jury verdicts, the no evidence standard of review requires the reviewing court
to “consider the evidence in the light most favorable to the verdict, and indulge every

inference that would support it.” City of Keller, 168 S.W.3d at 822. “A reviewing court

cannot substitute its judgment for that of the trier-of-fact, so long as the evidence falls
within this zone of reasonable disagreement.” Id. at 822. Contrary evidence should be
disregarded unless there is no favorable evidence, or the contrary evidence renders the

supporting evidence incompetent or conclusively establishes the opposite of the jury’s
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findings.” Id. at 810-11. The Court must therefore “credit favorable evidence if

reasonable jurors could, and disregard contrary evidence unless reasonable jurors could
not.” Id. at 827. “Jurors are the sole judges of the credibility of the witnesses and the
weight to give their testimony.” /d. at 819. The Court should assume that jurors decided
all credibility questions in favor of the verdict if reasonable minds could do so. /d. “If the
evidence falls within the zone of reasonable disagreement, [the reviewing court] may not
invade the fact-finding role of the jurors, who alone determine the credibility of the
witnesses, the weight to give to their testimony, and whether to accept or reject all or any
part of that testimony.” Hartland, 290 S.W.3d at 321-22.

Which brings us to our case. In a toxic tort case, proof of causation requires proof

of both general causation and specific causation. See Merrill Dow Pharm. v. Havner, 953

S.W.2d at 714. General causation is whether the substance is capable of causing injury,

and specific causation is whether the substance did cause injury to the particular

individual. Id. Here, Georgia-Pacific did not contest general causation. Georgia-Pacific

Corp. v. Bostic, 320 S.W.3d 588, 595 (Tex. App. — Dallas 2010). Thus, the question that

confronted the Court of Appeals was whether there was sufficient evidence that Georgia-

Pacific was a cause of the death of Timothy Bostic.

%% This Court held that more often than not contrary evidence is discarded in the face of a jury verdict: “As trials
normally focus on issues that jurors could decide either way, reviewing courts must disregard evidence contrary to
the verdict far more often than they must consider it. Just as no-evidence review that starts by disregarding contrary
evidence often must end up considering considerably more, no-evidence review that begins by considering all the
evidence must usually end up by considering considerably less. Again, we do not presume to categorize all
circumstances in which contrary evidence must be disregarded; a few examples serve to demonstrate that even under
the inclusive standard, viewing all the evidence in a light favorable to the verdict often requires that much of it be
disregard.” City of Keller, 168 S.W.3d at 818-819.
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In holding that there is “insufficient evidence of Timothy's frequent and regular
exposure to Georgia-Pacific’s asbestos-containing joint compounds during the relevant
time period,” and thus insufficient evidence of causation, the Court of Appeals errs by
disregarding the evidence showing Timothy’s significant exposure to Georgia-Pacific
asbestos joint compound.

The Court of Appeals recognized that Harold Bostic testified to wusing
Georgia-Pacific asbestos joint compound with Timothy “many times” over a ten-year
period, and that Timothy’s work history shows he was exposed to Georgia-Pacific
asbestos joint compound as a co-worker of Harold Bostic and through household

exposure.”’  Bostic, 320 S.W.3d at 600. Nonetheless, in contradiction to the “no

evidence” principles set forth by this Court, the Court of Appeals does not view the
evidence in a light most favorable to Plaintiffs, and instead chooses to credit competing
evidence that the Court of Appeals states “belies an assertion of exposure occurring
‘many times.”” Id. at 599. By so doing, the Court of Appeals does not apply the proper
evidentiary standard of review. Without explanation, the Court of Appeals summarily
states: “[o]n this record, there is insufficient evidence of Timothy’s frequent and regular
exposure to Georgia-Pacific’s asbestos-containing joint compound during the relevant
time period.” Id. Presumably, the Court of Appeals is giving great deference to the
points elicited by Georgia-Pacific on cross-examination of Harold Bostic, in which

Harold was pressed to recall the specific part-time jobs on which he used Georgia-Pacific

3% Bostic, 320 S.W.3d at 600.

3! The Court of Appeals does not cite at all to the testimony of Timothy Bostic, in which he describes working as a
child and “his whole life” with his father doing joint compound work. See supra at Section I1.C.
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with Timothy over forty years ago. Id. at 593. What the Court of Appeals discredits
entirely is Harold Bostic’s testimony that in his lifetime of work as a handyman, he used
Georgia-Pacific asbestos joint compound with Timothy for 98 percent of the time, or
more, and that between the time that Timothy was five years old, to 15 or 16 years old, he
used Georgia-Pacific asbestos joint compound on a continual basis and “many, many
times.” 12 RR 39; 137. Timothy testified that he worked around asbestos joint
compound with his father his “whole life.” 7 RR 178. Harold testified that he “always
had an extra job working for the family,” and that he “worked about six hours a day after
my regular job.” 12 RR 22-23. Given that Harold testified that 98 percent of that time he
used Georgia-Pacific asbestos joint compound, and that he worked with Timothy on a
continual basis, the reasonable inference to be made is that during the ten year period
from 1967 to 1977, Timothy was exposed to asbestos from Georgia-Pacific joint
compound on a regular, frequent, and proximate basis.

The Court of Appeals erroneously places great weight on the fact that at the time
of trial, nearly forty years after working on these projects, Harold Bostic was able to

recall the names of only eight construction projects that he worked on between 1967 to

1977. Bostic, 320 S.W.3d at 593-94. The Court of Appeals therefore adopts Georgia-
Pacific’s argument that these must have been the only projects upon which Harold Bostic
worked with his son Timothy during this time period, thereby limiting Timothy Bostic’s
exposure to Georgia-Pacific asbestos joint compound. /d. In a clear violation of the
admonitions of this Court in City of Keller, that it is the province of the jury to resolve all

conflicts in the evidence, and that the Court of Appeals must assume that jurors resolved

37



all conflicts in accordance with the verdict,*® the Court of Appeals reverses the applicable
standard by resolving all conflicts in favor of Georgia-Pacific, and disregarding evidence
favorable to the verdict. Following are the conflicts in testimony that the Court of
Appeals erroneously resolves in favor of Georgia-Pacific:

# The Court of Appeals concludes that Harold Bostic only worked on one
remodeling job at a time, with each job taking a “lengthy period of time
to complete.” Bostic, 320, S.W.3d at 593. This conclusion ignores the
clear contradictory testimony of Harold Bostic, who states that he would
not work on one job at a time, and that there were side jobs and
emergencies that came up “constantly” and “every day.” 12 RR 83-84.

# The Court of Appeals incorrectly states that only “three projects”
involved joint compound work. Bostic, 320 S.W.3d at 593. In fact,
Harold Bostic testified that of the eight projects he recalled, he
performed joint compound work on at least seven of them, and he was
unsure as to the eighth. 12 RR 122 (joint compound used on “prefab”
house); 12 RR 126-27 (joint compound used on utility room and cracks
throughout family home); 12 RR 81 (“everything inside was drywalled”
in the service station); 12 RR 92 (drywall “from one end to the other” in
his sister’s older house); 12 RR 117 (patching work with joint
compound at his mother’s house); 12 RR 117 (the “whole thing was
drywalled” in the bathroom his brother’s house); 12 RR 81 (did drywall
work building garage and living quarters for a friend); 12 RR 90-91
(cannot remember if he did joint compound work at his sister’s new
house).

# The Court of Appeals concludes that Timothy Bostic’s direct and
bystander exposure to Georgia-Pacific asbestos joint compound was
“limited,” and that there was only one project on which Harold Bostic
used Georgia-Pacific. Bostic, 320 S.W.3d at 593. This contradicts
Harold Bostic’s testimony that “[f]rom the time I started with [Timothy]
until he wasn’t able to work anymore, we used Georgia-Pacific for the
simple reason it’s good,” and that he used Georgia-Pacific asbestos
joint compound 98 percent of the time, “or more.” 12 RR 39.

32 City of Keller, 168 S.W.3d at 819-820.
3 12 RR 135.
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The Court of Appeals concludes that the only jobs that Harold worked
with Timothy were the jobs that he was able to recall at trial, when in
fact Harold testified that there was no doubt in his mind that he worked
on other jobs, and that he was simply having trouble recalling all of
them over thirty years later. 12 RR 136-37. The Court of Appeals
ignores Harold’s testimony that “old age has caught up” with him,** and
he “can’t remember 35 years ago,”” but that Harold was certain that he
worked on more places than those he was able to recall at the time of
trial 12 RR 136.

The Court of Appeals infers that if Timothy was merely present with
Harold Bostic on a project, and not specifically performing drywall
work, that he would not have been exposed to asbestos joint compound,
and therefore there were only “three” jobs on which Timothy may have
been exposed. Bostic, 320 S.W.3d at 593-94. This is contradicted by
the evidence in this case, which shows that because the asbestos in joint
compound is not encapsulated, and instead becomes airborne by means
of mixing, sanding, and clean-up, bystanders are exposed to the
asbestos. PX-26 (“Fibers were detected in adjacent rooms during

mixing operations and it was reported that . . . ‘significant
concentrations of asbestos remained suspended and could pervade living
quarters for a considerable duration of time . . .” [T]he use of spackling

and other patching compounds (in mixing, sanding, and cleanup
operations) may expose the user and other members of the household to
‘significant concentrations of asbestos.””). The make-up of joint
compound dictates that the dust will dissipate and “scatter” upon
application and clean-up. 10 RR 101, 103-105.

The Court of Appeals incorrectly limits the drywall work in the house
which Timothy Bostic lived with his father Harold to one instance—*a
utility room” when Timothy was four or five years old**—when in fact
Harold testified that the sheetrock “cracked solid all over” the house,
and “they all had to be repaired.” 12 RR 115, 131.

The Court of Appeals accepts unequivocally Georgia-Pacific’s
argument that if Harold Bostic states that he “could not recall” Timothy
“working with drywall” that Timothy was not exposed to asbestos joint
compound, and therefore there were only “three” projects on which he
may have been exposed. Bostic, 320 S.W.3d at 593-94. Harold states

¥ 12RR 115
312 RR 131.

3¢ Bostic, 320 S.W.3d at 593.
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that because his memory cannot almost forty years later place Timothy
at a precise place and time, it would be incorrect to conclude that
Timothy was not there by his side, as was the normal practice: “I don’t
think I ever said that he didn’t or did work on some place. He could
have worked on all of them. He could have worked on half of them. 1
never said that he did or didn’t that I recall, that I say he did or didn’t.”
12 RR 131.

¢ The Court of Appeals states that Harold Bostic did no joint compound
work in his mother’s house, which 1s incorrect. Bostic, 320 S.W.3d at
594. In fact, Harold Bostic testified that there were cracks that he would
have to “patch,” but that he did not do “drywall projects” where he
“installed sheetrock.” 12 RR 117. Here, the Court of Appeals confuses
the fact that hanging sheetrock (drywall) is not the only process by
which joint compound was used, and that it is also used for patching.
PX 26 at 38790 (App. P).

= The Court of Appeals states with skepticism that Timothy was “four or
five years” of age at the time that his father allowed him to mud or sand
with him at the family home, thus adopting Georgia-Pacific’s argument
that he was too young to have meaningfully participated in his father’s
work. Bostic, 320 S.W.3d at 593. This is contradicted by Georgia-
Pacific’s marketing materials, which depict a father and young toddler
working with joint compound together,”” as well as the testimony of
Timothy and Harold Bostic.*®

The Court of Appeals errs in viewing the evidence in a light most favorable to
Georgia-Pacific, rather than viewing Harold Bostic’s testimony in a light most favorable
to Plaintiffs. The jury found that Georgia-Pacific was 75% responsible, and clearly did
not believe Georgia-Pacific’s argument that the eight jobs that Harold was able to recall
by name were the only jobs that he and Timothy worked on. Instead of following the

requisite “no evidence” standard of review, the Court of Appeals instead finds that the

T PX-17 (App. P).

38 See supra Section IL.C.
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evidence “belies” that Harold Bostic worked with Georgia-Pacific joint compound “many,

many, many times” with Timothy. Bostic, 320 S.W.3d at 599.

The Court of Appeals, in discrediting all the evidence above, and in applying an
incorrect standard of review, then compounds its error by refusing to acknowledge
Dr. Hammar’s testimony that Timothy’s exposure to asbestos joint compound was
sufficient in and of itself to cause his mesothelioma:

Q. Was Timothy Bostic exposed at high enough levels, to your
knowledge, in doing this drywall work, in mixing, sanding, and
cleaning up of drywall materials sufficient to cause the disease
mesothelioma?

A. Yes.

11 RR 49.

Instead, the Court of Appeals insists, contrary to the evidence, that Plaintiffs proved

substantial factor causation based on the “each and every exposure” theory. Bostic, 320

S.W.3d at 599.

The standard of review i1s not what is more reasonable in the view of the Court of
Appeals, but it is only whether there is any probative evidence that “would enable

reasonable and fair-minded people to reach the verdict under review.” City of Keller, 168

S.W.3d at 827. The Court of Appeals misapplied the standard of no evidence review by
failing to consider legally sufficient evidence. Because there is legally sufficient evidence
from which the jury could determine that it was more likely than not that Georgia-Pacific
was a cause of Timothy Bostic’s death, this Court should grant review and reverse the

Court of Appeals’ judgment.
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C. The Court of Appeals failed to apply this Court’s qualification that the
“frequency, regularity, and proximity” test may differ depending on
the type of disease and product.

The Court of Appeals also ignores this Court’s qualification that proof of
causation, and hence the amount of frequency, proximity, and duration of exposure, may
differ depending on the product at issue and the disease at issue, and thereby applies too
high a burden to Plaintiffs. First, this Court recognized that “it is generally accepted that
one may develop mesothelioma [in contrast to asbestosis] from low levels of asbestos

exposure.” Borg-Warner, 232 S.W.3d at 771. This is confirmed by the record in this

case. Dr. Arnold Brody, professor of cell biology at Tulane University Medical School,
testified: “[T]here’s no safe level for mesothelioma. In other words, no one’s ever been
able to show a level that will prevent everyone from getting mesothelioma. Now, you
can do that for asbestosis, and you can get pretty close probably for most lung cancer
cases, but for mesothelioma, no one’s ever shown a safe level.” 4 RR 92. Georgia-
Pacific’s expert in internal medicine and pulmonary disease, Dr. Richard Kronenberg,
testified that mesothelioma, in contrast to asbestosis, requires lower levels of asbestos
exposure to cause the disease. 15 RR 189. Further, every expert, including Georgia-
Pacific’s experts agreed that children are more susceptible to disease from exposure to
toxic substances. 4 RR 149-50; 5 RR 101; 14 RR 29-30; 13 RR 216.

The Court of Appeals errs by not recognizing that extremely low levels of
exposure to asbestos can cause mesothelioma, and therefore in order to meet the legal
standard of frequent, proximate, and regular exposure, the causation standard is

somewhat less rigid. See Tragarz v. Keene Corp, 980 F.2d 411, 421 (7th Cir. 1993)
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(holding that the frequency, regularity, and proximity test becomes “even less rigid” when
dealing with mesothelioma, which can develop after only minor exposures to asbestos
fibers).

The Court of Appeals also does not recognize, as does this Court in Borg-Warner,
that the nature of the asbestos product will change the analysis required for proof of

causation. Borg-Warner, 232 S.W.3d at 773. In Borg-Warner, the asbestos fibers were

embedded in brake pads, and often “destroyed by the heat of friction and therefore [are]
not released to the public as asbestos fiber.” Id. at 767. This Court cautioned that proof
of exposure may differ where a friable product is at issue: “We note too, that proof of
causation may differ depending on the product at issue; ‘[i]n some products, the asbestos
is embedded and fibers are not likely to become loose or airborne, [while] [i]n other
products, the asbestos is friable.”” Id. at 773 (citations omitted). Asbestos fibers in joint
compound are neither embedded nor “destroyed” by the heat of friction. On the contrary,
the CPSC stated that asbestos in joint compound is “free-form” asbestos that is not
“bound, woven, or otherwise ‘locked in’ to a product by resins or other bonding agents,
or those from which fibers can readily become airborne with any reasonably foreseeable
use.” PX 26 at 38790 (App. P). The Court of Appeals, in rejecting Plaintiffs’ evidence of
frequent, proximate, and regular exposure in favor of some unknown, unattainable
standard, errs by failing to consider the extremely friable nature of the individual product

at issue in this case.
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D. The Court of Appeals erred in holding that this Court requires
Plaintiffs to calculate the dose of asbestos inhaled by Timothy Bostic.

Finally, the Court of Appeals errs by holding that “appellees’ evidence is
insufficient to provide quantitative evidence of Timothy’s exposure to asbestos fibers

from Georgia-Pacific’s asbestos-containing joint compound . . .” Bostic, 320 S.W.3d at

601. Borg-Warner states that the plaintiff, in proving substantial factor causation, must
show “defendant-specific evidence relating to the approximate dose to which the plaintiff

was exposed,” which “need not be reduced to mathematical precision.” Borg-Warner,

232 S.W.3d at 773. In interpreting this standard, the Court of Appeals disregards

Dr. Longo’s approximate quantum of the asbestos fibers released from Georgia-Pacific

joint compound, by stating that he failed to establish a “dose” for Timothy. Bostic, 320

S.W.3d at 601. Specifically, Dr. Longo testified that while he measured the release of

asbestos fibers from Georgia-Pacific asbestos joint compound while performing the same
mixing, sanding, and clean-up tasks that exposed Timothy Bostic to asbestos, it would be
scientifically impossible for him to recreate Timothy Bostic’s exposure without having
performed contemporaneous measurements at the time. 10 RR 73; 10 RR 106. Because
Dr. Longo testified that it would be scientifically impossible for him to calculate the
precise dose of asbestos that Timothy Bostic inhaled, the Court of Appeals held that
“Dr. Longo’s testimony regarding the results of his material practice simulation studies
do not quantify Timothy’s exposure to asbestos fibers from Georgia-Pacific’s asbestos-

containing joint compound.” Bostic, 320 S.W.3d at 601. Therefore, lacking an exact
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“dose” of the airborne fibers which Timothy inhaled, the Court of Appeals found no
evidence of quantification. See id.

At the outset, the Court of Appeals again violates basic principles of science—
here require time travel to measure the dose of asbestos from Georgia-Pacific’s joint
compound that Timothy Bostic inhaled. The absolute injustice created by this standard
requires this Court to grant review of this case. Indeed, the importance of this issue to the
state of Texas is exemplified by the fact that the Texas Senate, in response to the Borg-
Warner decision, introduced and passed Senate Bill 1123, eliminating the requirement of
“numerical dose, approximate or otherwise, of asbestos fibers to which the claimant was
exposed that are attributable to defendant. . . .»* Tex. S.B. 1123, 81* Leg., R.S. (2009)
(App. E); see also S.J. of Tex., 81" Leg., R.S., at 1170-71 (2009) (Third Reading of S.B.
1123 Before the S. Comm. on State Affairs) (App. J). The impossibility of this draconian
interpretation of Borg-Warner, which negates the possibility of ever meeting causation in
an asbestos case, has been recognized in the FEDERAL REFERENCE MANUAL ON
SCIENTIFIC EVIDENCE, which states: “Human exposure occurs most frequently in
occupational settings where workers are exposed to industrial chemicals like lead or
asbestos; however, even under these circumstances, it is usually difficult, if not
impossible, to quantify the amount of exposure.” Bernard D. Goldstein and Mary Sue
Henifin, Reference Guide on Toxicology, in FEDERAL REFERENCE MANUAL ON

SCIENTIFIC EVIDENCE 403, 405 (2d ed. 2000). (App. O).

'S.B. 1123 was introduced as H.B. 1811 by Representative Eiland. H.B. 1811 did not get out of committee, and
therefore S.B. 1123 and H.B. 1811 did not become law.
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1. Plaintiffs calculated an approximate quantum of the dose from
Georgia-Pacific asbestos joint compound.

Here, Dr. William Longo tested the amount of asbestos fibers released from
Georgia-Pacific dry and pre-mixed joint compound while doing the same tasks as
performed by Timothy Bostic—mixing, sanding, and sweeping of Georgia-Pacific
asbestos joint compound. 10 RR 73. Dr. Longo’s tests of the Georgia-Pacific asbestos
joint compounds demonstrated that persons who mixed, sanded, and cleaned-up Georgia-
Pacific asbestos joint compound were exposed to levels of asbestos many times greater
than the current OSHA permissible exposure limit of 0.1 fiber cc,*” and thousands of time
higher than average background of asbestos in the air of 0.0005 fibers per cc.*' 10 RR
136; 95. Dr. Longo measured a range of 2.7 to 6.6 fibers per cc when sanding and 4.7
fibers per cc when cleaning-up the Georgia-Pacific Ready-Mix joint compound. 10 RR
84. For the study on the dry bag of asbestos, Dr. Longo measured 1.6 fibers per cc when
mixing, 1.5 fibers per cc when sanding, and 1.4 fibers per cc when cleaning-up.* 10 RR
87. In addition, Dr. Longo testified that dumping a half a bag of joint compound released
asbestos levels of 25 to 50 fibers per cc. 10 RR 112 Dr. Longo calculated that in a
twenty-five pound bag of Georgia-Pacific joint compound that contained five percent

asbestos, there would be 567,500,000 micrograms of chrysotile per bag, which equals

*In 1972, the OSHA permissible exposure level to asbestos was 5 fibers per cubic centimeter for an eight hour
time-weighted average. 10 RR 136. OSHA lowered the asbestos permissible exposure level to 2 fibers per cc in
1976. 10 RR 138. The current OSHA asbestos permissible exposure level is .1 fiber per cc. 10 RR 136.

*I The EPA determined that the average background content of asbestos in the air is .0005 fibers per cc. 10 RR 95.

2 The measurements of the dry bag of asbestos were lower than the Ready-Mix, because Dr. Longo only measured

nine linear feet of product from the dry bag. 10 RR 87. In other words, the less product that is used, the less
asbestos dust will be released into the air.
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11.4 quadrillion chrysotile fibers. 10 RR 108-10. In the Ready-Mix study, Dr. Longo
measured 16 billion asbestos structures on the clothing of the worker who sanded
Georgia-Pacific asbestos Ready-Mix joint compound. 10 RR 239-40.

Dr. Longo’s quantification of the asbestos fibers released from Georgia-Pacific
asbestos joint compound is supported by the measurements taken by the Texas State
Department of Health, the Gypsum Association, and the peer-reviewed, published
literature. A Texas State Department of Health Survey of the Georgia-Pacific Acme,
Texas plant showed that stacking bags of asbestos joint compound released 13.7 fibers
per cubic foot of asbestos. PX-12. The Gypsum Association, of which Georgia-Pacific
was a member, measured exposure levels from dry mixing, sanding, and sweeping
asbestos joint compounds that exceeded the 1972 OSHA permissible excursion limits of
10 fibers per cc. 6 RR 25-26. For example, in one instance, sanding joint compound for
thirty minutes released asbestos fiber levels of almost 40 fibers per cc. 6 RR 26. The
peer-reviewed, published literature shows that exposures to asbestos from joint
compound work is comparable to the asbestos exposures of asbestos insulators, with a
mean exposure to asbestos of 10 fibers per cc.* 5 RR 129, 139-40.

2. The facts of this case are vastly different from those of Borg-
Warner.

The facts presented by this case are inapposite from the exposure evidence that the
Texas Supreme Court found insufficient in Borg-Warner. In Borg-Warner, the Plaintiff

worked as a brake mechanic for thirty-five years, performing brake jobs with numerous

# See supra at note 15.
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different brands of brake pads. Borg-Warner, 232 S.W.3. at 765. He worked with Borg-

Warner brake pads for only three of those thirty-five years, from 1972-75. See id. In
contrast, Timothy Bostic worked with Georgia-Pacific asbestos joint compound “98
percent of the time” if not more, for ten years. 12 RR 39. In Borg-Warner, Plaintiff’s
expert testified that “most of the asbestos in brake linings is destroyed by the heat of
friction and therefore is not released to the public air as asbestos fiber.” Id. at 767. In
contrast, the evidence in this case is that the asbestos fibers were not destroyed by use or
application, but rather were released many hundreds of times above background. 10 RR
136; 95. In Borg-Warner, no scientist provided testimony as to the properties of the
asbestos products at issue, such as their ability to release respirable fibers. /d. Indeed,
neither of the two experts in Borg-Warner had researched the Borg-Warner products or

had any specific knowledge about them. See id. at 768. Here, Plaintiffs entered

quantifiable evidence from a Materials Analytic Scientist who had measured the release
of respirable asbestos fibers from the very products at issue. 10 RR 84-87. In Borg-
Warner, the asbestos at issue was “embedded in the brake pads.” Id. at 774. Here,
asbestos in the joint compound was not encapsulated, as in gaskets or brakes, but was in
loose powder form or released through sanding. 10 RR 101, 103-105.

Dr. Longo’s testimony with respect to the approximate quantum of respirable
fibers released from Georgia-Pacific asbestos joint compound, coupled with the evidence
that Timothy Bostic was exposed to Georgia-Pacific asbestos joint compound
continuously for ten years, does not equate to the problematic “indeterminate amount”

that may have originated with Borg-Warner products. On the contrary, this evidence
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satisfies this Court’s substantial factor requirement that the Plaintiffs provide
“[d]efendant-specific evidence relating to the approximate dose to which plaintiff was

exposed,” which “need not be reduced to mathematical precision.” Borg-Warner, 232

S.W.3d at 773. The Court of Appeals errs in holding that Plaintiffs failed to satisfy Borg-

Warner’s substantial factor requirements, because Dr. Longo testified that it would be a
scientific impossibility to recreate a plaintiff’s exact asbestos inhalations without having

taken contemporaneous measurements at the time of exposure.* Bostic, 320 S.W.3d at

601. Here, as set forth at length above, Plaintiffs quantified the frequency, regularity, and
proximity of Timothy Bostic’s exposure to Georgia-Pacific asbestos joint compound not
only by quantifying the ratio of Timothy Bostic’s exposure to Georgia-Pacific asbestos
joint compound as compared to his other exposures (ten years of Georgia-Pacific asbestos
joint compound versus three months of exposure at Knox Glass, six months at Palestine
Contractors, potential household exposure, and sporadic brake work), but also by actually
testing the products at issue and measuring asbestos levels multiple times in excess of
OSHA permissible exposure limits and thousands of times above background exposure to
asbestos.

3. Confusion over approximate quantum has led to a conflict in the
Courts of Appeal.

The lower courts’ confusion over the approximate quantum requirements of Borg-
Warner has created a conflict in the Courts of Appeals. Specifically, while in this case

the Court of Appeals held that any evidence of dose absent specific measurements of the

“ 10 RR 73-74.
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plaintiff’s actual inhalation of asbestos do not satisfy the Borg-Warner standard,” the

Fort Worth Court of Appeals held the opposite in Smith v. Kelly-Moore Paint Co., Inc.,

307 S.W.3d 829 (Tex. App. - Fort Worth 2010, no pet.). In Smith, the Court of Appeals

held that Dr. Longo’s testimony with respect to fibers released from asbestos joint
compound “raised a genuine issue of material fact as to the aggregate dose of Kelly-
Moore asbestos-containing joint compound.” Id. at 836. This conflict in the Courts of
Appeal requires that this Court grant review, and clarify the requirements for substantial

factor causation in an asbestos case.

V. PRAYER

This case raises serious, widespread issues that require resolution by this Court.
For the reasons set forth above, Plaintiffs pray that this Court grant review, clarify the
asbestos substantial factor causation standard, and reverse the decision of the Court of

Appeals, and for such other relief for which Plaintiffs may be entitled.

4 See Bostic, 320 S.W.3d at 597.
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NO. CC-03-01977-A

SUSAN ELAINE BOSTIC, Individually and as
Personal Representative of the Heirs and Estate of
TIMOTHY SHAWN BOSTIC, Deceased; HELEN
DONNAHOE; and KYLE ANTHONY BOSTIC,

IN THE COUNTY COURT

§
§
§
§
§
Plaintiffs, §
§ ATLAW#1
VS. §
§
GEORGIA-PACIFIC CORPORATION, §
§
Defendant. §
§

DALLAS COUNTY, TEXAS

FIRST AMENDED FINAL JUDGMENT

CAME ON FOR TRIAL BY JURY in the County Court at Law No. 3 for Dallas County,
Texas, the claims of Plaintiffs SUSAN ELAINE BOSTIC, Individually and as Personal
Representative of the Heirs and Estate of TIMOTHY SHAWN BOSTIC, Deceased; HELEN
DONNAHOE; and KYLE ANTHONY BOSTIC against Defendant GEORGIA-PACIFIC
CORPORATION. All claims of these Plaintiffs against all other Defendants have been severed or
settled and dismissed before verdict.

After a jury was impaneled and sworn, it heard the evidence and arguments of counsel. In
response to the jury charge, the jury made findings that the Court received, filed, and entered of record.
The questions submitted to the jury and the jury’s findings are attached as Exhibit 1 and incorporated
herein by reference. After due deliberation, the jury returned a verdict awarding a total of
$7,554,907.00 in compensatory damages and $6,038,910.00 in exemplary damages on or about June
8, 2006. The case was transferred to this Court on August 10, 2006. Plaintiffs filed a motion for

judgment on the verdict.
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The Court hereby RENDERS judgment for Plaintiffs as against Defendant GEORGIA-
PACIFIC CORPORATION.

Besed on the verdict of the jury, the Cowrt’s rulings during trial, the applicable law, and taking
into account the prior settlements received by Plaintiffs it is

ORDERED, ADJUDGED and DECREED:

WITH REGARD TO COMPENSATORY DAMAGES:

1. That Plaintiff SUSAN ELAINE BOSTIC, as Personal Representative of the Estate
of TIMOTHY SHAWN BOSTIC, shall have and recover from Defendant GEORGIA-PACIFIC
CORPORATION, after an offset for settlements in the amount of $275,994.12 calculated pursuant
to Battaglia v. Alexander, 177 S.W.3d 893 (Tex. 2005), compensatory damages in the amount of
$1,240.005.88.

2. That Plaintiff SUSAN ELAINE BOSTIC, Individually, shall have and recover from
Defendant GEORGIA-PACIFIC CORPORATION, after an offset for settlements in the amount
of $219,863.33 calculated pursuant to Batfaglia v. Alexander, 177 S.W.3d 893 {Tex. 2003),
compensatory damages in the amount of $2,799,591.67.

3. That Plaintiff KYLE ANTHONY BOSTIC shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, after an offset for settlements in the amount of
$164,809.43 calculated pm"suaﬁt to Battaglia v. Alexander, 177 S.W.3d 893 (Tex. 2005),

compensatory damages in the amount of $1.646.860.57.

4. That Plaintiff HELEN DONNAHOFE. shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, after an offset for settlements in the amount of
$110,104.80 calculated pursuant to Battaglia v. Alexander, 177 S.W.3d 893 (Tex. 2005),

compensatory damages in the amount of $1,097,677.20.

FIRST AMENDED FINAL JUDGMENT Page 2 of 6



WITH REGARD TO PUNITIVE DAMAGES:

5. That Plaintiff SUSAN ELAINE BOSTIC, Individually, shall have and recover from
Defendant GEORGIA-PACIFIC CORPORATION punitive damages in the amount of

$3.019.455.00.

6. That Plaintiff KYLE ANTHONY BOSTIC shall have and recover from Defendant
GEORGlA-PACIFICVCORPORATION punitive damages in the amount of $1,811.673.00.

WITH REGARD TO PREJUDGMENT INTEREST:

7. That Plaintiff SUSAN ELAINE BOSTIC, as Personal Representative of the Estate
of TIMOTHY SHAWN BOSTIC, shall have and recover from Defendant GEORGIA-PACIFIC
CORPORATION, after offsets for settlements calculated pursuant to Battaglia v, Alexander, 177
S5.W.3d 893 (Tex. 2005), prejudgment interest on past damages pursuant to TEX. FIN. CODE ANN. Ch.
304 at the rate of FIVE PERCENT (5.0%) per annum, simple, already accrued from February 19, 2003
(the day this lawsuit was filed) through October 21, 2008 (the day before this judgment was signed)
in the amount of $183,122.97.

8. That Plaintiff SUSAN ELAINE BOSTIC, Individually, shall have and recover from
Defendant GEORGIA-PACIFIC CORPORATION, after offsets for settlements calculated pursuant
to Batraglia v. Alexander, 177 §.W.3d 893 (Tex. 2005), prejudgment interest on past damages
pursuant to TEX. FIN. CODE ANN. Ch. 304 at the rate of FIVE PERCENT (5.0%) per annum, simple,
already accrued from February 19, 2003 (the day this lawsuit was filed) through October 21, 2008 (the
day before this judgment was signed) in the amount of $145,894.95.

9. That Plaintiff KYLE ANTHONY BOSTIC shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, after offsets for setflements calculated pursuant o

Battaglia v. Alexander, 177 §.W.3d 893 (Tex. 2005), prejudgment interest on past damages pursuant

FIRST AMENDED FINAL JUDGMENT Page 3 of 6



to TEX. FIN, CODE ANN. Ch. 304 at the rate of FIVE PERCENT (5.0%) per annum, simple, already
acerued from February 19, 2003 (the day this lawsuit was filed) through October 21, 2008 (the day
before this judgment was signed) in the amount of $109,434.00.

10. That Plaintiff HELEN DONNAHOE shall have and recover from Defendant
GEORGIA-PACIFIC CORPORATION, after offsets for settlements calculated pursuant to
Battagliav. Alexander, 177 5.W.3d 893 (Tex. 2005), prejudgment interest on past damages pursuant
to TEX. FIN. CODE ANN. Ch. 304 at the rate of FIVE PERCENT (5.0%) per annum, simple, already
accrued from February 19, 2003 (the day this lawsuit was filed) through October 21, 2008 (the day
before this judgment was signed) 111 the amount of $72,921.91.

AND IT IS FURTHER ORDERED:

11, Thatpostjudgment interest onall amounts owed by Defendant GEORGIA-PACIFIC
CORPORATION to Plaintiffs shall accrue at the rate of FIVE PERCENT (5.0%) per annum,
compounded annually, from the day this Judgment is signed until satisfaction of Judgment, pursuant
to TEX. FIN. CoDE ANN, Ch. 304.

13, That costs of suit shall be taxed against Defendant GEQRGIA-PACIFIC
CORPORATION, and that Plaintiffs are entitled to post-judgment interest on such court costs at the
rate of FIVE PERCENT (5.0%) per annum, compounded annually, pursuant to TEX. FIN. CODE §3§

304.003(a), 304.006.

14.  This judgment is final, disposes of all claims and all parties, and is appealable.
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The Court orders execution to issue for this judgment.

SIGNED this Miay otz , 2008.

THE EéNORABLE JUDGE BENSON PRESIDING

FIRST AMENDED FINAL JUDGMENT Page S of 6



APPROVED AS TO FORM AND SUBSTANCE:

DENYSE ULANCY
State Bar No, 24012425
JED J. BORGHEI

state Bar No, 24059473

ATTORNEYS FOR PLAINTIFES

BARON & BUDD, P.C,
3102 Oak Lawn, Suite 1100
Dallas, Texas 75219
214-521-3605 (telephone)
214-520-1181 (facsimile)

APPROVED AS TO FORM ONLY:

Mire BTt

DEBORAH G. HANKINSON
State Bar No, 00000020

RICK THOMPSON

State Bar No. 00788537

ATTORNEYS FOR DEFENDANT GEORGIA-PACIFIC CORPORATION

HANKINSON LEVINGER 1L.LP
2305 Cedar Springs Road, Suite 230
Dallas, Texas 75201

214-754-9190 (telephone)
214-754-9140 (facsimile)
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NO. CC-03-01977-C

SUSAN ELAINE BOSTIC, Individually and as  § IN THE COUNTY COURT
Firsonal Representative of the Heirs and Estate of  §
TMOTHY SHAWN BOSTIC, Deceased; §
HELEN DONNAHOE; and KYLE ANTHONY § ,
BOSTIC, § L K
5 - :
Plaintifis, § ATLAW#3 i
§ ; 2
VS § = )
§ ] -
UEQRGIA-PACIFIC CORPORATION, § T
§ . L B
Defendants. § SR -
§ DALLAS COUNTY, TEXAS

COURT’S JURY INSTRUCTIONS

LADIES AND GENTLEMEN OF THE JURY:

This case is submitted to you by asking questions about the facts, which you rust decide from
the evidence you have heard in this trial, You arc the sole judges of the credibility of the witnesses
and the weight to be given their testimony, but in matters of law, you must be governed by the
instructions in this charge. In discharging your responsibility on this jury, you will observe all the
instructions which have previously been given you. Ishallnow give you additional instructions which
you should carefully and strictly follow during your deliberations.

1. Do not let hias, prejudice or sympathy play any par? in your deliberations,

2, ln arriving at your answers, consider only the evidence introduced here under oath and
such exhibits, il any, as have been introdnced for your consideration under the rulings of the Cour,
that is, what you have seen and heard in this couriroom, together with the faw as given you by the

Court. In your deliberations, you will not consider or discuss what is not represented by the evidence

in this case.
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3. Since every answer that is required by the charge is important, no juror should state or
casider that any required answer is not important.

4, You must not decide who you think shouid win, and then try to answer the questions
agordingly. Simply answer the questions, and do not discuss nor concern yourselves with the effect
ofyour answers.

3. You will not decide the answer 10 a question by Iot or by drawing straws, or by any
otier method of chance. Do not return a quotient verdict. A quotient verdict means that the jurors
agree to abide by the result to be reached by adding together each juror's figures and dividing by the

7 number of jurors ta get an average. Do not do any trading on your answers; that 15, one juror should

miet agree to answer a certain question one way if others will agree to answer another guestion another

Wiy,
Y &

. You may render your verdict upon the vote of five or more members of the jury. The

@ =

same {ive OT more of you must agree LH)OIE all of the answers made and to the entire verdict. You will

not, therefore, enter into an agreement to be bound by a majority or any other vote of less than five
Jurors, If the verdict and ali of the answers therein are reached by unaninious agreement, the presiding

Juwor shall sxg: the verdict for the entire jury. If any juror disagrees as to any answer made by the

verdiet, thos’e_ﬁ___rs who agree 1o all findings shall each sign the verdict,

These instructions are given you because your conduct is subject to review the same as that
ofthe witnesses, parties, attomeys and the judge. Ifit should be found that you have disregarded any
of thesc instructions, it will be jury misconduct and it may require another trial by another Jury; then
all of our time will have been wasted.

The presiding juror or any other who observes a violation of the court's instructions shali

immediately wam the one wha is violating the same and caution the juror not to do so again,
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When words are used in this charge in a sense that varies from the meaning commonly

understood, you are given a proper legal definition, which you are bound fo accept in place of any

other meaning.

&

Answer "Yes" or "No" to all questions unless otherwise instructed, A "Yes® answer must be

based on a preponderance of the evidence unless othetwise instructed, 1f you do not find that a

preponderarce of the evidence supports 2 "Yes” answer, then answer "No." The fenm "preponderance
of the evidence" means the greater weight and degree of credible evidence admitted in this case,
‘Whenever 2 question requires an answer other than "Yes" or "Mo," your ar.mwer must be based on a
preponderance of the evidence unless otherwise instructed,

&
A fact may be established by direct evidence or by circumstantial evidence or both. A fact is

established by direct evidence when proved by documentary evidence or by witnesses who saw the

act done or heard the words spoken. A fact is established by circumstantial evidence when it may be
fairly and reasonably inferred from other facts proved,

"NEGLIGENCE" means failure to use ordi narycare, that is, failing to do that which a person

orentity of ordinary prudence would have done under the same or similar circumstances or doing that

which a person or entity of ordinary prudence would not have done under the same or similar

circurstances.

"ORDINARY CARE" means that degres of care that would he used by a person or entity

‘of ordinary prudence under the same or similar circumstances.
"PROXIMATE CAUSE" means that canse which, in a natural and continuous sequence,
produces an event, and without which cause such event would not have cceurred. In order to be i

preximate cause, the act or omission complained of must be such that 2 person or entity using ordinary
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care would have foreseen that the event, or some similar event, might reasonabiy result therafrom.
There may be more than one proximate cause of an event.

“SOLE PROXIMATE CAUSE,” There may be mare than one proximate cause of an event,
but if an act or omission of any person not a party to the sit was the “sole proximate cause” of an
occurrence, then no act or omission of any other person could have been a proximate cause.

"PRODUCING CAUSE" means an efficient, exciting, or contributing cause that, in a natural

sequence, produces the injury. There may be more than one producing cause.
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QUESTION NO. 1:
Did thencgligence, ifany, of those named below proximately cause the asbestos-related injury,
if my, to TIMOTHY SHAWN BOSTIC that resulted in his death?

Answer '"YES" or "NO." YES

'z
o

Allied-Signal

Borg-Wamer

Bondex International

Celotex

Centainteed Corporation
Daimler Chrysler Corporation
Ford Motor Company

Garlock

S e e

(General Motors Corporation

|
|

/
Georgia Pacific >\
H. K. Porter
Ingersoll-Rand

Johns-Manville

[><P< e [

Kaiser Aluminum And Chemical
Kurox Glass X
Narco

Pneumo Abex Corporation
Union Carbide Company

Uniroyal

|
Slaiadsl
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QUESTION NO. 2:

Was there a defect in the marketing of the asbestos-containing products at the time they left

the possession of those named below that was a producing cause of the injury, if any, to TIMOTHY

SHAWN BOSTIC that resulted in his death?

A "marketing defect” with respect to the product means the fzilure to give
adequate warnings of the product’s dangers that were known or by the apphcation of
reasonably developed human skill and foresight should have been known or failure to
give adequate instruetions to avoid such dangers, which failure rendered the product
unreasonably dangerous as marketed,

"Adequate” wamings and instntctions mean wamings and instructions given
in a form that could reasonably be expected to catch the attention of a reasonably
prudent person in the circumstances of the product’s use; and the content of the
warnings and instructions must be comprehensible to the average user and must
convey a fair indication of the nature and extent of the danger and how to avoid it o
the mind of a reasonably prudent person.

An "unreasonably dangerous" product is one that is dangerous to an extent
beyond that which would be conternplated by the ordinary user of the product with the
ordinary knowledge common to the community as to the product's characteristics.

Answer "YES" or "NO", YES NO

<

Allied-Signal

Borg-Warner

Bondex International

Celotex

Certaintced Corporation
Daimler Chrysler Carporation
Ford Motor Company

Garlock

b < o< b <

General Motors Corporation
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Georgia Pacific

H. K. Porter

Ingersoll-Rand
Johns-Manville
Kaiser Aluminum And Chemical
Narco
Pneumo Ab e-x Corporation
Unien Carbide Company

Uniroyal

Page 7 of 28
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If you have answered Question Nos, 1 or 2 "YES" with respect to more than one company,

then answer Question No. 3 as to thase Companies onty; otherwise, do not answer Questien No. 3.

GQUESTION 3:

For each of thosz named below found by you to have caused the injur_y 1o TIMOTHY SHAWN
BOSTIC that resulted in his death, find the percentage of responsibility.

The percentages you find must total 100 percent. The percentages must be expressed

in whole numbers. The percentage of causation atfributable 1o those named below is

not necessarily measured by the number of acts, omissions, or product defects found.

Assign a percentage only to those Companies you haveanswered "“Yes™ to in Question

No. 1or2:
¢

a. Allied-Signal Z) %o
.—"'}‘

b. Borg-Warner %
o

c. Bondex Intermaticnal L“)‘{S %
.

d. Celotex ? %
¢

e. Certainteed é %

f. Daimler Chrysier @ Y

g. Ford Motor @ %

{
h. Garlock ZS %
{

i. General Motors @ %4
N

i. Georgia Pacific ‘\7 » %
;

k. H. K. Porter @ %

I. Ingersoll-Rand Sz} Ya
-

nt. Johns-Manville 52 %%
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n. Kaiser Alumimim And Chemical i\z %
0, Knox Glass ‘:95 %
p. Narco @ %
q. Pneumo Abex @ %
r. Urion Carbide @ Yo
s. Uniroyal G‘: %
TOTAL: 100 Y

If you have answered Question No. 1 or 2 "YES" with respect to any one or more Companies,

amwer Question No. 4 as to those Companiies; otherwise, do not answer Question No. 4.

QUESTION 4

Do you find by clear and convineing evidence that the injury resulting in the death of

TIMOTHY SHAWN BOSTIC resulted from malicet?

““Ctear and convincing evidence” means the measure or degree of preof that produces
a firm belief or conviction of the truth of the allegations sought te be established.

“Malice™ means an act or emission by the Defendant,

(D which, when viewed objectively from the standpoint of the Defendant at the
time of its occurrence, involved an extreme degree of risk, considering the
probabifity and magnitude of the potential harm to others; and

(i)  ofwhich the Defendant had actual, subjective awarensss of the risk involved,

but nevertheless proceeded with conscious indifference to the rights, safety, or
welfare of others,

Answer "YES" or "NO", NG

YES
Geargia Pacific >(
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If you have answered Questions Nos. 1 or 2 "YES" with respect to any one or more

Iiefendants, then answer Question No. 3; otherwise, do not answer Question No. 5.

QUESTION NO. 5:

What sum of meney would have fairly and reasonably compensated TIMOTHY SHAWN

BOSTIC for his asbestos-related injuries from the time of his injury until his death?

Consider the elements of damages listed below and none other. Censider each element
separately. Do not award any sum of money on any element if you have otherwise,
vider some other element, awarded a sum of moaey for the same loss, That is, do aot
compensate twice for the same loss, if any. Do not include interest on any amount of
damages you find.

a. Pain and Mental anenish.

“Pain and mental anguish” means the conscious physical pain and emotional
pain, torment, and suffering experienced by TIMOTHY SHAWN BOSTIC
before his death as a result of his asbestos-related injuries,

Answer in dollars and cents for damages, if any.

~— PN _—
Amount s | 5’5, o0, O

b. Disfipurement,

“Disfigurernent™ means that which, as a result of his asbestos-related injurics,

impzaired the beauty, symmetry, or appearance of TIMOTHY SHAWN
BOSTIC and that rendered him unsightly, misshapen, imperfect, or deformed
in some manner.

Answer in doflars and cents for damages, if any.

Amount $ @5\} QoC. oo
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c. Physical impairment.

“Physical impainment” means the restriction of physical activities experienced
by TIMOTHY SHAWN BOSTIC as a result of hus asbestos-related injuries.
Loss of enjoyment of life is a factor to consider in determining physical
impairment. The effect of any physical impairment must be substantial and
extend beyond any pain, suffering, or mental anguish.

Answer in dollars and cents for damages, if any.
S O22 00
Amount $’§3’J ) (/\-... (-0

d. Medical expenses.
“Medical expenses” means the reasonable expense of the necessary medical
and hospital care received by TIMOTHY SHAWN BOSTIC for treatment of
injuries sustained by him as a result of his asbestos-related injuries.

Answer in dollars and cents for damages, if any.

g DI o Oz o

Armount

e. Funera) and burial expenses.

“Funeral and bunal expenses™ means the reasonzhle amount of expenses for funeral
and burial of TIMOTHY SHAWN BOSTIC reasonably suitable to his station in life.

Answer in dollars and cents for damages, if any.

. N “
Amound g | DJ (TN N N

tf you have answered Questions Nos. 1 or 2 "YES” with respect to any one or more

Defendants, then answer Question No. 6; otherwise, do not answer Question Na. 6.
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QUESTION NQ. 6:
What sum of money, if paid new i cash, would fairly and reasenably compensate SUSAN

I AINE BOSTIC for her injuries, if 2ny, that resulted from the death of TIMCTHY SHAWN

BOSTIC?

Consider the elements of damages listed below and none other. Consider each
element separately. Do not award any sum of money cn any element if you have
otherwise, under somie other element, awarded a sum of money for the same loss. That
is, do not compensate twice for the same loss, if any. Do notinclude interest on any
amount of damages you find.

a, Pecuniary loss.

“Pecuniary loss"” means the loss of the care, maintenance, support, services,
advice, counsel, and reasonable contributions of a pecuniary value, excluding
loss of addition to the estate, that SUSAN ELAINE BOSTIC, in reasonable

probability, would have received from TIMOTHY SHAWN BOSTIC had he
Tived.

Answer in dollars and cents for damages, if any, that —

u "‘\ A T
were sustained in the past; Answer $u C}g J‘__,'C\—L\ R N
in reasonable probability will -
be sustained in the future. Answer % L-\ OQ k_)q L’i : O:)

b. Loss of companionship and soctety.

“Loss of companionship and society” means the loss of the positive benefits
flowing from the love, comfort, compaznionship, and society that SUSAN
ELAINE BOSTIC, in reasonahle probability, would have received from
TIMOTHY SHAWN BOSTIC had he lived.

Answer in dolars and cents for damages, if any, that —

| Fad - C"' N Y
were sustained in the past; Answer 5 4 _\) ’:‘)' »)C‘ L% . O-
in reasonable probability will O NEY, OO
bre sustained in the future. Answer g U O “D )
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¢ Mental anguish.
*Mental anguish” means the emotionai pain, torment, and suffering
experienced by SUSAN ELAINE BOSTIC because of the death of TIMOTHY
SHAWN BOSTIC. '

Answer in dollars and cents for damages, if any, that -

110~ [l & R
were sustained in the past; Atniswer % q o). > \L'i e
in reascnable probability will ' - .
be sustained in the future, Answer $ Lo, 54, o

In determnining damages for elements b and ¢, you may consider the
relationship between SUSAN ELAINE BOSTIC and TIMOTHY SHAWN BOSTIC,
their living arrangements, any extended absences from one another, the harmony of
their famnly relations, and their common interests and activities,

d. Loss of addition to the estate,
“Loss of addition 1o the estate” means the loss of the present value of assets that the
deceased, in reasonable probability, would have added to the estate existing at the end
of his ratural life and left fo SUSAN ELAINE BOSTIC.

Answer in dollars and cents for damages, if any.

[ - <0 N,
Answer s WGCh, 85O0

I you have answered Questions Nos, 1 or 2"YES" with respect to any ene or more Defendants,
then answer Question No. 7; otherwise, do not answer Question No. 7,

QUESTION NO. T:

What sum of money, if paid now in cash, would fairly and reasonably compensate KYLE
ANTHONY BOSTIC for his injuries, if any, that rasulted from the death of his father TIMOTHY

SHAWN BOSTIC?

Consider the elements of damages listed below and none other. Consider each
element separately. Do not award any sum of money on any element if you have
otherwise, under some other element, awarded a sum of money for the same loss. That
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is, do not compensate twice for the same loss, if any. Do not include interest on any
amount of damages you find.

a Pecuniary loss.

“Pecuniary loss” means the Joss of the cars, maintenance, support, services,
advice, counsel, and reasonable confributions of a pecuniary value that KYLE
ANTHONY BOSTIC, in reasonable probability, would have received from
TIMOTHY SHAWN BOSTIC had he lived.

Answer in dotlars and cents for damages, if any, that -

o Ay O
were sustained in the past; Answer b BLh / Ol U' SIS
in reascnable probability will P N ~

be sustained in the future. Answer 5 | d “ Ll6 O

b. Loss of companionship and socisty.

“Loss of companionship and seciety’” means the loss of the positive benefits
flowing from the love, comfort, companionship, and society that KYLE
ANTHONY BOSTIC, in reasonable probability, would have recerved from
TIMOTHY SHAWN BOSTIC had he lived.

Answer i dollars and cents for damaggs, if any, that -

-y .
were sustained in the past; Answer 3 DO) 15 Y S (33
in reasonable probability will o S s N
be sustained in the future. Answer 3 Sb\ ! “ 1D e

C. Mental anguish.

"Mental anguish” means the emotional pain, torment, and suffering
experienced by KYLE ANTHONY BOSTIC becauss of the death of
TIMOTHY SHAWN BOSTIC.

Answer in dollars and cents for damages, if any, that -

o=y - -~
L o1, G4y 5. o
were sustzinad in the past; Answer (3 O \ DU

in reasonable probability will s @ i
be sustained in the future. Answer g oV, 14S. W
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In determining damages for elements b and c, you may comsider the
relationship betwzen TIMOTHY SHAWN BOSTIC and his son KYLE ANTHONY
ROSTIC, their living arrangements, any extended absences from one another, the
harmony of their family relations, and their common interests and activities,

QUESTION NO. &:

Vhat sum of money, if paid now in cash, would fairly and reasonably compensate HELEN

DONNAHOE for her injuries, if any, that resulted from the death of TIMOTHY SHAWN BOSTIC,

her son?

Consider the elements of damages }isted below and none other, Consider each
clement separately, Do not award any sum of money on any element if you have
otherwise, under some other element, awarded a sum of money for the same loss. That
is, do not compensate twice for the seme loss, if any. Do not include interest on any
amount of damages you find.

a. Pecuniary loss.
“Pecuniary loss” means the loss of the care, maintenance, support, services,
advice, counsel, and reasonable contributions of a pecuniary valug that HELEN

DONNAHOE  in reasonable probability, would have received from
TIMOTHY SHAWN BOSTIC had he lived.

Answer in dollars and cents for damages, if any, that -

R 5% Y
were sustained in the past: Answer SQ‘) ol i 97, 03

that in reasonable probability will be N -
sustained in the foture: ARswer $® 2! J QG\ j S

. Loss of comnpanionship and society.

“Loss of companionship and soeiety” means the loss of the positive benefits
flowing from the love, comfort, corapanionship, and society that HELEN
DONNAHOYE  in reasonable probability, would have received from
TIMOTHY SHAWN BOSTIC had he lived.
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Answer in dollars and cents for damages, if any, that -

- ~ . r v et
were sustained in the past; Answer 5 DT ) UK F) C
that in reasonable probability will be

[y ~— - . G \..,\\
I . 02
sustained in the future: _ Answer $‘9 b, RUTDL0

C. Mental aneuish.

“Mental anguish” means the emotional pain, torment, and suffering
experienced by HELEN DONMNAHOE because of the death of TIMOTHY
SHAWN BOSTIC.

Answer in dollars and cents for damages, if any, that -
R Lg G e
were sustained in the past: Answer $ 9 < J 1 ’) - O

in reasonable probability will ~ . -
be sustained in the future: Answer $ SOl j 97 e

In defermining damages for elements b and ¢, you may consider the
relationship between TIMOTHY SHAWN BOSTIC and his mother, their living

arrangernents, any extended absences from one another, the harmony of their family
relzations, and their commot interests and activities.
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If you have answered Question No. 4 "YES" with respect to any one or more Defendants, then

answer Question No. 8 as 1o those Defendants; otherwise, do not answer Question No. 8,

QUESTION NO. &
What sum of money, if any, should be assessed against the Defendant as exemplary damages
for the death of TIMOTHY SHAWN BOSTIC?
"Exemplary damages” means any dameges awarded as a penaity or by way of
punishment. Exemplary damages includes punitive damages.

I determining the amount of exemplary damages, you shall consider evidence, if any,

relating to --
a. The nature of the wreng.
b. The character of the conduct invelved.
c. The degree of culpability of the wrongdoer.
d. The situation and sensibilities of the parties concerned.
e, The extent to which such conduet offends a public sense of justice and propriety.
f. The et worth of the defendant.

_ Answer in dollar and cents, if any.

% = Az Gy )
Georgia Pacific Answer: § (-f:,-u D%, 10 O
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If, in your answer to Question No. 8, you have entered any amount of exemplary damages

as to any Defendant, then answer Question No. 9. Otherwise, do not answet Question No. 9.

QUESTION NO. 9:

How da you apportion the exemplary damages between SUSAN ELAINEBOSTIC, KYLE
ANTHONY BOSTIC and HELEN DONNAHOE?

Answer by stating a percentage for each person named below. The percentages you find must

total 100 percent.

D
SUSAN ELAINE BOSTIC > %
30
KYLE ANTHONY BOSTIC ' %
HELEN DONNAHOE ) O %
Total 100 Y
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After you return to the jury room, you will select your own presiding juror. The first thing

the presiding juror will do is to have this complete charge read aloud and then you will deliberate

cpon your answers o the questions asked.

1t is the duty of the presiding juror --

L

2,

to preside during your deliberations,

to see your deliberations are conducted in an orderly manmner and in accordance with
the insfructions in this charge,

to write out and hand to the bailiff any communications concemning the case that you
desire to have delivered to the judge,

to vote on the questions,

to write your answers to the questions in the spaces provided, and

to certify to your verdict in the space provided for the presiding juror's signature or
to obtain the signatures of all the jurors who agree with the verdict if your verdict is

less than unanimous.

Vo should not discuss the case with anyone, not even with the other members of the jury,

unless all of you are present and assembled in the jury room. Should smyone attempt to talk to you

about the case before the verdict is returned, whether at the courthouse, at your home, or elsewhere,

please inform the judge of this fact.

When you have answerzd all the questions you are required to answer under the instructions

of the judge and your presiding juror has placed your answers in the spaces provided and signed the

verdict as presiding juror or obtained the signatures, you will inform the bailiff at the door of the jury

room that you have reached a verdict, and then you wili reum into Court with your verdict.

-y A
ay

g, S e e <y
N

TODGEPRESIDING /

e
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We, the jury, have answered the above and foregoing questions as indicated, and retum these
" answers to the Caurt as our verdict.

{To be signed by the Presiding Juror only, if unanimous),

Lo 3 Cloes

PRESIDING JURDR

(To be signed by the five or more jurors who agree 1o the answers, if not unanimous).

MEOCHA BERRYMAN

SUSIE BARBOSA

LOLA MOSLEY

DIANNA WOITAS

TESSIE BROWN

DAVID JONES
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GEORGIA-PACIFIC CORPORATION, Appellant v. SUSAN ELAINE BOSTIC,
INDIVIDUALLY AND AS PERSONAL REPRESENTATIVE OF THE HEIRS
AND ESTATE OF TIMOTHY SHAWN BOSTIC, DECEASED; HELEN
DONNAHOE; AND KYLE ANTHONY BOSTIC, Appellees

No. 05-08-01390-CV

COURT OF APPEALS OF TEXAS, FIFTH DISTRICT, DALLAS

320 8.W.3d 588, 2010 Tex. App. LEXIS 7072

August 26, 2010, Opinion Filed

SUBSEQUENT HISTORY: Released for Publication
October 28, 2010.
Petition for review filed by, 11/12/2010

PRIOR HISTORY: [**]
On Appeal from the County Court at Law No. 1, Dallas
County, Texas. Trial Court Canse No. ¢¢-03-01977-A.

COUNSEL: For APPELLANT: Decborah G. Hankinson,
Hankinson Levinger LLP, Dallas, TX.

For APPELLEE: Ms. Denyse Ronan Clancy, Dallas, Tx.

JUDGES: Before Justices Bridges, FitzGerald, and
Fillmore. Opinion By Justice Fillmore.

OPINION BY: ROBERT M. FILLMORE

OPINION
[*590] Opinion By Justice Fillmore

Appellant Georgia-Pacific Corporation appeals the
final judgment of the trial court in favor of appellees
Susan Elaine Bostic, Individually and as Personal
Representative of the Heirs and Estate of Timothy Shawn
Bostic, Deceased, Helen Donnahoe, and Kyle Anthony
Bostic. In three issues, Georgia-Pacific contends (1} there
is legally insufficient evidence that Georgia-Pacific's

joint compound caused Timothy Bostic's mesothelioma,
(2) there is no evidence to support the jury's finding of
gross negligence against Georgia-Pacific, and (3) the trial
court abused its discretion by denying Georgia-Pacific's
motion for mistrial and by vacating the order granting
Georgia-Pacific a new trial.

Conchuding there is legally insufficient evidence of
causation, we reverse the trial courts judgment and
render judgment that appellees take nothing on their
claims against Georgia-Pacific.

PROCEDURAL BACKGROUND

In February 2003, Timothy Bostic's wife, son, father,
and mother brought [**2] wrongful death claims and a
survival action against Georgia-Pacific and numerous
other entities alleging Timothy's death was caused by
exposure to ashestos. At the time of trial, Georgia-Pacific
was the sole remaining defendant, the other named
defendants having settled or been dismissed. Appellees
atleged Georgia-Pacific was negligent, strictly liable for a
product marketing defect, and grossly negligent.

In 2005, Judge Sally Montgomery presided over the
trial of this lawsuit in Dallas County Court at Law No. 3.
After the jury verdict awarding appellees actual and
punitive damages, Judge Montgomery ordered appellees
to either elect a new trial on all issues or agree to remit a
misallocated [*591] award of future lost wages and the
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award of punitive damages. Appellees elected a new trial,
The lawsuit was tried for the second time before a jury in
2006. 1 The jury returned a verdict in favor of appellees,
finding Georgia-Pacific seventy-five percent liable and
Knox Glass, Inc., a non-party former employer of
Timothy, twenty-five percent liable for Timothy's death,
The jury awarded $ 7,554,907 in compensatory damages
and § 6,038,910 in punitive damages.

1 Harold Bostic, Timothy's father, died [*#3]
while the case was being retried.

Georgia-Pacific filed a motion to recuse Judge
Montgomery. Judge M. Kent Sims granted the motion to
recuse, and the lawsuit was transferred to Judge Russell
H. Roden, Dallas County Court at Law No. 1. In
December 2006, the trial court granted Georgia-Pacific's
motion for mistrial and ordered a new trial.

In January 2007, Judge D'Metria Benson became the
presiding judge of Dallas County Court at Law No. 1. In
February 2008, appellees filed a motion to vacate Judge
Roden's order granting a new trial and for entry of
judgment. In July 2008, Judge Benson granted appellees’
motion to vacate the order for new trial and signed a
judgment based on the jury's June 2006 verdict, In
October 2008, Judge Benson signed the amended final
judgment awarding appellees $ 6,784,13532 in
compensatory damages and $ 4,831,128.00 in punitive
damages, Georgia-Pacific appealed.

LEGAL SUFFICIENCY OF THE EVIDENCE

In its first issue, Georgia-Pacific asserts there is
legally insufficient evidence that Georgia-Pacific
ashestos-containing joint compound 2 caused Timothy's
mesathelioma, a form of cancer usnally linked to asbestos
exposure. Georgia-Pacific asserts there is no evidence
[**4] Timothy was ecxposed to Georgia-Pacific
asbestos-containing joint compound, and even if there
was evidence of exposure, there is no evidence of dose.
Further, Georgia-Pacific asserts that even if there was
evidence of exposure and dose, the record contains no
epidemiological studies showing that persons similar to
Timothy with exposure to asbestos-containing joint
compound had an increased risk of developing
mesothelioma. Georgia-Pacific also asserts that appellees’
experts' theory that "each and every exposure” to asbestos
caused Timothy's mesothelioma was rejected by the
Texas Supreme Court in Borg-Warner Corp. v. Flores,
232 S.W.3d 765 (Tex. 2007). 3 Georgia-Pacific asserts

that for each of these reasons, appellees’ negligence and
defective marketing claims against Georgia-Pacific fail as
a matter of law,

2 Joint compound, sometimes called "drywall
mud,” is used to connect and smooth the seams of
adjoining pieces of drywall, also called sheetrock,
and to cover nail heads on sheets of drywall. Joint
compound is spread in a thin coat and then
smoothed. After it dries, uneven areas arc further
smoothed by sanding. This process is sometimes
carried out multiple times in further refining
[¥*3] the surface.

3 Prior to the 2008 final judgment in this case,
the Texas Supreme Court issued its Flores
opinion on toxic fort law in asbestos cases,
including specific causation. Like the instant
appeal, in Georgia-Pacific Corp. v. Stephens, 239
S§.W.3d 304 (Tex. App.~-Houston [1st Dist.] 2007,
pet. denied), issued after Flores, the asbestos trial
occurred before the Flores decision, but the
appellate court was bound by Flores. Stephens,
239 S.W.3d at 321; see also Smith v. Kelly-Moore
Paint Co., 307 S.W.3d 829, §34 (Tex. App.-Fort
Worth 2010, no pet) (appellate court bound by
Flores as supreme court precedent); Lubbock Cuty
v, Trammel's Lubbock Bail Bonds, 80 S.W.3d 580,
385 (Tex. 2002) (once supreme court announces
proposition of law, that proposition is binding
precedent and may not be modified or abrogated
by court of appeals).

[*592] When, as here, an appellant attacks the legal
sufficiency of an adverse finding on an issue on which it
did not have the burden of proof, it must demonstrate that
no evidence supports the finding. Croucher v. Croucher,
660 S W.2d 55, 38 (Tex. 1983). "The final test for legal
sufficiency must always be whether the evidence at trial
would enable reasonable and [**6] fair-minded people to
reach the verdict under review." Del Lago Partners, Inc.
v. Smith, 307 S.W.3d 762, 770 (Tex. 2010) (quoting Ciry
of Keller v. Wilson, 168 S.W.3d 802, 827 (Tex. 2005)).
We review the evidence in the light most favorable to the
verdict, crediting favorable evidence if reasonable jurors
could and disregarding contrary cvidence unless
reasonable jurers could not. Del Lago Partners, 307
SW.3dat 770.

Asbestos Exposure

In 2002, Timothy was diagnosed with mesothelioma
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at the age of forty. He died in 2003. Appellees claim
Timothy's mesothelioma was caused by his exposure to
asbestos-containing joint compound manufactured by
Georgia-Pacific. Georgia-Pacific acknowledged therc is
some evidence that Timothy used or was present during
the use of joint compound between 1967 and 1977, but
contends there is no evidence of exposure to
Georgia-Pacific asbestos-containing joint compound. See
Gaulding v. Celotex Corp., 772 §.W.2d 66, 68 (Tex.
1989} (fundamental principle of products liability law is
plaintiff must prove defendant supplied product which
caused injury).

Georgia-Pacific manufactured and sold joint
compound products that included chrysotile asbestos #
fibers from the [**7] time it acquired Bestwall Gypsum
Company in 1965 until 1977, when Georgia-Pacific
ceased marketing asbestos-containing joint compound.
Those Georgia-Pacific joint compounds were offered in a
dry mix formula and a pre-mixed fornmla. 5 The parties
do not dispute that any exposure of Timothy to a
Georgia-Pacific  asbestos-containing joint compound
would have occurred between 1967 and 1977. Evidence
regarding Timothy's work with or around Georgia-Pacific
asbestos-containing joint compound in this ten-year
period came from Timothy's and Harold Bostic's
deposition testimony tead and played by videotape at trial
and Timothy's work history sheets.

4 Chrysotile is the most abundant type of
ashestos fiber and is a serpentine fiber consisting
of "pliable curly fibrils which resemble scrolled
tubes." Flores, 232 S W.3d at 766 n.4 (citing Lee
S. Siegel, Note, As the Ashestos Crumbles: A
Look at New Evidentiary Issues in Ashbestos
Related  Property Damage Litigation, 20
HOFSTRA L. REV. 1139, 1149 (1992)); Smith,
307 8.W.3d at 832 n.3. The remaining commercial
types of asbestos fibers are amphiboles, which
include amosite and crocidolite. Swmith, 307
S.W.3d ar 832, 837, Bariel v. John Crane, Inc.,
316 F. Supp.2d 603, 606 (N.D. Qhio 2004), [**8]
alf'd, 424 F.3d 488 (6th Cir. 2005).

5 Dust contaiming asbestos fibers could be
released by sanding or sweeping either formula
and by mixing the dry formula.

Timothy testified he had been around drywall work
his entire life, and he recalled that before the age of ten,
he observed his father performing drywall work, He

stated he mixed and sanded joint compound from the age
of five. He testified he recalled at a young age helping his
father "mud the holes” with joint compound. While he
did not provide any more specifics of drywall work he
performed with his father before 1977, he believed he
used and was exposed to Georgia-Pacific joint compound
before he graduated from high school in 1980, Timothy's
work history sheets also indicate he worked with and
[¥593} around other brands of asbestos-containing joint
compounds.

Timothy's work history sheets also assert exposure to
asbestos fibers from Georgia-Pacific joint compound as a
result of household exposure to Harold's clothing. This
alleged exposure would have occurred prior to his
parents’ divorce in 1972, when he was ten years old, and
thereafter when he stayed with his father on weekends,
holidays, and at times in the summer.

Harold testified [**9] he used Georgia-Pacific joint
compound ninety-eight percent of the time that he did
drywall work. He testified he tred ome or two other
brands of joint compound, but he always returned to
Georgia-Pacific’s product. With one exception listed
below, Harold said he could not positively associate
Georgia-Pacific's product with any specific drywall job.
He stated he knew he had used Georgia-Pacific's product
on several jobs, but he could not recall exactly where.
Harold testified that Timothy began to accompany him on
remodeling jobs in 1967 when Timothy was the age of
five. Timothy helped mix joint compourd, applied and
sanded joint compound fo the height Timothy could
reach, and breathed in the dust from sanded joint
compound.

According {o his testimony, Harold worked part-time
on only one remodeling or construction job at a time for a
family member or friend. Each project took a lengthy
period of time to complete. Although he testified there
was no doubt in his mind that he and Timothy used
Georgia-Pacific joint compound "many, many times"
between 1967 and 1977, he identified and described work
performed on eight remedeling projects for the relevant
period. Harold identified only one [**10] specific projeci
where Georgia-Pacific joint compound was used, and he
could not recall whether Timothy performed drywall
work or was present during drywall work on that project.
Only three projects were identified in which Harold and
Timothy may have performed drywall work together or
Timothy may have been present when Harold performed
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drywall work. Following is a summary chronology of the
remoedeling or construction jobs Harold recalled for this
relevant period:

. In the house he lived in with his wife and Timothy,
Harold performed drywall work while remodeling a
utility room. Timothy was four or five years of age at the
time and may have played in the joint compound "mud”
or sanded drywall to the height he could reach.

. During the course of a three-month project, Harold
built a ten foot by ten foot bathroom and dressing room in
his brother's house. Harcld performed drywall work as
part of the project. He could not recall the brand of joint
compound he utilized. Timothy performed sewer work on
this project. Timothy was six or seven years of age.

. Harold remodeled the interior of his sister's service
station. The project lasted a year in 1968 or 1970. Harold
performed drywall work on [**11] an eight foot by
seven foot room and the ceiling of the room. Timothy
was between the ages of six and eight,

. Harold built living quarters in a friend's garage and
car dealership. This year-long project inchided drywall
work. He has no memory of Timothy working with
drywall on this project.

. In connection with the construction of the interior
of a friend's prefabricated home, Harold performed
drywall work. The construction project took a year to
complete. Harcld recalled utilizing Georgia-Pacific joint
compound, but he did not recall whether Timothy
performed drywall work or whether Timothy was present
when Hareld performed drywall work. Timothy dug the
septic [*594] tank on this project. Timothy was between
the ages of ten and twelve.

. In finishing a room in his sister’'s newer home,
Harold could not recall utilizing drywall. Timothy was
¢leven or twelve years of age.

. During a year-long construction project, Harold
performed drywall work in his sister's five hundred
square foot older home.

. In building partitions in his mother's home, Harold
recalled that he may have paiched some cracks, but he
did not perform drywall work and he could not recall
using joint compound. Timothy was thirteen [**12] or
fourteen years of age.

Evidence at trial substantiated Timothy was exposed
to ashestos other than through use of or presence during
the wse of Georgia-Pacific asbestos-containing joint
compound. In addition to Georgia-Pacific joint
compound, the evidence established and appellees
acknowledge that Timothy was exposed to numerous
ashestos products and ashestos-containing products, both
occupationally and through household and bystander
EXpOsUrE.

Timothy was exposed to asbestos utilized at Knox
Glass. Harold was employed as a welder at Knox Glass
from around 1960 until the plant closed in 1984.
Asbesios and asbestos-containing products were used
throughout the glass centainer factory, pariicularly to
insulate against heat. Harold was exposed to asbestos
fibers, which were inadvertently brought home on his
clothing, thereby exposing Timothy. These household
exposures to asbestos occurred consistently from
Timothy's birth until his parents were divorced when he
was ten years old, from time spent with Harold on
weekends, holidays, and in the summers between the ages
of ten and fifteen, and from the ages of fifteen to eighteen
when Timothy lived with Harold.

Timothy was further exposed to [**13] asbestos
utilized at Knox Glass in connection with his janitorial
and mechanical work at Knox Glass in the summer
months of 1980 through 1982. © He worked in both the
hot cnd of the plant, where glass bottles were
manufactured and where asbestos was more likely
prevalent, and in the cold end of the plant. 7 The cvidence
indicated that asbestos or asbestos-containing items in the
work environment at Knox Glass included refractory
cements, fireproofing, asbestos cloth, pumps, packing
(braided rope made from asbestos), valves, furnaces,
blow heads, gaskets, and firebrick mortar. Timothy's
work responsibilities included cutting raw asbestos cloth,
sweeping up asbestos-containing dust, cleaning up after
asbestos pipe coverings were repaired, removing flaking
asbestos from machines ard replacing it with asbestos he
cut, and wearing asbestos gloves or mittens.

6 In 1988, Timothy and Harold underwent
testing to determine whether they had contracted
an asbestos-related disease as a result of working
at Knox Glass. A bronchial alveolar lavage (BAL)
was performed on each of them to determine what
type of fiber exposures had occurred. Two
chrysotile and two amosite asbestos fibers were
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found in [**14} Timothy's BAL. There were
additional fibers that were not asbestos that could
not be identified. Three amosite asbestos fibers
were found in Harold Bostic's BAL.

7 Timothy testified he worked summer months
at Knox Glass in 1980, 1981, and 1982. Appellees
seck to narrow the time period of cxposure to
asbestos and asbestos-containing products to three
months by asserting that to be the cumulative
amount of time Timothy worked in the hot end of
the plant.

Timothy also had occupational exposure to asbestos
during 1977 and 1978, when he wotked for
approximately six months as a [*5935] welder's assistant
for Palestine Contractors. There he was exposed to
ashestos while removing gaskets and asbestos pipe
insulation three to four times each week.

Timothy was also exposed to asbestos fibers as a
result of mechanical work Harold performed on
automobiles, including brake work. Timothy was exposed
in the houschold to asbestos fibers on Harold's clothing
and as a bystander and assistant to his father with respect
to the automotive repairs. In addition, when he was older,
Timothy performed mechanical work on vehicles
resulting in exposure to a number of asbestos-containing
products, including clutches, brake [**15] pads and
linings, friction products, and gaskets. He testified that he
performed approximately four brake jobs a year and
fewer than fen clutch jobs in his lifetime. Timothy
identified a  number of manufacturers  of
asbestos-containing products he was exposed to in
connection with the mechanical work he performed.

After his graduation from high school, Timothy
began remodeling homes on his own. According to the
evidence, he was exposed to a number of
asbestos-confaining products in his remodeling work,
including roofing shingles, floor tiles, and ceiling tiles.
Timothy identified several manufacturers and marketers
of asbestos-containing products he utilized in addition to
Georiga-Pacific joint compounds. It is not disputed that
Timothy used Georgia-Pacific products after his
graduation from high school in 1980. However, these
uses occurred after Georgia-Pacific joint compounds no
longer contained asbestos.

Albeit limited, the record contains evidence through
the lay testimony of Timothy and Harold, and Timothy's
work history sheets, of Timothy's use or presence during

the use of Georgia-Pacific's asbestos-containing joint
compound. On this record, we disagree with
Georgia-Pacific's argument [*#16] that there is no
evidence Timothy was exposed to Georgia-Pacific
asbestos-containing joint compound.

Substantial-Factor Causation

Georgia-Pacific next contends there is legally
insufficient evidence of causation, an essential element of
appellees’ negligence and strict liability defective
marketing claims. In a toxic tort case, the plaintiff must
show both general and specific causation. See Mervell
Dow Pharms. v. Havner, 953 SW.2d 706, 714-15, 720
(Tex. 1997). "General causation is whether a substance is
capable of causing a particular injury or condition in the
general population, while specific causation is whether a
substance caused a particular individual's injury.”
Havrer, 953 SW.2d ar 714, see also Georgia-Pacific
Corp. v. Stephens, 239 S.W.3d 304, 308-09 (Tex.
App.-Houston [Ist Dist ] 2007, pet. denied). For purposes
of this appeal, Georgia-Pacific is not challenging the
legal sufficiency of the evidence of general causation that
inhalation of chrysotile asbestos fibers can cause
mesothelioma. Instead, Georgia-Pacific challenges the
legal sufficiency of the evidence as to specific causation,
that is whether Georgia-Pacific asbestos-containing joint
compound was, in fact, [**17] a cause of Timothy's
mesothelioma.

Causation

Georgia-Pacific contends that appellees failed to
introduce evidence sufficient to satisfy the "substantial
factor" standard of causation set forth in Flores, because
appellees produced no evidence of canse-in-fact. In the
context of an asbestos case, the Texas Supreme Court
explained that "asbestos in the defendant's product [must
be] a substantial factor in bringing about the plaintiff's
injuries." Flores, 232 S.W.3d at 770. The Flores court
agreed that the "frequency, regularity, and proximity”
[*596] test for exposure to asbestos set out in Lohrmann
v. Pittsburgh Corning Corp., 782 F.2d 1156 (dth
Cir.1986), i3 appropriate. Flores, 232 S.W.3d at 769, see
also Lohrmann, 782 F.2d at 1162-63 (to support
reasonable inference of substantial causation from
circumstantial evidence, there must be evidence of
cxposure to specific product on regular basis over
extended period of time in proximity to where plaintiff
actually worked). The supreme court stated, however,
that the terms "frequency,” "regularity,” and "proximity"
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do not "capture the emphasis [Texas] jurisprudence has
placed on causation as an essential predicate to liability,"
and agreed with [**18] Lokrmann's analysis that the
asbestos exposure must be a substantial factor in causing
the asbestos-rclated discase. Flores, 232 S.W.3d at 769,
see also Lohrmann, 782 F.2d at 1162,

Causation 15 an essential element of appellees’ claims
for negligence and product marketing defect. Proximate
cause is an element of a negligence claim, while
producing cause is an element of a strict liability claim.
Gen. Motors Corp. v. Saenz, 873 S.W.2d 353, 357 (Tex.
1993). "Both producing and proximate cause contain the
cause-in-fact element, which requires that the defendant's
act be a 'substantial factor in bringing about the injury
and without which the harm would not have occurred."™
Metro Allied Ins. Agency, Inc. v. Lin, 304 S.W.3d 830,
835 (Tex. 2009) (quoting Doe v. Boys Clubs of Greater
Dallas, Inc., 907 S.W.2d 472, 481 (Tex. 1985)); see also
Flores, 232 SW.3d at 770 (quoting RESTATEMENT
(SECOND) OF TORTS 431 cmt. a (1965)) ("substantial”
used to denote the fact that the defendant’s conduct has
such an effect in producing harm as to lead reasonable
men to regard it as a cause), Prudential Ins. Co. of Am. v.
Jefferson Assocs., Lid, 896 S.W.2d 156, 161 (Tex. 1995);
Patino v. Complete Tire, Inc., 158 5.W.3d 6355, 661 (Tex.
App.-Dallas 2003, pet. denied}.

Appellees [**19] assert that Flores does not require
"but-for" causation in proving specific causation and that
Flores requires only that appellees prove Timothy's
exposure to Georgia-Pacific asbestos-containing joint
compound was a "substantial factor" in contributing to
his risk of mesothelioma. We disagree. The Texas
Supreme Court "[has] recognized that Tc]ommen to both
proximate and producing cause is causation in fact,
including the requirement that the defendant’s conduct or
product be a substantial factor in bringing about the
plaintiff's injurics." Flores, 232 8.W.3d at 770 (quoting
Union Pump Co. v. Allbritton, 898 S.W.2d 773, 775 (Tex.
1993)); see also Ford Motor Co., v. Ledesma, 242 S W.3d
32, 46 (Tex. 2007).

Thus, to establish substantial-factor causation, a
plaintiff must prove that the defendant's conduct was a
cause-in-fact of the harm. See Fiores, 232 S.W.3d at 770).
"In asbestos cases, then, we must determine whether the
asbestos in the defendant's product was a substantial
factor in bringing about the plaintiff's injuries” and
without which the injuries would not have occurred. fd.;

see also Stephens, 239 §.W.3d at 308-09.

Appellees acknowledged in their brief and at oral
submission [**20] that their only expert who opined on
specific causation of Timothy's mesothelioma was
pathologist Samuel Hammar, M.D. However, Dr.
Hammar testified he could not opine that Timothy would
not have developed mesothelioma absent exposure to
Georgia-Pacific asbestos-containing joint compound.
Because a plaintif must prove that the defendant's
conduct was a cause-in-fact of the harm, appellees’
evidence is insufficient to satisfy the required
substantial-factor causation element for maintaining
[¥597] this negligence and product liability suit, See
Floves, 232 S W.3d at 770.

"Each and Every Exposure” Theory of Causation

Georgia-Pacific argues that appellees further failed
to establish substantial-factor causation because they
improperly based their showing of causation on the
opinion of their only specific causation expert that each
and cvery exposure to ashestos caused or contributed to
cause Timothy's mesothelioma. Georgia-Pacific contends
the law set forth in Flores and Stephens rcjects the theory
that each and cvery cxposure to asbestos contributes to
the development of mesothclioma. See Floves, 232
S.W.3d at 773; Stephens, 239 S.W.3d at 311, 314-15, 321
{(in Flores, Texas Supreme Court rejected [*#21] "any
exposure” test for specific causation and adopted
substantial-factor  causation  standard). Therefore,
Georgia-Pacific asserts there i3 no evidence of the
gssential element of causation to support appellees'
negligence or defective marketing claims against
Georgia-Pacific.

Quoting from the underlying court of appeals
decision, the Flores court expressly rejected the "each
and cvery exposure” theory of lability:

[Plaintiff's expert] acknowledged that
asbestos is "plentiful" in the amibient air
and that "everyone" is exposed to it. If a
gingle fiber could cause asbestosis,
however, "everyone" would  be
susceptible. No one suggests this is the
cage. . . . In analyzing the legal sufficiency
of Flores's negligence claim, then, the
court of appeals erred in holding that "[i]n
the context of asbestos-refated claims, if
there is sufficient cvidence that the
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defendant supplied any of the asbestos to
which a plaintiff was exposed, then the
plaintiff kas met the burden of proof.”

Floves, 232 §.W.3d at 773 (emphasis in original). Instead,
as discussed previously in this opinion, the Texas
Supreme Court requires the plaintiff to prove "that the

defendant's product was a substantial factor in causing
[**¥22] the alleged harm." Id.

In Stephens, Dr. Hammar, appelices’ specific
cansation expert here, "expressfed] an opinion that each
and every exposure that an individual has in a bystander
occupational  setting causes their mesothelioma.”
Stephens, 239 S.W.3d at 315. Dr. Hammar testified that
any exposure the deceased comunercial painter had
throughout the time he worked was causative of his
mesothelioma. Id. af 320. The plaintiffs in Stephens also
relied on the testimony of Jerry Lauderdale, an industrial
hygienist, /d ar 314, Lauderdale testified that
asbestos-related diseases are based on cumulative
exposures and that there is no way to isolate a particular
exposure that caused development of the disease. Id af
315. It was Lauderdale's opinion "that every exposure
does contribute to the development of--potential to
develop mesothelioma.” Id. The court noted that the
experts failed to show that "the 'any exposure' theory is
generally accepted in the scientific community--that any
exposure to a product that contains asbestos results in a
statistically significant increase in the risk of developing
mesothelioma.” Id. at 320-21. Consistent with Flores, the
"each and every exposure” theory was [*¥23] rejected in
Stephens. Id. at 314-15, 320-21.

In this case, appellees' specific causation expert, Dr.
Hammar, testified that asbestos-related diseases are
dose-related diseases, meaning that asbestos exposures
comprising the cumulative dose, at least to the point of
the first cancer cell's development, are all causative or
potentially causative of the disease. He opined, to a
reasonable degree of medical probability, that [*598&]
each and every exposure to asbestos would be a
significant confributing, or at least a potentially
contributing, factor to the development of mesothelioma.
Dr. Hammar agreed that each and every exposure
Timothy had to asbestos was significant and a
contributing factor in the development of This
mesothelioma. These exposures would include Timothy's
use of or exposure to ashestos during his employment at
Kneox Glass, his bystander exposure, and his household

exposure to asbestos fibers Harold inadvertently brought
home on his clothing from Knox Glass and from his
part-time mechanical and construction work.

At oral submission, appellees stated that while not
experts on the specific cause of Timothy's disease, their
other experts at trial supported Dr. Hammar's testimony.
[**24] Appelless’ experts at trial on general causation,
Amold R. Bredy, Ph.D., an experimental pathologist with
a doctorate in cell biology, and Richard Lemen, Ph.D., an
epidemiologist, espoused the "each and every exposure”
theory. Dr. Brody testified that each and every asbestos
fiber a person inhales is considered a cause of or a
substantial contributing factor to mesotheltoma. Dr.
Lemen testified that with cach and every exposure to
asbestos, and each and every inhalation of asbestos fibers,
the fibers add to the total body burden of exposure and
contribute to the development of mesothelioma.

In their effort to demonstrate evidence of
substantial-factor causation, appellees also refer to the
testimony of Richard Kronenberg, M.D., a witness called
to testify by Georgia-Pacific. Dr. Kronenberg testified
that asbestos diseases result from a total accumulated
exposure over a lifetime. He stated that each and cvery
exposure would be a significant contributing factor to an
asbestos disease, and ihat all the exposures throughout
Timothy's  life  working with any  sort of
asbestos-containing  products  contributed to  the
development of his disease.

The Texas Supreme Court has determined that an
"each [**25] and every exposure" theory is legally
insufficient to support a finding of causation. Flores, 232
S.W.3d at 773. We agree with Georgia-Pacific's assertion
that appellees did not establish substantial-factor
cansation to the extent they improperly based their
showing of specific causation on their expeirf’s testimony
and the testimony of Dr. Kronenberg that each and every
exposure to asbestos caused or contributed to cause
Timothy's mesothelioma.

Frequency, Proximity, and Regularity of Exposure

Appellees contend that Georgia-Pacific misstates the
facts in asserting the appellees’ expert relied on the "each
and every exposure” theory in  support of
substantial-factor causation. Instead, appellees assert that
in accordance with the substantial-factor causation
standard, they presented "substantial evidence of
Timothy's ten years of frequent, proximate, and regular
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exposure to Georgia-Pacific asbestos joint compound. . .

"

Appellees  contend  that  Timothy  "used
Georgia-Pacific asbestos joint compound 'many times'
over ten yecars." Appellees assert that "[t]aking into
account the frequency, proximity, and regularity of
Timothy's  exposure to  Georgia-Pacific's  joint
compound,”" Dr. Hammar testified [*%¥26] that Timothy's
exposure to Georgia-Pacific asbestos joini compound
would have been sufficient in and of itself to cause his
mesothelioma.

It was Dr. Hammar's understanding that from an
early age with his father, and then as he grew older,
Timothy "did a fair amount of work with the drywall
work" and he testified Timothy was exposed to [*599]
asbestos during mixing, sanding, and cleaning up of
drywall materials. Dr. Hammar testified he had reviewed
Timothy's work history sheets “"which chronicled
Timothy's work history and what he had actually done
during his life."” But he acknowledged that work history
sheets do not tell "the time of exposure and the intensity
of the exposure the individual had." Further, he had not
reviewed the deposition testimony of Timothy or Harold,
although he acknowledged that deposition testimony
provides more details of the nature and amount of
exposure than work history sheets.

As is detailed above, the record does not contain
"substantial" evidence of Timothy's frequent use of or
exposure to Georgia-Pacific joint compound for the
period 1967 to 1977 and does not establish Timothy's use
of the joint compound "many times" over that period. 8 Tn
fact, the evidence regarding [**27] Timothy's exposure
to asbestos-contzining joint compound and the number of
times it occurred during the period 1967 to 1977 belies an
assertion of exposure occurring "many times" and belies
the information containred in Timothy's work history
sheets reviewed by Dr. Hammar. ¢

3 Appellees further assert that Timothy's
exposure to Georgia-Pacific asbestos-containing
joint compound "was far greater than any other
asbestos exposure." This is apparently based on
appellees "quantifying the ratio of [Timothy's]
exposure fo Georgia-Pacific asbestos joint
compound as compared to his other exposures,”
which according to appellces was "ten vears of
Georgia-Pacific asbestos joint compound versus
three months of exposure at Knox-Glass [sic], six

months at Palestine Contractors, potential
household exposure, and sporadic brake work."
Without endorsing this mcthodology, we
conclude this argument is inapposite to the
"frequency, proximity, and rtegularity" test
associated with substantial-factor causation.

9 According to Timothy's work history sheets,
for a period of over thirty years from the carly
19705, Timothy was exposed to ashestos fibers
from Georgia-Pacific joint compounds through
his work with [**28] or around them as a
self-employed carpenter with a workweek of over
forty hours, at various residences with Harold as a
coworker, and through household exposure
resulting from Harold's work as a carpenter.

We disagree with appellees’ contention that
Georgia-Pacific is incorrect in arguing appellees relied on
the "each and every exposure” theory to support
substantial-factor causation. We also disagree with
appellecs' contention that, instead, they presented
"substantial evidence of Timothy's ten years of frequent,
proximate, and regular exposure to Georgia-Pacific
asbestos joint compound” to establish substantial-factor
causation. See Jackson v. Anchor Packing Co., 994 F.2d
1295, 1308 (8th Cir. 1993) (although worker testificd he
worked with gaskets and packets "many times" during
years as mechanic, no evidence in record that he used
gaskets many times and cannot tell whether he used
products "for two jobs or two hundred jobs"); Lokrmann,
782 F.2d at 1163 (ten to fifteen occasions of exposure to
asbestos-confaining pipe covering lasting between one
and ecighteen hours duration insufficient to satisfy
frequency-regularity-proximity test). On this record, there
is insufficient evidence [**29] of Timothy's frequent and
regular exposure to Georgia-Pacific's asbestos-containing
joint compound during the relevant time period.

Quantitative Evidence that Exposure Increased Risk of
Developing Mesothelioma

Georgia-Pacific also contends that appellees failed to
establish substantial-factor causation because there is no
evidence of the quantitative cxposure (dose) of asbestos
fibers from Georgia-Pacific asbestos-containing joint
compound to which Timothy [*600] was exposed, and
becanse appellees failed to present evidence of the
minimum exposure level leading to an increased risk of
development of mesothelioma,

Ag set forth in Flores, Stephens, and Simith, the "each
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and every exposure” theory and the theory that there is no
level of asbestos exposure below which the potential to
develop mesothelioma is not present have been rejected.
See Flores, 232 S.W.3d at 769-70, 773; Smith v.
Kelly-Moore Paint Co., 307 S.W.34 829, 837 n.9, 839
{(Tex. App.-Fort Worth, 2010, no pet); Stephens, 239
S.W.3d at 311, 314-15. In order to prove substantial
factor causation, a plaintiff must not only show
frequency, regularity, and proximity of exposure to the
product, the plaintiff must also show reasonable
quantitative [**30] evidence that the exposure increased
the risk of developing the asbestos-related injury. Flores,
232 SW3d ar 769-72; Smith, 307 S.W.3d ar 833
Stephens, 239 S.W.3d at 312, "Because most chemically
induced adverse health effects clearly demonstrate
'thresholds,” there must be reasonable evidence that the
exposure was of sufficient magnitude to exceed the
threskold before a likelihood of ‘causation' can be
inferred." Flores, 232 S.W.3d at 773 (quoting David L.
Eaton, Scientific Judgment and Toxic Toris-A Primer in
Toxicology for Judges and Lawyers, 12 JL. & POL'Y 5,
39(2003)).

Flores mandates that a showing of substantial-factor
causation include quantitative evidence that Timothy's
exposure to asbestos increased his risk of developing an
ashestos-related injury. See Flores, 232 S.W.3d ai 772.
Thus, the evidence had to not only show Timothy's
exposure to Georgia-Pacific asbestos-containing product
on a frequent and regular basis, but also that the exposure
was in sufficient amounts fo incrcase his risk of
developing mesothelioma. Id. ar 769-70.

Appellees contend their specific causation expert,
Dr. Hammar, "analyzed the mathematical threshold of
asbestos exposure leading fo a multiple [**31] increased
risk of mesothelioma, and testified that Timothy's ten
year exposure to Georgia-Pacific asbestos joint
compound would have been enough in and of itself to
cause his mesothelioma." They state Dr. Hammar
considered the threshold for increased risk of developing
mesothelioma to be 0.1 fiber ec, ' and considered the
frequency, regularity, and fiber concentration of
Timothy's ten years of exposure to Georgia-Pacific
asbestos-containing joint compound, and testified, within
a reasonable degree of medical certainty, that these
exposures were sufficient, in and of themselves, to have
caused Timothy's mesothelioma.

10 "Asbestos exposure is generally measured in

fibers per cubic centimeter (fibers/ce) on an eight
hour weighted average. This is calculated by
taking the amount of time an individual is

exposed to asbestos and mathematically
calculating a time weighted average over an eight
hour day. . . . In all urban environments, there is a

level of ashestos in the ambient air. This level,
often called the background level, varies from
location to location and ranges from 000001 to
01 fiber/ce." Bartel, 316 F. Supp. 2d at 607.

Dr. Hammar testified he does not know of any safe
level of [*#32] exposurc to asbestos under which disease
does not occur. He opined that exposure to friable 1!
asbestos fibers above background levels had the potential
to contribute to the development of Timothy's
mesothelioma. It is his opinion that every exposure above
. fiber c¢¢  contributes to the development of
mesothelioma. He stated that information published in
the Federal Register shows that at .1 fiber cc, statistically
there are seven cases of mesothelioma per year.

11 "TFriable' refers to breathable asbestos." See
Flores, 232 5 W.3d at 767 n.0.

[¥601] These dosage opinions are consistent with
Dr. Hammar's opinions in Stephens. There he "opined
that the level of exposure it takes to cause mesothelioma
'could be any level above what is considered to be
background, which, from my definition, would be
anything greater than .1 fiber cc years.” In sum, he stated:
Tm going to express an opinion that each and every
exposure that an individual has in a bystander
occupational  setting causes  their mesothelioma.™
Stephens, 239 SW3d at 315. He stated that
mesothelioma is a dosc-responsive disease, and that a
threshold exists "above which you may be at risk, below
which you may not be at risk' for developing [**33] the
discase." Id.

In Stephens, there was no quantitative evidence of
the plaintiff's exposure to Georgia-Pacific
asbestos-containing joint compound, the product also at
issuc there. fd. «at 321, Although the literature and
scientific studies the experts relied upon supported a
reasonable inference that exposure to chrysotile asbestos
can increase a worker's risk of developing mesothelioma,
none of those studies undertook the task of linking the
minimum exposure level (or dosage) of joint compound
with a statistically significant increased risk of
developing of the disease. Id. Thus, the court held that the
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opinions offered by the plaintiffs' experts, including Dr.
Hammar, lacked the factual and scientific foundation
required by Flores and were legally insufficient proof of
substantial-factor causation necessary to support the
jury's verdict. Stephens, 239 S.W.3d at 321.

According to John Maddox, M.D., the plaintiffs'
expert regarding specific causation in Smith, "[blecause
asbestos dust is so strongly associated with
mesothelioma, proof of significant exposure to asbestos
dust is proof of specific causation." Swmith, 307 S.W.3d ar
837. "Dr. Maddox opined that it is generally accepted in
[**34] the scientific community that there is no minimuwm
level of exposure to ashestos 'above background levels'
below which adverse effects do not occur.” Id. After
discussing the scientific literature relied upon by Dr.
Maddox, the court held that the plaintiffs’ evidence
"ultimately suffers the same defect as the plaintiff's in
Stephens" and that under Flores, Dr. Maddox's opinion is
insufficient as to specific causation. Id. «t §39.

Here, appellees endeavor to rely on material practice
simulation studies performed by their general causation
expert, William Longo, Ph.D., a material scientist. Dr.
Longo's simulation studies were intended to determine
the amounts of asbestos fibers released during mixing,
sanding, and sweeping Georgia-Pacific's (or its
predecessor  Bestwall's)  asbestos-containing  joint
compound in a coniroiled environment. However, Dr.
Longo admitted his studies could not establish an
exposure level or dose for Timothy, particularly because
of the many variables in the circumstances of a given
work activity and location of the activity. Thus, Dr.
Longo's testimony regarding the results of his material
practice simulation studies do not quantify Timothy's
exposure to asbestos [**35] fibers from Georgia-Pacific
asbestos-containing joint compound.

On this record, appellees’ evidence is insufficient to
provide quantitative evidence of Timothy's cxposurc to
asbestos fibers from Georgia-Pacific's
ashestos-containing joint compound or to establish
Timothy's exposure was in amounts sufficicnt to increase

his risk of developing mesothelioma. Therefore,
appellees' evidence is legally insufficient to establish
substantial-factor causation mandated by Flores.

For the reasons discussed above, appellces' claims of
negligence and product lisbility require proof of
substantial-factor causation. See Flores, 232 S.W.3d at
774. [*602] We conclude that the ¢vidence presented at
trial is legally insufficient proof of substantial-factor
causation necessary to support the jury's negligence and
strict liability marketing defect verdicts against
Georgia-Pacific. We sustain Georgia-Pacific's first issue.

APPELLANT'S SECOND AND THIRD ISSUES

In its second issue, Georgia-Pacific asserts that there
was no clear and convincing evidence to support the
Jury's finding of Georgia-Pacific's gross ncgligence. Our
disposition of Georgia-Pacific's first issue necessarily
disposes of appellees' gross negligence [**36] claim
against Georgia-Pacific. See Transp. Ins. Co. v. Moriel,
879 S.W.2d 10, 23 (Tex.1994).

Georgia-Pacific contends in its third issue that the
trial court erred in denying its motion for mistrial and in
vacating the order granting a new trial, warranting a
remand of this case to the trial court. Our disposition of
Georgia-Pacific’s first issue makes it unnecessary to
address Georgia-Pacific's third issue. See Tex. R. App. P.
47.1.

CONCLUSION

There is legally insufficient evidence of causation to
support the verdict against Georgia-Pacific. We reverse
the trial cowt's judgment and render judgment that
appellees take nothing on their against
Georgia-Pacific.

claims

ROBERT M. FILLMORE

JUSTICE
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BOSTIC, DECEASED; HELEN
DONNAHOE; AND KYLE ANTHONY
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In accordance with this Court’s opinjon of this date, the judgment of the trial court is
REVERSED, and judgment is RENDERED that appellees Susan Elaine Bostic, Individually and
as Personal Representative of the Estate of Timothy Shawn Bostic, Deceased, Helen Donnahoe, and
Kyle Anthony Bostic take nothing on their claims against appellant Georgia-Pacific Corporation.
1t s ORDERED that appellant Georgia-Pacific Corporation recover its costs of this appeal from
appellees Susan Flaine Bostic, Individually and as Personal Representative of the Estate of Timothy
Shawn Bostic, Deceased, Helen Donmahoe, and Kyle Anthony Bostic.

Tudgment entered August 26, 2010.
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OPINION

Before Justices Bridges, FitzGerald, and Fillmore
Opinion By Justice Fillmore

Appetlant Georgia-Pacific Corporation appeals the final judgment ef the trial court in favor
of appellces Susan Elaine Bostic, Individually and as Personal Representative of the Heirs and
Estate of Timothy Shawn Bostic, Deceased, Helen Donnahoe, and Kyle Anthony Bostic. In three
issues, Georgia-Pacific contends (1) there is legally insufficient evidence thal Georgia-Pactfic’s joint
compound cansed Timothy Bostic’s mesothelioma, ¢2) there is no evidence to support the jury’s
finding of gross negligence against Georgia-Pacific, and (3) the trial court abused its discretion by

denving Georgia-Pacific’s motion for mistrial and by vacating the order granting Cieorgia-Pacific



a new frial.

Concluding there is legally insufficient evidence of‘causation, we reverse the trial court’s
Judgment and render judgment that appellees take nothing on their claims against Georgia-Pacific.
PROCEDURAL BACKGROUND

In February 2003, Timothy Bostic’s wife, son, father, and mother brought wrongful death
claims and a survival action against Georgia-Pacific and numerous other entities alleging Timothy’s
death was caused by exposure to asbestos. At the time of trial, Georgia-Pacific was the sole
remaining defendant, the other named defendants having settled or been dismissed. Appeilees
alleged Georgia-Pacific was negligent, strictly liable for a product marketing defect, and grossly
negligent.

In 2003, Judge Sally Montgomery presided over the trial of this lawsuit in Dallas County
Court at Law No. 3. Afier the jury verdict awarding appelices actual and punitive damages, Judge
Montgomery ordered appeliees to either elect a new trial on alIr issues or agree to remit a
misallocated award of future lost wages and the award of punitive damages. Appcllees elected a
new trial. The lawsuit was tried for the second time before a jury in 2006.! The jury returned a
verdict in favor of appellees, finding Georgia-Pacific seventy-five percent liable and Knox Glass,
Inc., a non-party former employer of Timothy, twenty-five percent liable for Timothy’s death. The
jury awarded $7,554,907 in compensatory damages and $6,038,210 in punitive damages.

Georgia-Pacific filed a motion to recuse Judge Montgomery. Judge M. Kent Sims granted
the motion to recuse, and the lawsuit was transferred to Judge Russell H. Roden, Dallas County

Courtat Law No. 1. In December 2006, the trial court granted Georgia-Pacific’s motion for mistrial

and ordered a new {rial,

tHarold Bostic, Timothy's father, died while the case was heing retried.

I~



in January 2007, Jndze 1’ Metria Benson become the presiding judge ol Brallas County Court
at Law No. |, In February 2008, appellecs filed a moelton 1o vacate Judge Roden’s onder granting
a new al and for entry (afjtltlg:'lﬁlli. In July 2008, Judge Benson granted appellees’ motion (o
vacate the order for new trial and signed a judgment based on the jury’s June 2006 verdict. In
October 2008, Judge Benson si gﬁcd the amended final judgment awarding appetlees $6,784,135.22
in compensatory damages and $4,831,128.00 in punitive damages. Georgia-Pacific appealed.

LEGAL SUFFICIENCY OF THE EVIDENCE

In its first issue, Georgia-Pacific asserts there is legally insufficient evidence that Georgia-
Pacific asbestos-containing joint compound” caused Timothy’s mesothelioma, a form of cancer
usually linked (o asbestos exposure. Géorgéwl’aciﬁc asserts there 1s no evidence Timothy was
exposed to Georgia-Pacific asbestos-containing joint compeund, and even if there was evidence of
exposure, there is no evidence of dose. Further, Georgia-Pacific asserts that even if there was
evidence of exposure and dose, the record contains ne epidentiological studies showing that persons
similar to Timothy with exposure to asbestos-contmining joint compound had an increased risk of
developing mesothelioma. Georgla-Pacific also asserts that appellees” experts’ theory that “each
and every exposure’ to asbestos caused Timothy’s mesothelioma was rejected by the Texas Supreme
Court in Borg-Warner Corp. v. Flores, 232 S.W.3d 765 (Tex. 2007).} Georgia-Pacific asserts that

for each of these reasons, appellees’ negligence and defective marketing claims agamst Georgia-

Joint compound, sometimes catled “drywall mud.” s used to conneet and smooth the seams of adfoining pieces ol drywall, also calied
sheetrock, and Lo vover nail heads on sheets of drywall. Joint compound is spread in athin coat and then smoothed, After it dries, uneven areas are
further smeothed by sanding, This process is sometimes carried o ndtiple times in lurther ralining the surface.

Prior to the 2008 final judgment in this case, the Texas Supreme Cowrt issued its Mores opinton on Loxic tort law in asbestos cases,
including specific causation. Bike the instant appeal, in Gesrgia-Pacific Corp. v. Stephens, 239 S.W 3d 304 {Tex. App. {louston [1st Dist.) 2007,
pt, denied), ssned after Flores, the asbestos trial ecowted hetore the Fiores decision. but the appeblate court wis bound by Flores, Stephens, 239
S W 3 al 32| see afse Smith v Keffy-Moore Paint Co. 307 S W3 829 834 (Tex. App. Fort Weeth 2010, 1o pet.) tappeliate count bound by Fleres
s supreme court procedent s Lubbock Crty v Trammel's Lubbock Bail Poneds, 30 5. W30 586G, 385 (Tex. 2002) (unce supreme court announces
propositon of faw. thal proposition s hinding precedent and may not be modified or abragated by cuurt of uppesls).



Pacile [l 2s o matter of law.

When, as here, an appellant attacks the legal sutficieney of an adverse hinding on an issue
on which it did not have the burden of proot, it must demenstrate that no evidence supports the
finding, Croucher v, Croucher, 660 8.W.2d 55,58 (Tex. 1983). *The final test for legal sufficiency
must always be whether the evidence at trial would cnable reasonable and finr-minded people to
reach the verdict under review.” Del Lago Partners, Ine. v Smith, 307 S,W.3d 762, 770 (Tex. 2010)
{quoting City of Keller v. Wilson, 168 $.W .3d 802, 827 (Tex. 2005)). We review the evidence in
the light most favorable to the verdict, crediting favorable evidence if reasonable jurors could and
disregarding contrary evidence unless reasonablejurors couldnot. Def Lago Partners, 307 S.W.3d
at 770.

Asbestos Exposure

In 2002, Timothy was diagnosed with mesothelioma at the age of forty. e died in 2003.
Appellees clatm Timothy’s mesothelioma was caused by his exposure to asbestos-containing joint
compound manufactured by Georgia-Pacific. Georgia-Pacific acknowledged there is some evidence
that Timothy used or was present during the use of joint compound between 1967 and 1977, but
contends there is no evidence of exposure to Georgia-Pacific asbestos-containing joint compeund.
See Gaulding v. Celotex Corp., 772 8.W.2d 66, 68 (Tex. 1989) (fundamental principle of products
liability law is plaintiff must prove defendant supplied product which caused injury).

Georgia-Pacific mamifactured and sold joint compound products that included chrysotile

asbestos® fibers from the time it acquired Bestwall Gypsum Company in 1965 until 1977, when

Chrysetds s the most abundant type of asbestos Dber and 15 aserpenting fiber consisting of “pliable curly Fibsils which resemble serotled

tubes.™ Flores, 232 5.W Mol 766 nd {eiting Lee 8. Siegel, Note, As the Asbestos Crumibles: A Look ai Mew Evidontiony Isues in Ashestos Related
Property Damage [ itigedor, 20 HOpsTRAL REV. PO, LTA9 (19921, N, 307 S W 3dm 832 n 3 The vemuining conimescial types of asbestes
fibers are ampinbolus, which include wrmosite and crocwlolite, Soeith, T SW 3dat 8328370 Bartel v John Cravie, Ine 316 F Supp.2d 603, 006
N2 Ohio 20043 0f . 324 FLA 438 (Gth Cir, 2005)



Georgla-Pacific censedmarketing asbestos-containing joinl compound. Those Georgia-Pacific joint
compounds were offered in adry mix formula and a pre-mixed formula.” The partics do not dispute
that any exposure of Timothy to 4 Georgia-Pacific ashestos-containing joint compound would have
oceurred between 1967 and 1977, Evidence regarding Timothy’s work with or around Georgia-
Pacific ashestos-containing joint compound in this ten-year period came from Timothy’s and Harold
Bostic’s deposition testimony read and played by videotape at trial and Timothy’s work history
sheets.

Trmothy testified he had been around drywall work his entire fife, and he recalled that before
the age of ten, he observed his father performing drywall work. He stated he mixed and sanded joint
compound from the age of five. He testified he recalled at a young age helping his father “mud the
holes” with joint compound. While he did not provide any more specifics of drywall work he
performed with his father before 1977, he believed he used and was exposed to Georgia-Pacific joint
compound before he graduated from high school in 1980. Timothy’s work history sheets also
indicate he worked with and around other brands of asbestos-containing joint compounds.

Timothy’s work history sheets also assert exposure to asbestos fibers rom Georgia-Pacific
jomntcompound as aresult of household exposure to Harold’s clothing. This alleged exposure would
have occurred prior to his parents’ divorce in 1972, when ke was ten years old, and thereafter when
he stayed with his father on weckends, holidays, and at times in the summer.

Harold testified he used Geergia-Pacific joint compound ninety-cight percent of the time that
he did drywall work, He testified he tried one or two other brands of joint compound, but he always
returned to Georgra-Pactfic’s product. With one exception listed below, Harold said he could not

positively associate Georgia-Pacific’s product with any specific drywali job, He stated he knew he

st contiining ushestos fihers could he refeased by sanding ar sweepng wither forsula and by mising the dry formula

N



had used Georgia-Pacilic™s product on severul jobs, but he could not recall cxactly where., Harold

testified that Timothy began to accompany him on remodeling jobs in 1967 when Timothy was the

age of five. Timothy helped mix joint compound, applied and sanded joint compound to the height

Timothy could reach, and breathed in the dust rom sanded joint compound.

According 1o his testimony, Harold worked part-time on only one remodeling or construction
job at a time for a family member or friend. Each project tock a lengthy pertod of time to complete.
Although he testified there was no doubt in his mind that he and Timothy used Georgia-Pacific joint
compeound “many, many times” between 1967 and 1977, he identified and described work performéd
on eight remodeling projects for the relevant period. Harold identified only one specific project
where Georgia-Pacific joint compound was used, and he could not recall whether Timothy
performed drywall work or was present during drywall work on that project. Only three projects
were identified in which Harold and Timothy may have performed drywall work together or
Timothy may have been present when Harold performed drywall work. Following is a summary
chronology of the remodeling or construction jobs Harold recalled for this relevant period:

. In the house he lived in with his wife and Timothy, Harold performed drywall work while
remodeling a utility room. Timothy was four or five years of age at the time and may have
played in the joint compound “mud” or sanded drywall to the height he could reach.

. During the cotirse of a three-month project, Harold built a ten foot by ten {oot bathroom and
dressing room in his brother’s house. Harold performed drywall work as part of the project.
He could not recail the brand of joint compound he utilized. Timothy performed sewer work
on this project. Timothy was six or seven years of age.

. Harold remodeled the inferior of his sister’s service station. The project lasted a year in
1968 or 1970. Harold performed drywall work on an eight foot by seven foot room and the

ceiling of the room. Timothy was between the ages of six and eight.

. Harold built living quarters in a friend’s garage and car dealership. This year-long project
included drywall work. Hehas no memory of Timothy working with drywall on this project.

. [n connection with the construction of the intertor of a friend’s prefabricated home, Harold
performed drywall work. The construction project took a year to complete. Harold recailed



ulilizing Georgia-Pacitic joint componnd, but he did not recall whether Timothy performed
drywali work or whether Timolhy was present when Harold performed drywall work.
Timuothy dug the septic tank on this project. Timothy was between the ages of ten and
twelve.

. [n finishing a voom in his sister’s newer home, Harold could not recall utilizing drywall,
Timothy was cleven or twelve years of age.

. During a year-long construction project, Harold performed drywall work in his sister’s five
hundred square foot older home.

J I building partitions in his mother’s home, Harold recalled that he may have patched somne
cracks, but he did not perform drywall work and he could not recall using joint compound.
Timothy was thirteen or fourtecn years of age.

Evidence at trial substantiated Timothy was exposed to asbestos other than through use of
or presence during the use of Georgia-Pacific asbestos-containing joint compound. In addition to
Georgia-Pacific joint compound, the evidence established and appellees acknowledge that Timothy
was exposed 1o numerous asbestos products and asbestos-containing products, both occupationally
and through household and bystander exposure,

Timothy was exposed to asbestes utilized at Knox Glass. Harold was employed as a welder
at Knox Glass from around 1960 until the plant closed in 1984, Asbestos and ashestos-containing
products were used throughout the glass container factory, particularly fo insulate against heat.
Hareld was exposed to asbestos fibers, which were inadvertently brought home on his clothing,
thereby exposing Timothy. These household exposures to asbestos occurred consistently from
Timothy’s birth until his parents were divorced when he was ten years old, from time spent with
Hareld on weekends, holidays, and in the summers between the ages often and fifteen, and from the

ages of fifteen to eighteen when Timothy lived with Harold.



Timolhy was further exposed to ashestos utihized at Knox Glass in connection with his
jarutorial and mechanical work at Knox Glass in the summer months of F980 through 1982.° He
worked in hoth the hot end of the plant, where ylass bottles were manufactured and where usbestos
was more likely prevalent, and in the cold cnd of the plant.” The evidence indicated that asbestos
ot ashestos-containing items in the work enviromment at Knox Glass included refractory cements,
fireproofing, ashestos cloth, pumps, packing (braided rope made from asbestos), valves, furnaces,
blow heads, gaskets, and firebrick mortar, Timothy’s work responsibilities included cutting raw
asbestos cloth, sweeping up asbestos-containing dust, cleaning up after asbestos pipe coverings were
repaired, removing flaking asbestos from machines and replacing it with asbestos he cut, and
wearing asbestos gloves or mittens.

Timothy also had occupational exposure to asbestos during 1977 and 1978, when he worked
for approximately six months as a welder’s assistant for Palestine Contractors, There he was
exposed to asbestos while removing gaskets and asbestos pipe insulation three to four times each
week.

Timothy was also exposed to asbestos fibers as a result of mechanical work Harold
performed on automobiles, including brake work. Timothy was exposed in the household to
asbestos fibers on Harold’s clothing and as a bystander and assistant to his father with respect to the
aﬁtomotive repairs. In addition, when he was older, Timothy performed mechanical work on
vehicles resulting in exposute to anumber of asbestos-containing products, including ¢lutches, brake

pads and linings, friction preducts, and gaskets. He testified that he performed approximately four

& . N . : B . .
In 18R, Timothy and Barold underwent (esting lo Jetermine whether they had contricled an ashestos-refated disease as a result of working

at Knoex Glass. A bronehial alveolar Javage (BALY was performed on euch of them o detenmine what type of liber exposures had occurred. Twu
chrysotile and two amosite ashestos {ihers were found in Timothy™s BAL, There were additional tibers that were not asbestos thal ceuld net e
idemtified. Three amosite asbestos fibers were tound i Harokl Bostic's BAL,

imuthy testified he worked summer months st Knes Glass in 1980, 981, and 1982, Appeltees seek to narrow the time perfod of expasure
L ashesiog and ashestos-contyirg products to three months by asserling that to be the conmuative ameunt ol tiine Tinethy worked in the hot end
af rhe plans,



hrake Tobs a vear and fower than ter cluteh jobs in his ifetime. Timaethy {dontified a number of
nuiacturers of asbestos-contaiming praducts he was exposed (o i connection with the mechanical
work he performed.

After his graduation from high school, Timothy began remodeling homes on his own.
According to the evidence, he was exposed to a number of asbestos-containing products in his
remodeling work, including roofing shingles, floor tiles, and cetling tiles. Timothy identified several
manufacturers and marketers ol asbestos-containing products he utilized in addition to Georiga-
Pacific joint compounds. It is not disputed that Timothy used Georgia-Pacific products after his
gradueﬂion from high school in 1980. However, these uses occurred after Georgia-Pacific joint
compounds no longer contained asbestos.

Albeit limited, the record contains evidence through the lay testimony of Timothy and
Harold, and Timothy’s work history sheets, of Tin}othy’ s use or presence during the use of Georgia-
Pacific’s ashestos-containing joint compound. On this record, we disagree with Georgia-Pacific’s
argument that there 1s no evidence Timothy was exposed to Georgia-Pacific asbestos-containing
Jjoint compound.

Substantial-Factor Causation

Georgia-Pacific next contends there is legally insufficient evidence of causation, an essential
clement of appellees’ negligence and strict lability defective marketing claims. In a toxic tort case,
the plaintiff must show both general and specific causation. See AMerrell Dow Pharm., Inc. v.
Havner, 953 SW.2d 706, 714-15, 720 (Tex. 1997). “General causation is whether a substance is
capable of causing a particular injury or condition in the general population, while specific causation
is whether a substance caused a particular individual’s injury.” Havner, 933 S.W .2d at 714; see also

Creorgia-Pacific Corp. v. Stephens, 239 S.W.3d 304, 308-09 {Tex. App. -Houston [st Dist.] 2007,



pet, denied). For purposes of this appeal, Georgia-Pacific is not challenging the legal sufficiency
of the evidence of general causation (hat inhalation of chrysotile usbestos fibers can cause
mesothelioma.  Instead, Georgia-Pacific challenges the legal sufficicncy of the evidence as to
specific causation, that is whether Georgia-Pacific asbestos-containing joint compound was, in fact,
a cause of Timothy’s mesothelioma.
Causation

Georgia-Pacific contends that appellees failed to introduce evidence sufficient to satisfy the |
“gubstantial factor” standard of causation set forth in Flores, because appeilees produced .no
cvidence of cause-in-fact. In the context of an asbestos case, the Texas Supreme Court explained
that “asbestos in the defendant’s product [must be] a substantial factor in bringing about the
plaintiff’s injuries.” Flores, 232 S.W.3d at 770. The Flores court agreed that the “frequency,
regularity, and proximity” test for exposure to asbestos set out in Lokrmann v. Pitisburgh Corning
Corp., 782 F.2d 1156 (4th Cir.1986), is appropriate. Flores, 232 8. W.3d at 769, see also Lokrmann,
782 F.2d at 1162-63 (to suppor‘; reasonable inference of substantial causation from circumstantial
evidence, there must be evidence of exposure to specific product on regular basis over extended
period of time in proximity to where plaintiff actually worked). The supreme court stated, however,
that the terms “frequency,” “regularity,” and “proximity” do not “capture the emphasis [Texas]
jurisprudence has placed on causation as an essential predicate to liability,” and agreed with
Lohrmann’s analysis that the asbestos exposure must be a substantial factor in causing the asbestos-
related disease. Flores, 232 8.W.3d at 769; see also Lohrmann, 782 F.2d at 1162,

Causation is an essentisl element of appellees’ claims for negligence and product marketing
defect. Proximate cause is an element of a negligenc‘e claim, while producing causc is an clement

of & strict liability claim. Gen Motors Corp. v. Saenz, 873 S W.2d 353, 357 (Tex. 1993). “Both
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prodocing and proximate cause contwin the causc-in-lact clement. which requires that the
defendant’s act be a “substantial factor in bringing about the injury and without which the harm
would net have sccurred.”™ Metro Allied Ins. Agency, [neo v Lin, 304 5.W.3d 830, 835 (Tex. 2009)
(quating Doe v. Boys Clubs of Greater Dallas, Ine., 907 5.W.2d 472, 481 (Tex. 1985)); see also
Flores, 232 8W.3d at 770 (quoting RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965))
(“‘substantial” used to denole the fact that the defendant’s conduct has such an effect in producing
harm as 1o lead reasonable men to regard it as a cause), Prudeniial fns. Co. of dm. v. Jefferson
Assocs., Ltd 896 5. W.2d 156, 161 (Tex. 1995); Patino v. Complete Tire, Inc., 158 5.W 3d 655, 661
(Tex. App. -Dallas 2003, pet. denied).

Appellces assert that Flores does not require “but-for” causation in proving specific
causation and that Flores requires only that appellees prove Timothy's exposure to Georgia-Pacific
asbestos-containing joint compound was a “substantial factor” in contributing to his risk of
mesothelioma, We disagree. The Texas Supreme Court “[has] recognized that ‘[c]Jommon to both
proximate and producing cause is causation in fact, including the requirement that the defendant’s
conduct or product be a substantial factor in bringing about the plaintiffs injuries.”” Flores, 232
S.W.3d at 770 (quoting Union Pump Co, v. Allbritton, 898 S.W.2d 773, 775 (Tex. 1995)}; see also
Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007).

Thus, to establish substantial-factor causation, a plaintiff must prove that the defendant’s
conduct was a cause-in-fact of the harm. See Flores, 232 5.W.3d at 770. “In asbestos cases, then,
we must determine whether the asbestos in the defendant’s product was a substantial factor in
bringing about the plaintiff’s injuries” and without which the imjuries would not have occurred. /d.;

see also Stephens, 239 §.W.3d at 308-09.



Appellees acknowledged in their hrief and at orl submission that their oniy expert who
opined on speeific causation of Timothy’s mesothelioma was pathologist Samuel Hammar, M.D.
However, Dr. Hammar testified he could not opine that Timothy would net have developed
mesothelioma absent exposure 1o Georgia-Pacific asbestos-contaiming joint compound. Because
a plaintiff must prove that the defendant’s conduct was a cause-in-fact of the harm, appelless’
evidence is insufficient to satisfy the required substantial-factor causation element for maintaining
this negligence and product Hability suit. See Flores, 232 S.W.3d at 770.

“Each and BEvery Exposure” Theory of Causation

Georgia-Pacific arcuces that appellees further failed to establish substantial-factor causation
because they improperly based their showing of causation on the opinion of their only specific
causation expert that each and every exposure to ashestos caused or contributed to cause Timothy’s
mesothelioma. Georgia-Pacific contends the law set forth in Flores and Stephens rejects the theory
that cach and every exposure io ashestos contributes to the development of mesothelioma. See
Flores, 232 S.W .3d at 773; Stephens, 239 5.W.3d at 311, 314-15, 321 (in Flores, Texas Supreme
Court rejected “any exposure” test for specific causation and adopted substantial-factor causation
standard). Therefore, Georgia-Pacific asserts there is no evidence of the essential element of
causation to suppott appellees’ negligence or defective marketing claims against Georgia-Pacific.

Quoting from the underlying court of appeals decision, the Flores court expressly rejected
the “each and every exposure” theory of liability:

| Plaintiff's expert] acknowledged that asbestos is “plentiful” in the ambient air and

that “everyone” is exposed to it. If a single fiber could cause asbestosis, however,

“gveryone” would be susceptible. No one suggests this is the case. . .. Inanalyzing

the legal sufficiency of Flores’s negligence claim, then, the court of appeals errcd in

holding that “[i]n the context of asbestos-related claims, 1f there is sufficient

evidence that the defendant supplied «ny of the asbestos to which a plaintiff was
exposed, then the plaintiff has met the burden of proof.”



Flores, 232 8. W.3d at 773 (emphasis in original). Instead, as discussed previously in this epinton,
the Texas Supreme Court reguires the plaintiff to prove “thal the defendant’s product was &
substantia} faclor in causing the alleged harm.” Jd.

lnStephens, Dr. Hammar, appellees’ specific causation experthere, “express[ed} an opinion
that cach and every exposure that an isdividual has in a bystander occupational setting causes their
mesothelioma.” Stephens, 239 S.W .3d at 315. Dr. Hammar testified that any exposure the deceased
commercial painter had throughout the time he worked was causative of his mesothelioma. /d. at
320. The plaintiffs in Stephens also relied on the testimony of Jerry Lauderdale, an industrial
hygienist. 7d, at314. Lauderdale testified that asbestos-related discases are based on cumulative
exposures and that there is no way to isolate a particular exposure that caused development of the
disease. fd. at 315. [t was Lauderdale's apinion “that every exposure does contribute to the
development of—potential to develop raesothelioma.” Id. The court noted that the experts failed
to show that “the “any exposure’ theory is generally accepted in the scientific community——-that any
exposure to a product that contains asbestos results in a statistically significant increase in the risk
ofdeveloping mesothelioma.” /d. at 320-21. Consistent with Flores, the “cach and every exposure”
theory was rejected in Stephens. Id. at 314-15, 320-21.

In this case, appetlees’ specificcausation expert, Dr. Hammar, testified that asbestos-related
diseases are dose-related diseases, meaning that asbestos exposures corprising the cumulative dose,
at least to the point of the First cancer cetl’s development, are all causative or potentially causative
of the disease. He opined, to a reasonable degree of medical probability, that each and every
exposure to asbestos would be a significant contributing, or at least a potentially conirtbuting, factor
to the development of mesothelioma. Dr. Hammar agreed that each and every exposure Timothy

had to asbestos was significant and a contributing factor in the development of his mesethelioma.



These exposures would include Timolhy’s use of or exposure to ashestos during his cinployment
al Knox Glass, his bystander exposure, and his houschold oxposure to asbestos [ibers tarohd
inadvertently brought home on his clothing from Knox Glass and from his part-time mechameal and
construction work.

At oral submission, appellees stated that while ﬁot. experts onthe specific cause GfTEITH)[hy;.S
disease, their other experts at trial supported Dr. Hammar’s {estimony. Appellees’ experts at trial
on general causation, Amold R. Brody, Ph.D., an experimental pathologist with a doctorate in cell
biclogy, and Richard Lemen, Ph.D., an epidemiologist, espoused the “each and every exposure”
theory. Dr. Brody testified that each and every asbestos [iber a person inhales is considered a cause
ofor a substantial contributing factor to mesothelioma, Dr. Lemen testified that with each and every
exposure to asbestos, and cach and every inhalation of asbestos fibers, the fibers add to the total
body burden of exposure and contribute to the development of mesothelioma.

in their effort to demonstrate evidence of substantial-factor causation, appellees also refer
to the testimony of Richard Kronenberg, M.D., a witness calted to testify by Georgia-Pacific. Dr.
Kronenberg testified that asbestos diseases result from a total accumulated exposure over a lifetime.
He stated that each and every exposure would be a significant contributing factor to an asbestos
disease, and that all the exposures throughout Timothy’s life working with any sort of asbestos-
containing products contributed to the development of his disease,

The Texas Supreme Court has determined that an ““each and every exposure” theory is
legally insufficient to support a finding of causation. Flores, 232 S.W.3d at 773. We agree with
Georgia-Pacific’s assertion that appellees did not establish substantial-factor causation to the extent
they improperly based their showing of specific causation on their expert’s testimony and the

testimony of Dr. Kronenberg that each and every exposure to asbestos caused or contributed to cause
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Timothy's mesothehoma,

Freguency, Proximity, and Regularity of Exposure

Appelices contend that Georgia-Pacific misstates the facts in asserting the appellecs’ cxpert
relied on the “cach and every exposure” theory in support of substuntial-factor causation. Instead,
appellees assert that in accordance with the substantial-factor causation standard, they presented
“substantial cvidence of Timothy’s ten years of frequent, proximate, and regular exposure to
Ceorgia-Pacific asbestos joint compound. .. .7

Appellees contend that Timothy “used Georgia-Pacific asbestos joint compound ‘many
limes’ over ten years.” Appeliees assert that “[tlaking into account the frequency, proximity, and
regularity of Timothy's exposure to Georgia-Pacific’s joint compound,” Dr. Hammar testified that
Timothy’s exposure to Georgia-Pacific ashestos joint compound would have been sufficient in and
of itself to cause his mesothelioma.

It was Dr. Hammar's understanding that from an early age with his father, and then as he
grew older, Timothy “did a fair amount of work with the drywatl work’ and he testified Timothy
was exposed to asbestos during mixing, sanding, and cleaning up of drywall materzals, Dr. Hammar
testified he had reviewed Timothy’s work history sheets “which chrenicled Timothy’s work history
and what he had actually done during his Jife.” But he acknowledged that work history sheets do
not tell “the time of exposure and the intensity of the exposure the individual had.” Further, he had
not reviewed the deposition testimony of Timothy or Harold, although he acknowledged that
depesition testimony provides more details of the nature and amount of exposure than work history
sheets.

" As is detailed above, the record does not contain “substantial” evidence of Timothy’s

frequent use olor exposure to Georgia-Pacific joint compound for the period 1967 10 1977 and does



not establish Timothy's use of the joint compound “many times” over that period.® In fact, the
evidence regarding Timothy’s exposute to asheslos-containing joint compound and the nwmber of
fimes it oceurred during the period 1967 1o 1977 belies an agsertion of cxposure occurring “many
times” and helies the information contained in Timothy’s work history sheets reviewed by Dr.
Hammar.”

We disagree with appellees’ contention that Georgi a-Pacificisincorrect in arguing appellees
relied on the “cach and every exposure” theory to support substantiai-factor causation. We also
disagree with appellees” contention that, instead, they presented “substantial evidence of Tunothy’s
ten years of frequent, proximate, and regular exposure (o Georgia-Pacific asbestos joint compound”
to establish substantial-factor causation, See Jackson v. Anchor Packing Co., 994 F.2d 1295, 1308
(3th Cir. 1993) (although worker testified he worked with gaskets and packets “many times” during -
years as mechanic, no evidence inrecord that he used gaskels many times and cannot tell whether
he used products “for two jobs or two hundred jobs™); Lohrmann, 782 F.2d at 1163 {ten to fifteen
occasions of exposure fo asbestos-containing pipe covering lasting between one and eighteen houts
duration insufficient to satisfy frequency-regularity-proximity test). On this recerd. there is
insufficient evidence of Timothy’s frequent and regular exposure to Georgia-Pacific’s ashestos-

containing joint compound during the relevant time period.

8 Appellees further assert that Thmothy's sxposure to Cieorgla-Pacific asheslos-containing Joint compatnd “was far greater than any other

ashestos exposure.” This is apparently based on appellees “quantifying the rtio of [Timothy's] cxposure le Georgia-Pacificasbesios joint compound
as compared to his other expasures,” which accending to appellees was “len years of Georgia-Pacific ashestos joirt cumpound versus thiree months
nf exposure at Knox-tilass fsiel. six months at Patesting Cantractors, potential houschold exposure, and sporadic brake work.” Without endossing
s methodnlogy, wi conclude this argument is inapposite 1o the “frequency. proximity, and rogularity’” test associated with substantial-factor
causation.

7 . . . . : - . - . .
Accerting w Timothy s werk histary shests, fora period of averthinty veurs from the early 19708 Timothy was cxposed to ashastos fibers

from Cieorela-Pacife nont compounds drough his work willy or aroumd them s 4 seifemployed earpenter witl aworkweek of over furty huwrs, at
virions residenees with Harold us 2 coworker. and throogh househnld expusure resuliing from Havold's work as a carpenter.
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Cieorgin-Pacific also contends that appellees failed to cstablish substantial-factor causation
hecause there is no evidence of the quantitative exposure (dose) of asbestos fibers [rom Georgla-
Pacific asbestos-containing jeint compound to which Timothy was exposed, and because appellees
failed to preseﬁt evidence of tha minimum exposure level leading to an increased risk of
development of mesothelioma.

As set forth in Flores, Stephens, and Smith, the “each and every exposure” theary and the
theory that there is no level of asbestos exposure below which the potential to develop mesothelioma
is not present have been rejected. See £ lores, 232 8.W.3d at 769-70, 773; Smith v. Kelly-Moore
Paint Co., 307 §.W.3d 829, 837 n.9, 839 (Tex. App.—Fort Worth, 2010, no pet.); Stephens, 239
S.W3dat311,31 41 5. In order to prove substantial factot causation, a plaintiff mustnot only show
frequency, regularity, and proximity of exposure to the product, the plaintiff musi also show
reasonable quantitative evidence that the exposure increased the risk of developing the asbestos-
related injury. Flores, 232 S.W.3d at 769-72; Smith, 307 S.W.3d at 833; Stephens. 239 S.W.3d at
312, “Because most chemically induced adverse health effects clearly demonstrate ‘thresholds,’
there must be reasonable evidence that the exposure was of sufficient magnitude to exceed the
threshold hefore a likelihood of ‘causation’ can be inferred.” Flores, 232 8.W.3d at 773 {quoting
David L. Baton, Scientific Judgment and Foxic Torts-A Primer in Toxicology for Judges and
Lawyers, 12 J.L. & POL’Y 5, 39 (2003)).

Flores mandates that a showing of substantial-factor causation include quantitative evidence
that Timothy s exposure to asbestos increased his sk of developing an asbestos-related injury. See
Flores, 232 S.W 3d at 772. Thus, the evidence had to not only show Timothy’s exposure to Georgla-

Pacific ashestos-containing product on a frequent and regular basis, but also that the exposure was
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i sulticient amounts o increase his risk of developing mesathelioma. . at 769 70,

Appelices contend their specitic causation expert, Dr. Hammar, “analyzed the mathematical
Mireshold of asheslos exposure leading 1o a multiple increased risk of mesothelioma, and testified
that Timothy’s len year exposure to Georgia-Pacific ashestos joint compound would have been
enough in and ofitsclfto cause his mesothelioma.” They state Dr. Hammar considered the ihreshold
for increased tisk of developing mesothelioma to be 0.1 fiber cc,'” and considered the frequency,
regularity, and fiber concentration of Timothy’s ten years of exposure to Georgia-Pacific asbestos-
containing joint compound, and testified, withina reasonable degree of medical certainty, that these
exposures were sufficient, in and of themselves, to have caused Timothy’s mesothelioma.

Dr. Hammar testi fied he does not know of any safe level of exposure to asbestos under which
disease does not occur. He opined that exposureto friable'! asbestos fibers above background levels
had the potential to contribute to the development pf Timothy’s mesothelioma. Itis his opinion that
every exposure above .| fiber cc contributes fo the development of mesothelioma. He stated that
information published in the Federal Register shows that at .1 fiber cc, statistically there are seven
cases of mesothelioma per year.

These dosage opinions are consistent with Dr. Hammar’s opinions in Stephens. There he
“opined that the level of exposure it takes to cause mesothelioma ‘could be any level above what
is considered to be background, which, from my definition, would be anything greater than .1 fiber
cc years.” In sum, he stated: “I'm going to express an opinion that each and every exposure that an

individual has in a bystander occupational seiting causes their mesothelioma.”™  Stephens, 239

10 R . . o . s
~Ashestos exposuee 15 generally measured in fibers per cubic ventimeter {fibers/ec) on an eight hour weighted average. [his is caleutated

by taking the amonnt of hine un individual 13 wxposed lo asbestos and mathematicaily caleafating a time weighted average over an aight hour day .
I all urban envitonnents, thers s a level of asbustos in the ambient air. This fevyl, often called the backgrousd Jevel, varies fron location to
loeation and ranees frem BOBODT to 01 (berfer.” Bartel, 316 F. Supp. at 607

1" wPrighle refers T hrealiable ashestoy” See Floves, 232 8W 3dat 767 nG.
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S.W.3d at 315, He stated “thé.lt mesothelioma is a dose-responsive disease, and that a threshold
exists “above which you may be at risk, below which you may not be at risk” lor developing the
disease.” fd.

[n Stephens, there was no quantitative evidence of the plaintif’s exposure to Georgia-Pacific
asbestds—contztining joint compoimnd, the product also at issue there. /d. at 321. Although the
literature and scientific studies the experts relied upon supported a reasonable inference that
exposure to chrysotile ashestos can increase a worker’s risk of developing mesothelioma, none of
those studies undertook the task of linking the minimum exposure leve) {or dosage) of joint
compound with a statistically significant increased risk of developing of the disease. /d. Thus, the
court held that the opinions offered by the plaintiffs’ expeits, including Dr. Hammar, lacked the
factual and scientific foundation required by Flores and were legally insufficient proof of
substantial-factor causafion necessary to support the jury’s verdict. Stephens, 239 8. W.3d at 321.

According to John Maddox, M.D., the plaintiffs’ expert regarding specific causation in
Smith, “Iblecause asbestos dust is so strongly associated with mesothelioma, proof of significant
exposure to asbestos dust is proef of specific causation.” Smith, 307 S.W.3d at837. “Dr. Maddox
opined that it is generally accepted in the scientific community that there is no minimum level of
exposure to asbestos ‘above background levels’ below which adverse effects do not occur.” Id.
Afier discussing the scientific literature relied upon by Dr. Maddox, the court held that the plaintiffs’
evidence “ultimatety suffers the same defect as the plaintiff’s in Stephens™ and that under Flores,
Dr. Maddox’s opinion is insufficient as to specific causation. Id. at 839.

Here, appetlees endeavor to rely on material practice simulation studies performed by their
general causation expert, William Longo, Ph. D, amatenial scientist. Dr. Longo’s simulation studies

were intended to determine the amounts of asbestos fibers released during mixing, sanding, and



swoeping Geargia-Pactfic’s (or its predecessor Bestwall’s) ashestos-containing joint compound in
acontrolled enviromnent. However, Dr. Longo admitted lis studies could not establish an exposure
level or dose for Timothy, particularly because of the many variables in the circumstances of'a given
work activity and location of the activity. Thus, Dr. Longo’s testimony regarding the results of his
material practice simulation studies do not quantify Timothy’s exposure to asbestos fibers from
Georgia-Pacifie asbestos-containing joint compound.

On this record, appellees’ ev‘idence is insufficient to provide guantitative evidence of
Timothy’s exposure to agbestos {ibers from Georgia-Pacific’s ashestos-containing joint compound
or to establish Timothy’s exposure was in amounts sufficient to increase his risk of developing
mesothelioma. Therefore, appeliees’ evidence is legally insufficient to establish substantial-factor
causatior_l mandated by Flores.

For the reasons discussed above, appeilees’ claims of negligence and product liability require
proofofsubstantial-factor causation, See Flores, 232 8. W .3d at 774, We conclude that the evidence
presented at trial is legally insufficient proof o f substantial-factor causation necessary to support the
Jury’s negligence aﬁd strict liability marketing defect verdicts against Georgia-Pacific. We sustain
Georgia-Pacific’s first issue.

APPELLANT’S SECOND AND THIRD ISSUES

In its second 1ssue, Georgia-Pacific asserts that there was no clear and convincing evidence
to support the jury’s finding of Georgia-Pacific’s gross negligenice. Our disposition of Georgta-
Pacific’s [irst issue necessarily disposes of appellees’ gross negligence claim against Georgia-
Pacilic. See Transp. Ins. Co. v. Moriel, 879 S.W 2d 10, 23 (Tex.1994).

Georgla-Pacific contends in its third 1ssue that the trial court erred in denying its motion for

mistrial and in vacating the order granting a new trial, warranting a remand of this case to the trial



courl. Our disposition of Georgia-Pacific’s [irst issue makes it unnecessary to address Georgia-
Pacitic’s third issue. See Tex, R, App. P, 471,
CONCLUSION
There is legally insufficient evidence of causation to support the verdict against Georgia-

Pacific. We reverse the irial court’s judgment and render judgment that appellees take nothing on

their claims against Geergia-Pacific. m ‘
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OPINION

[¥765] Nearly ten years ago, we observed that
asbestos litigation had reached maturity. fn re Ethyl
Corp., 975 SW.2d 606, 610 (Tex. 1998). Even mature
claims evolve, however, and courts have continued to
struggle with the appropriate parameters for lawsuits
alleging asbestos-related injuries. ! While science has
confirmed the [*766] threat posed by asbestos, we have
not had the occasion to decide whether a person's
exposure fo "some" respirable fibers is suificient to show
that a product containing asbestos was a substantial factor
in causing asbestosis. Because we conclude that it is not,
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we reverse the court of appeals' judgment and render
judgment for the petitioner.

1 Tn 2005, Texas, like Louisiana and Ohio before
it, adopted a medical criteria statute governing
claims for injuries resulting from ashestos or
silica. Act of May 16, 2005, 79th Leg., R.S., ch.
97, § 2, 2005 Tex. Gen. Laws 169, 171-79 (now
codified at TEX. CIV. PRAC. & REM. CODE ch.
90); see also STEPHEN I, CARROLL [**2] ET
AL., RAND INSTITUTE FOR CIVIL JUSTICE,
ASBESTOS LITIGATION 132 (20035). The trial
in this case occurred before the statute was passed
and was not, therefore, governed by its provisions.

1
Factual and Procedural Background

Sixty-six-year-old Arturo Flores is a retired brake
mechanic. Flores spent much of his working tife--from
1966 until his retirement in 2001—in the automotive
department at Sears in Corpus Christi. While there, Flores
handled several brands of brake pads, including those
manufactured by Borg-Warner, 2  Flores used
Borg-Warner pads from 1972-75, on five to seven of the
roughly twenty brake jobs he performed each week. 3
Borg-Warner disk brake pads contained chrysotile 4
asbestos fibers, fibers that comprised seven to
twenty-eight percent of the pad's weight, depending on
the particular type of pad. Flores's job involved grinding
the pads so that they would not squeal. The grinding
generated clouds of dust that Flores inhaled while
working in a room that measured roughly eight by ten
feet.

2 Flores also performed brake jobs using Bendix,
Raybestos, Motoreraft, Chrysler, and GM
products.

3  From 1966 through 1972, Flores performed
approximately three brake jobs per day. None
[**3] of those involved Borg-Warner products.

4 Chrysotile asbestos is the most abundant type
of ashestos fiber and is a serpentine fiber
consisting of "pliable curly fibrils which resemble
scrolled tubes.™ Lee S. Siegel, Note, As the
Ashestos Crumbles: 4 Look at New Evidentiary
Issues in Asbestos Related Property Damage
Litigation, 20 HOFSTRA L. REV, 1139, 1149
{(1992)

Flores sued Borg-Warner and others, alleging that he
suffered from asbestosis caused by working with brakes
for more than three decades. At the week-long iral,
Flores presented the testimony of two experts, Dr. Dinah
Bukowski, a board-ceriified pulmonologist, and Dr,
Barry Castleman, Ph.D., an "independent consultant in . .
. the field of toxic substance control." Dr. Bukowski
examined Flores on a single occasion in May 2001, She
reviewed Flores's x-rays, which revealed interstitial lung
discase. Although there are more than 100 causes
(including smoking) of such disease, Dr. Bukowski
diagnosed Flores with asbestosis, based on his work as a
brake mechanic coupled with an adequate latency period.
According to Dr. Bukowski, asbestosis is "a form of
interstitial lung disease, one of the scarring processes of
the lungs caused from [**4] the inhalation of ashestos
and found on biopsy to show areas of scarring in
association with actual asbestos bodies or asbestos
fibers." 5 Dr. Bukowski noted that asbestosis can be fatal
and is progressive, meaning that the scar tissuc increases
over time. Once inhaled, the fibers cannot be expelled,
and there is no known cure for asbestosis. She asserted
that Flores's asbestosis could worsen; that he could suffer
[*767] stiffening of his lungs, loss of lung velume, and
difficulty with oxygenation. She acknowledged that
everyone is exposed to asbestos in the ambient air; "it's
very plentiful in the environment, if you're a typical
vrban dweller." She conceded that Flores's pulmonary
function tests showed mild obstructive lung disease,
which wag unrelated to asbestos exposure.

5  There was no biopsy performed on Flores's
lung tissue, and Dr. Bukowski testified that, per
criteria promulgated by the American Thoracic
Society, biopsies are not necessary to an
ashestosis diagnosis.

Barry Castleman, Ph.D. testified that he has wriiten
numerous articles in peer-reviewed journals, as well as a
book entitled Asbestos: Medical and Legal Aspects.
Chapter 8, titled "Asbestos Disease in Brake Repair
Workers," [**3] discusses ashestos-related risks to brake
mechanics, "a long term interest of [his]" and reviews the
published and some unpublished literature on asbestos as
a hazard to brake mechanics. Dr. Castleman did not
conduct independent research regarding the brake
industry; instead, his research involved "look[ing] at what
was publicly available.” Dr. Castleman testified that
"brake mechanics can be exposed [to ashestos] by
grinding of brake pads or -- or brake shoes and by — in



Page 3

232 S.W.3d 765, *767; 2007 Tex. LEXIS 528, **5;
50 Tex. Sup. J. 851; 37 ELR 20137

the case of brake lining blowing out the accumulated dust
in the brake -- in the brake housing in doing a brake
servicing/brake repair job." He described a conference on
the hazards of brake repair held by Ford of Britain in
1969 and published in 1970 in the Annals of
Occupational Hygiene. That conference evaluated the
levels of exposure to asbestos fiber in the air from brake
servicing jobs, and "it showed that the levels of exposure
could be . . . significant. They might not have necessarily
exceeded the allowable exposure limits of the day, but in
some cases, at least, they came close to doing that." Dr.
Castleman then described some of the literature
pertaining to mechanics in particular: a 1965 article that
[**6] reported a case of mesothelioma in a "garage hand
and chauffeur"; information published by the National
Institute for Occupational Safety and Health warning
about dangers to brake mechanics, emphasizing that
grinding of brake parts was a hazardous job with high
levels of asbestos exposure; and a 1978 brochure
published by the Friction Material Standards Institute
(FMSI), "a vehicle for companies in that subgroup of the
asbestos industry to avail themselves of knowledge
relating to the hazards and government regulation of their
products in the years following 1968, waming brake
mechanics about the dangers of asbestos. The FSMI
brochure led Dr. Castleman to conclude "that the hazards
to brake mechanics were effectively accepted by the
asbestos manufacturers -- asbestos product manufacturers
by that time."

Dr. Castleman testified that a 1968 article
determined that "most of the asbestos in brake lnings is
destroyed by the heat of friction and therefore is not
released to the public air as asbestos fiber." But "some of
the asbestos was found to survive the heated friction of
the braking process.” When questioned about whether
friable © asbestos remained, Dr. Castleman testified that
"[rlespirable [**7] asbestos fibers still remain,” and a
brake mechanic could be exposed to those fibers "[elither
by grinding brake parts or by blowing out brake housings
doing brake servicing work." On cross-examination, Dr,
Castleman conceded that he had mnot researched
Borg-Warner products and did not have any specific
knowledge about them. While he knew that Borg-Warmner
manufactured brake pads, he did not "have any more
detailed knowledge about the company than that.”

6  "Friable" refers to breathable asbestos. See
James L. Stengel, The Asbestos End-Game, 62
N.Y.U ANN. SURV. AM. L. 223, 228 (20006).

[¥768] Flores admitted to smoking from the time he
was twenty-five unti! three weeks prior to trial. Flores's
cardiologist reported a 50-pack year 7 smoking history,
greater than the 15 to 20-pack year history Flores
reported to Dr. Bukowski. At the time of trial, Flores's
chiel medical complaint was shortness of breath, which
he testified manifested itself primarily after he had been
mowing the lawn for 35-40 minutes. Flores also suffers
from coronary artery disease and high cholesterol.

7 A pack year is a way of measuring the amount
a person has smoked over a long period of time.
See  NATIONAEL CANCER  INSTITUTE,
DICTIONARY [*¥8] OF CANCER TERMS,
http:/fwrww.cancer.gov/Templates/db_alpha
aspx7CdrID=306510 (all Internet materials last
visited June 6, 2007 and copy available in ¢lerk of
court's file). It is calculated by multiplying the
number of packs of cigarettes smoked per day by
the number of years the person has smoked. /d.

Borg-Warner's expert, pulmonologist Dr. Kathryn
Hale, examined Flores and testified that, in her opinion,
he did not have asbestosis and that his x-rays did not
show "any ashestos disease." She also testified that she
had reviewed the literature, including epidemiological
studies involving brake mechanics, and had not seen any
articles indicating that auto mechanics suffered an
increased risk of lung cancer or mesothelioma. She
acknowledged that Flores's medical records included an
x-ray report from a NIOSH certified B-reader & physician
who opined that Flores had "bilateral interstitial fibrotic
changes consistent with asbestosis in a patient who has
had an adequate exposure history and latency period," but
Hale testified that she relied on criteria promulgated by
the American Thoracic Society, and under those criteria,
Flores did not have asbestosis,

8 A "NIOSH certified B-reader” refers [**9] to
a person who has successfully completed the
x-ray interpretation course sponsored by the
National Institute for Occupational Safety and
Health (NIOSH) and passed the B-reader
certification examipation for x-ray interpretation.
See TEX CIV. PRAC. & REM. CODE §
90.001 (4} (defining the term),

The jury found that (1) Flores sustained an
asbestos-related injury or disease; (2) Borg-Warmer's
negligence (as well as that of three other settling
defendants)} proximately caused Flores's asbestos-related
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infury or disease; (3) all four defendants were "engaged
in the business of sclling brake products"; and (4) the
brake producis had marketing, manufacturing, and design
defects, each of which was a producing cause of Flores's
injury. The jury apportioned to Borg-Warner 37% of the
causation and 21% to each of the other threc defendants,
The jury awarded Flores $ 34,000 for future physical
impairment, § 34,000 for future medical care, $ 12,000
for past physical pain and mental anguish, and $ 34,000
for futwre physical pain and mental anguish. ¥ In the
second phase of the bifurcated trial, the jury found, by
clear and convincing evidence, that Flores's injury
resulted from malice and awarded $ [**10] 55,000 in
exemplary damages against Borg-Warmer. The trial court
signed a judgment in conformity with the verdict, and
Borg-Wamer appealed.

9  Before the trial began, Flores withdrew his
claims for past and future earnings, as well as loss
of earning capacity.

The court of appeals affirmed, holding that there was
legally sufficient evidence of negligence, citing the
following:

(1} Flores was a mechanic from 1964 to
2001; (2) as a mechanic, Flores ground
new brake pads prior to installation, a
process mnecessary to minimize "brake
squealing”; (3} the grinding process
produced visible dust, which Flores
inhaled; [*769] (4) from 1972 to 1975,
Flores ground brake pads manufactured by
Borg-Warner; (5) Borg-Warner's brake
pads contained between seven and
twenty-eight percent asbestos by weight;
(6) in 1998, Flores was diagnosed with
asbestosis; (7) Dr. Castleman testified that
brake mechanics can be exposed to
ashestos by grinding brake pads, a process
which produces Trespirable ashestos
fibers"; (8} Dr. Bukowski testified that
"bralke dust has been shown to . . . have
asbestos fibers"; and (9) Dr. Bukowski
also testified that "brake dust can caunse
asbestosis.”

153 S W.3d 209, 213-214. Borg-Warner petitioned
[**11] for review arguing, among other things, that a
plaintiff claiming to be injured by an asbestos-containing

product must meet the same causation standards that
other plaintiffs do. 1 We granted the petition. 49 Tex.
Sup. Ct. J. 309 (dpr. 21, 2006).

10 Centerpoint Energy, Inc., The Coalition for
Litigation Justice, Inc.,, The Dow Chemical
‘Company, Eastman Chemical Company, Exxon
Mobil Corporation, The Goodyear Tire and
Rubber Company, Owens Illinois, Inc., and Union
Carbide Corporation submitted amicus briefs,

IT

Discussion

11

11  We note initially that Borg-Warmner did not
challenge, either before trial or at the time the
evidence was offered, the relability of Flores's
experts and has, therefore, waived any reliability
challenge that would require us to evaluate the
experts' underlying methodology, technique, or
foundational data. Coastal Transp. Co. v. Crown
Cent. Petroleum Corp., 136 SW.3d 227, 231-33
{Tex. 2004). Thus, we consider only those
objections "restricted to the face of the record."
Id at 233,

A
Causation

Perhaps the most widely cited standard for proving
causation in asbestos cases is the LoArmann "frequency,
regularity, and proximity" test. Lokrmann v. Pittsburgh
Corning Corp., 782 F.2d 1156 (4th Cir. 1986); [**12]
see also Slaughter v. §. Tale Co., 949 F.2d 167, 171 (5th
Cir. 1991) (noting that Lokwrmann is “[tlhe most
frequently used test for causation in asbestos cases” and
applying Lohrmann to an asbestos claim govemned by
Texas law). In Lolwmann, the Fourth Circuit Cowrt of

" Appeals considered whether a trial court correctly

directed a verdict in favor of four ashestos manufacturers,
after determining that there was insufficient evidence of
causation between use of their products and the plaintiffs'
asbestosis. Id. af 1162-63. The appellate court noted that,
under Maryland law, proximate cause required evidence
that "allow[cd] the jury to reasonably conclude that it is
more likely than not that the conduct of the defendant
was a substantial factor in bringing about the result." /4,
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at 1162 (noting that section 431 of the Restatement
(Second) of Torts uses the same "substantial factor” test).
The court rejected a standard "that if the plaintiff can
present any evidence  that a  company's
asbestos-containing product was at the workplace while
the plaintiff was ai the workplace, a jury question has
heen established as to whether that product” proximately
caused the plaintiff's disease, as such [**13] a rule would
be "comtrary to the Maryland law of substantial
causation." Id. ar 1163. Instead, the court concluded that
"[tlo support a reasonable inference of substantial
causation from circumstantial evidence, fhere must be
evidence of exposure to a specific producton a regular
basis over some extended period of time in proximity to
where the plaintiff actvally worked." Id. ar 1162-63. The
court noted that "[i]n effect, this is a de minimis rule since
a plaintiff must prove more than a [*770] casual or
minimum contact with the product. This is a reasonable
rule when one considers the Maryland law of substantial
causation and the unusual nature of the ashestosis disease
process, which can take years of exposure to produce the
disease." Id. at 1162,

We have not adopted the Lohrmann test, and several
amici urge us to do so here. The partics contend that our
precedent adequately addresses the issue, as it requires
that a party's conduct or product be a substantial factor in
causing harm. We agree, with Lohrmann, thai a
"frequency, regularity, and proximity" test is appropriate,
but those terms do not, in themselves, capture the
emphasis our jurisprudence has placed on causation as an
essential [**14] predicate to liability. It is important to
emphasize that the Lokrmarnn court did not restrict its
analysis to the tripartite phrase; indeed, it agreed thai
Restatement section 431 requires that the exposure be a
"substantial factor" in causing the disease. I That
analysis comports with our cases. For example,
Restatement section 431's "substantial factor” test has
informed our causation analysis on several occasions. See
Lear Siegler, Inc. v. Perez, 819 SW.2d 470, 471 (Tex.
1991); see also Union Pump Co. v. Allbritton, 898
SW.2d 773, 775-777 (Tex. 1995). We have recognized
that "[¢]Jommon to both proximate and producing cause is
causation in fact, including the requirement that the
defendant’s conduct or product be a substantial factor in
bringing about the plaintiff's injurics." Union Pump, 898
S.W.2d at 775. "The word 'substantial' is used to denote
the fact that the defendant’s conduct has such an effect in
producing the harm as to lead reasonable men to regard it
as a cause, using that word in the popular sense, in which

therc always lurks the idea of responsibility, rather than
in the so-called "philosophic sense,’ which includes every
one of the great number of events without [**15] which
any happening would not have occurred." Lear Siegler,
819 S.W.2d at 472 (quoting RESTATEMENT (SECOND)
OF TORTS § 431 cmt. a (1965)). In ashestos cases, then,
we must determine whether the asbestos in the
defendant's product was a substantial factor in bringing
about the plaintiff's injuries.

One of toxicology's central tenets is that "the dose
makes the poison." BERNARD D. GOLDSTEIN &
MARY SUE HENIFIN, Reference Guide on Toxicology,
in. FEDERAL JUDICIAL CENTER, REFERENCE
MANUAL ON SCIENTIFIC EVIDENCE 401, 403 (24
ed. 2000) (hereafter "REFERENCE MANUAL"). This
notion was first attributed to sixteenth century
philosopher-physician Paracelsus, who stated that "[a]ll
substances are poisonous--there is none which is not; the
dose differentiates a poison from a remedy." David L.
Baton, Scientific Judgment and Toxic Torts--A Primer in
Toxicology for Judges and Lawyers, 12 JL, & POL'Y §
(2003) {citing CURTIS D, KLAASSEN, CASARETT
AND DOULL'S TOXICOLOGY: THE BASIC
SCIENCE OF POISONS Chs. 1, 4 (McGraw Hill 6th ed.
2001) (1975)). Even water, in sufficient doses, can be
toxic. REFERENCE MANUAL at 403; see also Marc
Fisher, Radie Stations and the Promotional Games: 4
Fatal Attraction, WASH. [**16] POST, Feb. 25, 2007,
at NO2, available at
hitp://www.washingtonpost.com/wp-dyn/con
tent/article/2007/02/23/AR 2007022300456 .html
(describing woman's death from water intoxication after
participating in radio contest to win a video-game
system).

Dose "refers to the amount of chemical that enters
the body,” and, according to one commentafor, is "the
single most important factor fo consider in evaluating
whether an alleged exposure caused a specific adverse
effect.” Eaton, Scientific Judgment and Toxic Torts, 12
JL. & POL'Y at 1], We have recognized that "[e]xposure
to asbestos, a known carcinogen, [*771] is never healthy
but fortunately does not always result in discase.”
Temple-Inland Forest Prods. Corp. v. Carter, 993 S.W.2d
88, 95 (Tex. 1999). We have held that eptdemiological
studies are without cvidentiary significance if the injured
person cannot show that "the exposure or dose levels
were comparable to or greater than those in the studies.”
Merrell Dow Pharms., Inc, v. Havner, 953 S.W.2d 706,
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720-21 (Tex. 1997). The federal Reference Manual on
Scientific Evidence provides:

An opinion on causation should be
premised on three preliminary
assessments. First, the expert should
analyze whether [#*17] the disease can be
related to chemical exposure by a
biologically plausible theory. Second, the
expert should examine if the plaintiff was
exposcd to the chemical in a manner that
can lead to absorption into the body.
Third, the expert should offer an opinion
as to whether the dose to which the
plaintiff was exposed is sufficient to cause
the discase.

REFERENCE MANUAL at 419.

Dr. Castlernan testified that, despite the heat
generated by braking, "some asbestos,” in the form of
respirable fibers, remained in the brake pads, and that
brake mechanics could be exposed to those fibers when
grinding the pads or blowing out the housings. Flores
testified that grinding the pads generated dust, which he
ithaled. Dr. Bukowski testified that cvery asbestos
exposure contributes to asbestogis. There is no question,
on this record, that mechanics in the braking industry
could be exposed to respirable asbestos fibers. But
without more, this testimony is insufficient to establish
that the Borg-Warner brake pads were a substantial factor
in causing Flores's disease. Asbestosis appears to be
dose-related, "so that the more one is exposed, the more
likely the disease is to occur, and the higher the exposure
[**18] the more severe the disease is likely to be." See 3
DAVID L. FAIGMAN ET AL., MODERN SCIENTIFIC
EVIDENCE: THE LAW AND SCIENCE OF EXPERT
TESTIMONY § 28:22, at 447 (2007); of id. § 28:5, at
416 (noting that "it is generally accepted that one may
develop mesothelioma from low Ievels of asbestos
exposure™). While "[slevere cases [of asbestosis] are
usually the result of long-term, high-level exposure to
asbestos,. . . '[e]lvidence of ashestosis has been found
many vears after relatively brief but extremely heavy
exposure.” STEPHEN J. CARROLL ET AL., RAND
INSTITUTE FOR CIVIL JUSTICE, ASBESTOS
LITIGATION [3 (2005) (citing American Thoracic
Society, The Diagnosis of Nonmalignant Diseases

Related to Ashestos: 1996 Update: Official Statement of

the American Thoracic Society, 134 AM. REV.

RESPIRATORY DISEASE 363, 363-68 (1996)). One
text notes that:

There is general agreement from
epidemiologic studies that the
development of asbestosis requires heavy
exposure to asbestos . . . in the range of 25
to 100 fibers per cubic centimeter-year.
Accordingly, asbestosis is  usually
observed in individuals who have had
many years of high-level exposure,
typically asbestos miners and millers,
asbestos textile [*¥*19] workers, and
asbestos insulators.

Andrew Churg, Nommeoplastic Disease Caused by
Asbestos, in PATHOLOGY OF OCCUPATIONAL
LUNG DISEASE 277, 313 (Andrew Churg & Francis
H.Y. Green eds., Williams & Wilkins 1998) (1988).

This record, however, reveals nothing about how
much asbestos Flores might have inhaled. He performed
about fifteen to twenty brake jobs a week for over thirty
years, and was therefore exposed to "some ashestos” ona
fairly regular basis for an extended period of time.
Nevertheless, absent any evidence of dose, the jury could
not evaluate the quantity of respirable asbestos to which
Flores might have been [*772] exposed or whether those
amounts were sufficient to cause asbestosis. Nor did
Flores introduce evidence regarding what percentage of
that indeferminate amount may have originated in
Borg-Warner products. We do not know the asbestos
content of other brands of brake pads or how much of
Flores's exposure came from grinding new pads as
opposed to blowing out old ones. 2 There were no
epidemiological studies '3 showing that brake mechanics
face at least a doubled risk of asbestosis. See Merrel!
Dow Pharms., Inc. v. Havmer, 953 S.W.2d 706, 715 (Tex.
1997). While such studies are [**20] not necessary to
prove causation, we have recognized that “"properly
designed and executed epidemiological studies may be
part of the evidence supporting causation in a toxic tort
case," and "the requirement of more than a doubling of
the risk sirikes a balance between the needs of our legal
system and the limits of science." Id, at 717-18. Thus,
while some respirable fibers may be released upon
grinding some brake pads, the sparse record here contains
no evidence of the approximate quantum of Borg-Warner
fibers to which Flores was exposed, and whether this
sufficiently contributed to the aggregate dose of ashestos
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Flores inhaled, such that it could be considered a
substantial factor in causing his asbestosis. Union Pump,
898 S.W.2d at 775; see also Rutherford v. Owens-1llinois,
Ine., 16 Cal. 4th 953, 67 Cal. Rptr. 2d 16, 941 P.2d 1203,
1219 (Cal. 1997).

12 We note that any asbestos fibers Flores
encountered when blowing out brake housings
would not necessarily have becen from
Borg-Warner brake pads but from whatever brand
of pads Flores was replacing.

13 Epidemiological studies examine existing
populations to attempt to determine if there is an
association between a disease or condition and a
factor suspected of causing that [#*21] disease or
condition. Havner, 953 S.W.2d at 7153.

Thus, a literal application of Lokwmann leaves
questions unanswered in cases Hke this. The evidence
showed that Flores worked in a small room, grinding
brake pads composed partially of embedded asbestos
fibers, five to seven times per week over a four year
period--seemingly satisfying Lohrmann's
frequency-regularity-proximity test. Impkicit in that test,
however, must be a requirement that asbestos fibers were
released in an amount sufficient to cause Flores's
asbestosis, or the de minimis standard Lohrmann
purported to establish would be eliminated, and the
Union Pump causation standard would not be met, In a
case like this, proof of mere frequency, regularity, and
proximity is necessary but not sufficient, as it provides
none of the quantitative information necessary to support
causation under Texas law.

We recognize the proof difficulties accompanying
asbestos  claims. The long latency period for
asbestos-related diseases, coupled with the inability to
trace precisely which fibers caused disease and from
whose product they emanated, make this process inexact.
Rutherford, 941 P.2d gt 1218 (acknowledging that
lengthy latency periods "mean [**22] that memories are
often dim and records missing or incomplete regarding
the use and distribution. of specific products” and "[iln
some indusiries, many different asbestos-containing
products have been used, often including several similar
products at the same time periods and worksites™). The
Supreme Court of California has grappled with the
appropriate causation standard in a case involving alleged
asbestos-related cancer and acknowledged the difficulties
in proof accompanying such claims:

Plaintiffs cannot be expected to prove
the scientifically unknown details of
carcinogenesis, or trace the unknowable
path of a given asbestos fiber. . . . [W]e
[¥773] can bridge this gap in the humanly
knowable by holding that plaintiffs may
prove causation in asbestos-related cancer
cases by demonstrating that the plaintifi's
exposure to defendant's
asbestos-containing product in reasonablc
medical probability was a substantial
factor in contributing to the aggregate dose
of asbestos the plaintiff or decedent
inhaled or ingested, and hence to the risk
of developing ashestos-related cancer,
without the need to demonstrate that fibers
from the defendant’s particular product
were the ones, or among the ones, [**23]
that actually produced the malignant
growth.

Rutherford, 941 P.2d ar 1219,

Thus, substantial-factor causation, which separates
the speculative from the probable, need not be reduced to
mathematical precision. Defendant-specific evidence
relating to the approximate dose to which the plaintiff
was exposed, coupled with evidence that the dose was a
substantial factor in causing the asbestos-related disease,
will suffice. As one commentator notes, "[i]t is not
adequate to simply establish that 'some' exposure
occurred. Because most chemically induced adverse
health effects clearly demonstrate 'thresholds,' there must
be reasonable evidence that the exposure was of
sufficient magnitude to exceed the threshold before a
likelihood of 'causation' can be infetred." Eaton, 12 J.1.
& POLY at 39. Dr. Bukowski acknowledged that
asbestos is "plentiful” in the ambient air and that
"gveryone" is exposed to it. If a single fiber could cause
asbestosis, however, "everyone" would be susceptible.
No one suggests this is the case. Given asbestos's
prevalence, therefore, some exposure "threshold” must be
demonstrated before a claimant can prove his asbestosis
was caused by a particular product.

In analyzing [**24] the legal sufficiency of Flores's
negligence claim, then, the court of appeals erred in
holding that "[i]n the context of asbestos-related claims,
if there is sufficient evidence that the defendant supplied
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any of the asbestos to which the plaintiff was exposed,
then the plaintiff has met the burden of proof™ 153
S.W.3d at 213 {emphasis added). This analysis is much
like that rejected by the Lokrmann court as "contrary to
the Maryland law of substantial causation™: "that if the
plaintiff can present any evidence that a company's
asbestos-containing product was at the workplace while
the plaintiff was at the workplace, a jury question has
been established as to whether that product” proximately
caused the plaintiff's disease. Lohrmann, 782 F.2d at
1162. Instead, as outlined above, a plaintiff must prove
that the defendant's product was a substantial factor in
causing the alleged harm. Uwion Pump, 8§98 S.W.2d ar
773.

We note too, that proof of causation may differ
depending on the product at issue; "[i]n some products,
the asbestos is cmbedded and fibers are not likely to
become loose or airborne, fwhile] [i]n other products, the
ashestos is friable." In re Ethyl Corp., 975 8.W.2d 606,
617 (Tex. [1998); [**25] see also Gideon v.
Johus-Manville Sales Corp., 761 F.2d 1129, 1145 (5th
Cir. 1985) (noting that "all asbestos products cannot be
lumped together in determining their dangerousness™);
Hardy v. Johns-Manville Sales Corp., 681 F.2d 334, 347
(5th Cir. 1982) (distinguishing between "airborne
ashestos dust and fibers from thermal insulation" and
other "products containing asbestos--in whatever quantity
or however encapsulated™);fn re R.Q.C. Prewial, 131
S.W.3d 129, 136-37 (Tex. App.--San Antonio 2004, no
pet} (noting that "the type of asbestos that causes
ashestosis is 'friable' asbestos,” and that the claimants
"had the initial burden to show [*774] that they were
exposed to asbestos . . . In a form that is capable of
causing injury from appellee’s products™). We have
recognized that "[t]his, of course, bears on the extent and
intensity of exposurs to asbestos," Eihl Corp., 973
S W.2d at 617, two factors central to causation. We have
described situations in which workers were "so covered
with asbestos as to be dubbed' the snowmen of Grand
Central."" Temple-Inland, 993 SW.2d at 95. That is not
the situation here, where the asbestos at issue was
embedded in the brake pads. Dr. Castleman testified
[¥*26] that brake mechanics could be exposed to "some"
respirable fibers when grinding pads or blowing out
housings, and Flores testified that the grinding generated
dust. ¥ Without mare, we do not know the contents of
that dust, including the approximate quantum of fibers to
which Flores was exposed, and in keeping with the de
minimis tule espoused in Lohrmann and required by our

precedent, we conclude the evidence of causation in this
case was legally insufficient. Lolwmann, 782 F.2d at
1162; Union Pump, 898 S.W.2d at 775.

14 The only other evidence possibly relating to
causation was chapter 8 of Dr. Castleman's book,
which the trial court admitted over Borg-Warner's
hearsay objection. The chapter discusses a
number of studies involving friction products and
includes an annotated bibliography with short
summaries of publications discussing potential
asbestos  hazards from  friction  product
manufacture, fabrication, and replacement. Even
considering chapter 8 in its entirety, the
information it contains does not supply the
missing link in the evidence here. The chapter
consists of a five-page history of asbestos in
friction products, as well as research and the
government regulation thereof, [**¥27] followed
by the annotated bibliography and several case
reports of mesothelioma in brake repair workers,
But nowhere does it quantify the respirable
asbestos a brake mechanic like Flores might have
inhaled or whether those amounts were sufficient
to cause asbestosis. The chapter is silent on
Borg-Warner products (although it does contain
references to Bendix and General Motors), and it
does not cite epidemiological studies showing a
doubling of the ashestosis risk for brake
mechanics. Thus, for the reasons outlined above,
the information contained in chapter 8 does not
provide evidence of causation, and we do not
reach Borg-Warner's complaint that the trial court
erred in admitting the evidence.

1
Conclusion

Flores alleged two claims: negligence and strict
liability. Because each requires proof of substantial-factor
causation, both fail. See Union Pump, 898 S.W.2d at 775.
We reverse the court of appeals' judgment and render
judgment for Borg-Warner. TEX. R. APP. P. 60.2(c).

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: June 8, 2007
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A BILL TO BE ENTITLED
AN ACT
relating to the standard of causation in claims involving
mesothelioma caused by exposure to asbestos fibers.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 90, Ciwvil Practice and Remedies Code, is
amended by adding Section 90.013 to read as follows:

Sec. 90.013. STANDARD OF CAUSATION FOR CLATMS INVOLVING

MALIGNANT MESOTHELIOMA. {a) To recover damages for malignant

mesothelioma allegedly caused by exposure to asbestos or asbestos

containing products, the claimant must prove, among other elements

of the c¢laim, that a defendant's product or conduct was a

substantial factor in causing the claimant's injury.

{(b) A defendant's oroduct or conduct was a substantial

factor in causing the exposed claimant's injury if the claimant

presents qualitative proof that the asbestos exposure attributed to

the defendant was substantial, and not merely de minimis, when

considering:

{1} the frequency of the exposure;

{2) the regularitv of the exposure; and

(3) the proximity of the claimant to the scurce cf the

asbestos fibers.

{c) A defendant who seeks a determination of the percentage

of responsibility of ancther person under Section 33.003(a) must

present qualitative proof in the same manner as is reguired of a
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claimant under Subsection (bh).

{d) A claimant or a defendant, including a defendant seeking

a determination under Section 33.003(a), shall not be required to

prove, or be prohibited from proving through otherwise admissible

evidence, the numerical dose, approximate or otherwise, of ashestos

fibers to which the claimant was exposed that are attributable to

the defendant or anothexr person under Section 33.003(a).

{e) Nothing in this section modifies the general legal

regquirements for the admissibility of expert testimony with respect

to the issue of causation.

SECTION 2. Section 90.013, Civil Practice and Remedies
Code, as added by this Act, applies o an action commenced on or
after the effective date of this Act or pending on the effective
date of this Act and in which the trial, or any new trial or retrial
following motion, appeal, or ctherwise, has not commenced on or
before the effective date of this Act. An action commenced before
the effective date of this Act in which trial has commenced on or
bhefore the effective date of this Act or in which there has been a
final, unappealable dispesition by order, Judgment, wvoluntary
dismissal, or otherwise is governed by the law applicable to the
acticon immediately before the effective date of this Act, and that
law is continued in effect for that purpose.

SECTION 3. If any provision of this Act or its application
to any person or circumstance is held invalid, the invalidity does
not affect other provisions or applications of this Act that can be
given effect without the invalid provision or applicaticn, and to

this end the provisions of this Act are declared to be severable.
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SECTION 4. This Act takes effect immediately if it receives

a vote of two-thirds of all the members elected to each house, as
provided by Section 39, Article III, Texas Constitution. If this
Act does not receive the vote necessary for immediate effect, this

Act takes effect September 1, 2009.
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WITNESS LIST

SB 1123

Senate Committee Report

State Affairs

March 23, 2009 - 10:00 AM
FOR:
Blevins, Jr., Bryan (TTLA & Mesothelioma
Victims), Beaumont, TX

Jacobelli Silbert, Mary (Self), Spring, TX

Levy, Rick (TX AFL-CIO), Austin, TX
AGAINST:

Andrews, Kay (TCJIL/TLR), Austin, TX

Faulk, Richard (TLR, TCJL), Houston, TX

Parsley, Lee (Texans for Lawsuit Reform), Austin, TX
Ratliff, Shannon (texas Civil Justice League), Austin, TX
Spencer, John (TLR/TCIL), Columbia, MD

Weir, Francis W. Ph.D. (TLR/TCJL), Houston, TX
ON:
Davidson, Mark (Self), Houston, TX

Dodson, Ronald F. Ph.D. (also providing written
testimony) (Self), Tyler, TX

Friedman, Gary K. M.D. (also providing written
testimony) (Self), Houston, TX

Hays, Steve M. (also providing written
testimony) (Self), Nashville, TN

Underwood, James M. (Self), Lorena, TX

Registering, but not testifying:
For:
Arabie, Joe (Texas AFL-CIO), Austin, TX
Cunningham, Michael (Texas Building and Construction
Trades Council, AFL-CIO), Austin, TX
English, Connie (United Transportation Union), Austin, TX

Higgins, Mike (Texas State Association of Fire
Fighters), Austin, TX
Quizni, Patty (Texas American Federation of
Teachers), Austin, TX
Villarreal, Johnny (Houston Fire Fighters Local
341), Houston, TX

Against:



Alexander, Lee Ann (Liberty Mutual Group), Austin, TX
Allday, Marty (Enbridge Energy), Houston, TX

Anderson, Lisa (Shell), Austin, TX

Atwell, Stuart (Ethyl Corporation and The Okonite
Company), Dallas, TX

Bellsnyder, Luke (Tx Assc. of Manufacturers), Austin, TX
Bosse, Fred (American Insurance Association), Austin, TX
Brown, Melissa (Georgia-Pacific), Washington, DC
Brown, Sabrina (Dow Chemical), Austin, TX

DeWitt, Cathy (Texas Association of Business), Austin, TX
Ege, Christopher (TLR), Houston, TX

Fatheree, Jason (Beazer East Inc. Thiem Corporation, Scapa
Dryer Felts, Inc., United Conveyor Corporation, and Corpus
Christi Gasket and Fastener, Ltd.), Dallas, TX

Fish, Paige (Conoco Phillips), Austin, TX

Fisher, Jon (Associated Builders and Contractors of
Texas), Austin, TX

Fretz, Bob (Fretz Construction Co.), Houston, TX
Gray, John (TCLJ/TLR), Houston, TX

Horne, Nathan (Self), Austin, TX

Kearns, Dennis (BNSF Railway), Austin, TX

Kerlin, Paul (The Goodyear Tire and Rubber Co.), Houston,
X

Klumpyan, Julie (Valero Energy Corporation), San
Antonio, TX

Kneeland, Angela (Total Petrochemical), Beaumont, TX
Kyle, Glenuce (Exxon Mobil), The Woodlands, TX
Mayberry, Warren (Dupont), Austin, TX

McCauley, Cindy (Lyondell Basell Industries), IHouston,
X

Moore, Julie (Occidental Petroleum), Austin, TX

Omey, Samantha (Honeywell), Austin, TX

Oswald, Bill (Koch Companies), Austin, TX

Perry, Steve (Chevron USA), Austin, TX

Phifer, Elizabeth (Phifer and Colvin, LLP), Dallas, TX

Pickle, G. Edward (Shell Oil Co.), Humble, TX

Rivero, Hector (Texas Chemical Council), Austin, TX

Roach, Crystal (Ericsson, Inc. and Elliott Company), Dallas, TX



Sander, Lindsay (Kinder Morgan), Houston, TX

Shulling, Mark (Automotive Parts and Services Association), Austin, TX
Sutterfield, Lauren (Texas Oil and Gas Association), Austin, TX

Van Arsdale, Corbin (AGC - Texas Building Branch), Austin, TX

Ware, James (Self), Houston, TX

Woods, Joe (Property Casualty Insurers Assn of America), Austin, TX
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BILL ANALYSIS

Senate Research Center C.8.8.B. 1123
By: Duncan

State Affairs

4/3/2009

Committee Report (Substituted)

AUTHOR'S / SPONSOR'S STATEMENT OF INTENT

This bill establishes a standard requiring that a claimant prove that a defendant's product or
conduct was a substantial factor in causing an injury and that the exposed person's cumulative
exposure to asbestos fibers was the cause of person's mesothelioma.

C.8.8.B. 1123 establishes the standard of causation for claims involving malignant
mesothelioma.

RULEMAKING AUTHORITY

This bill does not expressly grant any additional rulemaking authority to a state officer,
institution, or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Chapter 90, Civil Practice and Remedies Code, by adding Section 90.013,
as fotlows:

Sec.  90.013. STANDARD OF CAUSATION FOR CLAIMS INVOLVING
MALIGNANT MESOTHELIOMA. (a) Requires a claimant, to recover damages for
malignant mesotheliema allegedly caused by exposure t¢ asbestos or asbestos containing
products, to prove, among other elements of the claim, that a defendant's product or
conduct was a substantial factor in causing the claimant's injury.

(b) Provides that a defendant's product or conduct was a substantial factor in
causing the exposed claimant's injury if the claimant presents qualitative proof
that the ashestos exposure atiributed to the defendant was substantial, and not
merely de minimis, when considering the frequency of exposure, the regularity of
exposure, and the proximity of the exposed person to the source of the asbestos
fibers.

(¢ Requires a defendant who seeks a determination of the percentage of
respensibility of another person under Section 33.003(a) (relating to
determination of percentage of responsibility of certain persons), to present
qualitative proof in the same manner as is required of a claimant under Subsection

(b).

(d) Provides that neither a claimant nor a defendant seeking a determination
under Section 33.003(a) are required to prove numerically the dose, approximate
or otherwise, of asbestos fibers to which the claimani was exposed that are
attributable to the defendant or another person under Section 33.003(a).

(e) Provides that nothing in this section modifies the general legal requircments
for the admissibility of expert testimony with respect to the issue of causation.

SECTION 2. Provides that Section 90.013, Civil Practice and Remedies Code, as added by this
Act, applies to an action commenced on or after the effective date of this Act or pending on the
effective date of this Act and in which the trial, or any new trial or retrial following motion,
appeal, or otherwise, has not commenced on or before the effective date of this Act.
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SECTION 3. Provides that if any provision of this Act or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions or applications of this
Act that can be given effect without the invalid provision or application, and to this end the
provisions of this Act are declared to be severable.

SECTION 4. Effective date: upon passage or September 1, 2009.
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SENATE JOURNAL

EIGHTY-FIRST LEGISLATURE — REGULAR SESSION
AUSTIN, TEXAS

PROCEEDINGS

FORTIETH DAY
(Monday, April 20, 2009)

The Senate met at 11:09 a.m. pursuant to adjournment and was called to order by
President Pro Tempore Duncan.

The roll was called and the following Senators were present: Averitt, Carona,
Davis, Deuell, Duncan, Ellis, Eltife, Estes, Fraser, Gallegos, Hegar, Hinojosa,
Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick, Seliger, Shapiro,
Shapleigh, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire, Williams,
Zaffirini.

Absent-excused: Harris.

The President Pro Tempore announced that a quorum of the Senate was present.

Rabbi Brian Strauss, Congregation Beth Yeshurun, Houston, offered the
invocation as follows:

Almighty God and universal father over all of mankind, we are grateful
to You for the ability to gather today with our fellow elected officials who
strive for the betterment of our state and the lives of all those who call Texas
home. We beseech You, eternal God, to guide us in our sacred task of
protecting and preserving the fundamental human liberties of all our
citizens. Help us, O God, n this quest by allowing us to seek the wisdom
and counsel of those who came before us. Our Lord, our God, we also
recall a verse from the book of Leviticus that reminds us that our country
was founded on biblical precepts: Proclaim liberty throughout the land, for
all of its inhabitants. Almighty God, source of all knowledge and wisdom,
let us also remember the words of Your prophet Micah who stated: It has
been told to you, O mortal, what is good and what the Lord requires of you:
only to act justly, to love mercy, and to walk humbly with your God. O
holy one, blessed be He, hearing these and other inspiring, time-tested
words gives us the confidence and motivation we need to make sure that
through our work, this great state will continue to be an influence for good
throughout the world, uniting all people in peace and freedom, helping them
to fulfill the vision of Your prophet Amos: Let justice roll on like a mighty
river, righteousness like a never-ending stream. And to this, let us all say,
Amen.
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requirement of the Texas Constitution, third reading and a vote on CSSB 54 would
have occurred on the next legislative day, allowing for Texans to have learned through
news reports of our second reading vote exactly what we had tentatively passed.
Third reading and a vote on the next legislative day would also have allowed our
professional staff an opportunity overnight to make sure any amendments passed on
second reading are technically correct.

/s/Jetf Wentworth
Senator, District 25

The bill was read third time and was passed by the following vote: Yeas 30,
Nays 0.

Absent-excused: Harris.

COMMITTEE SUBSTITUTE
SENATE BILL 1123 ON THIRD READING

Senator Duncan moved to suspend the regular order of business to take up for
consideration CSSB 1123 at this time on its third reading and final passage:

CSSB 1123, Relating to the standard of causation in claims involving
mesothelioma caused by exposure to asbestos fibers.

The motion prevailed by the following vote: Yeas 20, Nays 10.

Yeas: Averitt, Carona, Davis, Duncan, Ellis, Eltife, Gallegos, Hegar, Hinojosa,
Lucio, Ogden, Seliger, Shapleigh, Uresti, Van de Putte, Watson, Wentworth, West,
‘Whitmire, Zaffirini.

Nays: Deuell, Estes, Fraser, Huffman, Jackson, Nelson, Nichols, Patrick,
Shapiro, Williams.

Absent-excused: Harris.

The bill was read third time.

Senator Duncan offered the following amendment to the bill:
Floor Amendment No. 1 on Third Reading

Amend CSSB 1123 on third reading (Senate committee printing) as follows:

(1) In SECTION 1 of the bill, in added Section 90.013(d), Civil Practice and
Remedies Code (page 1, line 34), strike "Neither a" and substitute "A".

(2) In SECTION 1 of the bill, in added Section 90.013(d), Civil Practice and
Remedies Code (page 1, line 35), strike "nor" and substitute "or a defendant,
including"”. o

(3) In SECTION 1 of the bill, in added Section 90.013(d), Civil Practice and
Remedies Code (page 1, line 35), strike "33.003(a) shall be" and substitute
"33.003(a), shall not be".

(4) In SECTION 1 of the bill, in added Section 90.013(d), Civil Practice and
Remedies Code (page 1, line 36), strike "numerically the" and substitute the
following:
", or be prohibited from proving through otherwise admissible evidence, the
numerical”. ) '
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The amendment to CSSB 1123 was read and was adopted by the following
vote: Yeas 20, Nays 10.

Yeas: Averitt, Carona, Davis, Duncan, Ellis, Eltife, Gallegos, Hegar, Hinojosa,
Lucio, Ogden, Seliger, Shapleigh, Uresti, Van de Putte, Watson, Wentworth, West,
Whitmire, Zaffirini.

Nays: Deuell, Estes, Fraser, Huffman, Jackson, Nelson, Nichols, Patrick,
Shapiro, Williams.

Absent-excused: Harris.

On motion of Senator Duncan and by unanimous consent, the caption was again
amended to conform to the body of the bill as amended.

CSSB 1123 as again amended was finally passed by the following
vote: Yeas 19, Nays 11.

Yeas: Averitt, Carona, Davis, Duncan, Ellis, Eltife, Gallegos, Hinojosa, Lucio,
Ogden, Seliger, Shapleigh, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire,
Zaffirini.

Nays: Deuell, Estes, Fraser, Hegar, Huffman, Jackson, Nelson, Nichols, Patrick,
Shapiro, Williams.

Absent-excused: Harris.
(President Pro Tempore Duncan in Chair)

COMMITTEE SUBSTITUTE
SENATE BILL 1431 ON SECOND READING

On motion of Senator Hinojosa and by unanimous consent, the regular order of
business was suspended to take up for consideration CSSB 1431 at this time on its
second reading:

CSSB 1431, Relating to the licensing and regulation of towing companies and
vehicle storage facilities; providing penalties.

The bill was read second time.
Senator Hinojosa offered the following amendment to the bill:
Floor Amendment No. 1

Amend CSSB 1431 (Senate committee printing) as follows:

(1) In SECTION 1 of the bill, in amended Section 2308.002(5-a), Occupations
Code (page 1, lines 25 and 26), strike "by a peace officer under Section 545.305 or
545.3051, Transportation Code".

(2) In SECTION 1 of the bill, in amended Section 2308.002(8-a), Occupations
Code (page 1, Hine 51) strike "owner" and substitute "owner without the consent of the
owner or operator of the vehicle".

(3) In SECTION 2 of the bill, in added Section 2308.0575(b)(1), Occupations
Code (page 2, line 10), strike "private property” and substitute "nonconsent".

(4) In SECTION 2 of the bill, in added Section 2308.0575, Occupations Code
(page 2, between lines 26 and 27), insert the following:
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MINUTES

SENATE COMMITTEE ON STATE AFFAIRS
Monday, March 23, 2009
10:00 a.m.
Senate Chamber

e ek

Pursuant to a notice posted in accordance with Senate Rule 11.18, a public hearing of the
Senate Committee on State Affairs was held on Monday, March 23, 2009, in the Senate
Chamber.

ookt ok

MEMBERS PRESENT: MEMBERS ABSENT:
Senator Robert Duncan None
Senator Bob Deuell

Senator John Carona

Senator Rodney Ellis

Senator Troy Fraser

Senator Chris Harris

Senator Mike Jackson

Senator Eddie Lucio, Jr.

Senator Leticia Van de

Putte

% o ko ok

The chair called the meeting to order at 10:05 a.m. The following business was
transacted:

The chair laid out SB 78 and recognized the author, Senator Nelson, to explain the bill.
Senator Van de Putte sent up a committee substitute; the chair recognized Senator Nelson
to explain the difference between the committee substitute and the senate bill as filed.
Witnesses registering on the bill are shown on the attached list. The chair moved that the
public testimony be closed; without objection, it was so ordered. Senator Duncan moved
that SB 78 be left pending; without objection, it was so ordered.

The chair laid out SB 79 and recognized the author, Senator Nelson, to explain the bill.
Senator Ellis sent up a committee substitute; the chair recognized Senator Nelson to
explain the difference between the committee substitute and the senate bill as filed.
Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered.



The clerk called the roll. The following members arrived after the roll was called:
Senator John Carona

Senator Troy Fraser

Senator Chris Harris

Senator Mike Jackson

There being a quorum present, Senator Duncan moved adoption of the committee
substitute; without objection, it was so ordered. Senator Duncan moved that CSSB 79 be
left pending; without objection, it was so ordered.

The chair aid out SB 888 and recognized the author, Senator Nelson, to explain the bill.
Senator Lucio, Jr. sent up a committee substitute; the chair recognized Senator Nelson to
explain the difference between the committee substitute and the senate bill as filed.
Senator Duncan moved adoption of the committee substitute; without objection, it was so
ordered. Witnesses testifying and registering on the bill are shown on the attached list.
The chair moved that the public testimony be closed; without objection, it was so
ordered. Senator Duncan moved that SB 888 be left pending; without objection, it was so
ordered.

The chair laid out SB 779 and recognized the author, Senator Watson, to explain the bill.
Senator Deuell sent up a committee substitute; the chair recognized Senator Watson to
explain the difference between the committee substitute and the senate bill as filed.
Witnesses registering on the bill are shown on the attached list. The chair moved that the
public testimony be closed; without objection, it was so ordered. Senator Duncan moved
that SB 779 be left pending; without objection, it was so ordered.

The chair laid out SB 957 and recognized the author, Senator Watson, to explain the bill.
Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 957 be left pending; without objection, it was so ordered.

The chair laid out SB 1081 and recognized the author, Senator Huffman, to explain the
bill.

Witnesses testifying and registering on the biil are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 1081 be left pending; without objection, it was so ordered.

The chair laid out SB 1142 and recognized the author, Senator Carona, to explain the
bill.

Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 1142 be left pending; without objection, it was so ordered.



The chair laid out SB 1143 and recognized the author, Senator Carona, to explain the bill.
Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 1143 be left pending; without objection, it was so ordered.

The chair laid out SB 964 and recognized the author, Senator Ellis, to explain the bill.
Senator Carona sent up a committee substitute; the chair recognized Senator Ellis to
explain the difference between the committee substitute and the senate bill as filed.
Wiinesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 964 be left pending; without objection, it was so ordered.

At 10:50 a.m. Senator Duncan moved that the committee stand at ease until afier
adjournment of the Senate; without objection, it was so ordered.

At 6:00 p.m. the committee reconvened, and the clerk called the roll. There being a
quorum present, the following business was transacted:

The chair laid out as a matter of pending business SB 76. Senator Van de Putte sent up a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Van de Putte moved that SB 76 do not pass
but that CSSB 964 be reported back to the Senate with the recommendation that it do
pass and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present
not voting, and 0 absent. Senator Van de Putte moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 80. Senator Harris moved that SB
80 be reported favorably to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Van de Putte moved that the bill be recommended for placement
on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 92. Senator Van de Putte moved
that the committee reconsider the vote by which the earlier substitute was adopted;
without objection, it was so ordered. Senator Van de Putte withdrew the previous
committee substitute to SB 92.

Senator Van de Putte sent up a new committee substitute; the chair recognized Senator
Van de Putte to explain the difference between the committee substitute and the senate
bill as filed. Senator Duncan moved adoption of the committee substitute; without
objection, it was so ordered. Senator Van de Putte moved that SB 92 do not pass but that
CSSB 92 be reported back to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Lucio, Jr. moved that the bill be recommended for placement on
the Local & Uncontested Calendar; without objection, it was so ordered.



The chair laid out as a matter of pending business SB 182. Senator Lucio sentup a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Lucio moved that SB 182 do not pass but
that CSSB 182 be reported back to the Senate with the recommendation that it do pass
and be printed. The motion carried with a record vote of 7 ayes, 2 nays, 0 present not
voting, and 0 absent.

The chair laid out as a matter of pending business SB 482. Senator Ellis moved that SB
482 be reported favorably to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Ellis moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 698. Senator Ellis moved that SB
698 be reported favorably to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Ellis moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 747. Senator Carona sent up a
commiftee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Carona sent up Committee Amendment 1
and moved adoption; without objection, the amendment was adopted. Senator Carona
requested unanimous consent to roll the amendments into a committee substitute; without
objection, it was so ordered. Senator Carona then moved that the committee substitute be
adopted; without objection, it was so ordered. Senator Carona moved that SB 747 do not
pass but that 7CSSB 747 be reported back to the Senate with the recommendation that it
do pass and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present
not voting, and 0 absent.

The chair laid out as a matter of pending business SB 762. Senator Lucio sent up a
committee substitute. Senator Lucio moved adoption of the committee substitute;
without objection, it was so ordered. Senator Lucio moved that SB 762 do not pass but
that CSSB 762 be reported back to the Senate with the recommendation that it do pass
and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not
voting, and 0 absent. Senator Lucio, Jr. moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 828. Senator Lucio moved that SB
828 be reported favorably to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and  absent. Senator Lucio moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.



The chair laid out as a matter of pending business SB 879. Senator Carona moved that
SB 879 be reported favorably to the Senate with the recommendation that it do pass and
be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent.

The chair laid out as a matter of pending business SB 927. Senator Jackson moved that
SB 927 be reported favorably to the Senate with the recommendation that it do pass and
be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Jackson moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 972. Senator Lucio, Jr. sent up
Committee Amendment 1 and moved adoption; without objection it was so ordered.
Senator Lucio, Jr. requested unanimous consent to roll the amendment into a committee
substitute; without objection, it was so ordered. Senator Lucio, Jr. then moved that the
new commiftee substitute be adopted; without objection, it was so ordered. Senator
Lucio, Jr. moved that SB 972 do not pass but that CSSB 92 be reported back to the
Senate with the recommendation that it do pass and be printed. The motion carried with
a record vote of 9 ayes, () nay, 0 present not voting, and ( absent. Senator Jackson moved
that the bill be recommended for placement on the Local & Uncontested Calendar;
without objection, it was so ordered.

Senator Deuell assumed the chair.

The chair laid out as a matter of pending business SB 1111. Senator Duncan sent up a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Duncan moved that SB 1111 do not pass
but that CSSB 1111 be reported back to the Senate with the recommendation that it do
pass and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present
not voting, and 0 absent. Senator Duncan moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 1134. Senator Duncan sent up a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Duncan moved that SB 1134 do not pass
but that CSSB 1134 be reported back to the Senate with the recommendation that it do
pass and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present
not voting, and 0 absent. Senator Duncan moved that the bill be recommended for
placement of the Local & Uncontested Calendar; without objection, it was so ordered.

Senator Duncan resumed the chair.

The chair laid out as a matter of pending business SB 1119. Senator Ellis moved that SB
1119 be reported favorably to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 5 ayes, 4 nays, 0 present not voting,
and 0 absent.



The chair laid out as a matter of pending business SB 78. Senator Van de Putte sent up a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Van de Putte moved that SB 78 do not pass
but that CSSB 78 be reported back to the Senate with the recommendation that it do pass
and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not
voting, and 0 absent. Senator Van de Putte moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 79. Senator Ellis sent up a
commiftee substitute. Senator Lucio, Jr. moved adoption of the committee substitute;
without objection, it was so ordered. Senator Lucio, Jr. moved that SB 79 do not pass but
that CSSB 79 be reported back to the Senate with the recommendation that it do pass and
be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Van de Putte moved that the bill be recommended for placement
on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 779. Senator Deuell sent up a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Lucio, Jr. moved that SB 779 do not pass
but that CSSB 779 be reported back to the Senate with the recommendation that it do
pass and be printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present
not voting, and 0 absent. Senator Deuell moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair lay out as a matter of pending business SB 888. Senator Lucio, Jr. moved that
SB 888 do not pass but that CSSB 888 be reported back to the Senate with the
recommendation that it do pass and be printed. The motion carried with a record vote of
9 ayes, 0 nays, 0 present not voting, and 0 absent. Senator Lucto, Jr. moved that the bill
be recommended for placement on the Local & Uncontested Calendar; without objection,
it was so ordered.

The chair laid out as a matter of pending business SB 957. Senator Deuell moved that SB
957 be reported favorably to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and 0 absent. Senator Harris moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 964. Senator Carona sent up a
committee substitute. Senator Duncan moved adoption of the committee substitute;
without objection, it was so ordered. Senator Ellis moved that SB 964 do not pass but
that CSSB 964 be reported back to the Senate with the recommendation that it do pass
and be printed. The moiion carried with a record vote of 9 ayes, 0 nays, 0 present not
voting, and 0 absent. Senator Ellis moved that the bill be recommended for placement on
the Local & Uncontested Calendar; without objection, it was so ordered.



The chair laid out as a matter of pending business SB 1081. Senator Deuell moved that
SB 1081 be reported favorably to the Senate with the recommendation that it do pass and
be printed. The motion carried with a record vote of 9 ayes, 0 nay,  present not voting,
and 0 absent. Senator Deuell moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 1142. Senator Carona moved that
'SB 1142 be reported back to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and O absent. Senator Carona moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 1143. Senator Carona moved that
SB 1143 be reported back to the Senate with the recommendation that it do pass and be
printed. The motion carried with a record vote of 9 ayes, 0 nays, 0 present not voting,
and O absent. Senator Carona moved that the bill be recommended for placement on the
Local & Uncontested Calendar; without objection, it was so ordered.

Senator Deuell moved to reconsider the vote by which SB 879 was voted and passed out;
without objection, it was so ordered. Senator Duncan moved that SB 879 be left pending;
without

objection, it was so ordered.

Senator Deuell assumed the chair.

'The chair laid out SB 1123 and recognized the author, Senator Duncan, to explain the
bill.

Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Deuell moved that SB 1123 be left pending; without objection, it was so ordered.

Senator Duncan resumed the chair.

There being no further business, at 9:20 p.m. Senator Duncan moved that the Committee
stand recessed subject to the call of the chair. Without objection, it was so ordered.

Senator Robert Duncan, Chair

Erin Fry, Clerk
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Pursuant to a notice posted in accordance with Senate Rule 11.18, a public hearing of the
Senate Committee on State Affairs was held on Thursday, April 2, 2009, in the Senate
Chamber.
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MEMBERS PRESENT: MEMBERS ABSENT:
Senator Robert Duncan Senator Mike Jackson
Senator Bob Deuell

Senator John Carona

Senator Rodney Ellis

Senator Troy Fraser

Senator Chris Harris

Senator Eddie Lucio, Jr.

Senator Leticia Van de

Putte
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The chair called the meeting to order at 8:55 a.m. The following business was transacted:
Senator Deuell assumed the chair.

The chair laid out SB 1500 and recognized the author, Senator Duncan, to explain the
bill. Senator Duncan sent up a committee substitute; the chair recognized Senator
Duncan to explain the difference between the committee substitute and the senate bill as
filed. Witnesses testifying and registering on the bill are shown on the attached list.

There being a quorum present, the chair moved adoption of the committee substitute to
SB 1500, without objection, it was so ordered. The chair moved that the public testimony
be closed; without objection, it was so ordered. Senator Deuell moved that SB 1500 be
left pending; without objection, it was so ordered.

Senator Duncan resumed the chair.



The chair moved that the committee stand in recess until 30 minutes upon adjournment of
the Senate; without objection, it was so ordered.

At 1:45 p.m. the committee reconvened.
Senator Lucio, Jr. assumed the chair.

The chair laid out as a matter of pending business SB 6 and recognized the author,
Senator Duncan, to explain the bill. Senator Duncan sent up a committee substitute; the
chair recognized Senator Duncan to explain the difference between the commiitee
substitute and the senate bill as filed. Senator Lucio, Jr. moved adoption of the
committee substitute; without objection, it was so ordered. Senator Duncan moved that
SB 6 do not pass but that CSSB 6 be reported back to the Senate with the
recommendation that it do pass and be printed. The motion carried with a record vote of
8 ayes, 0 nay, 0 present not voting, and 1 absent,

The chair laid out as a matter of pending business SB 1771 and recognized the author,
Senator Duncan, to explain the bill. Senator Duncan sent up a committee substitute; the
chair recognized Senator Duncan to explain the difference between the committee
substitute and the senate bill as filed. Senator Duncan moved adoption of the committee
substitute; without objection, it was so ordered. Senator Duncan moved that SB 1771 do
not pass but that CSSB 1771 be reported back to the Senate with the recommendation
that it do pass and be printed. The motion carried with a record vote of 8 ayes, 0 nay, 0
present not voting, and 1 absent. Senator Harris asked unanimous consent to be shown
voting aye on SB 6; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 842. Senator Lucio, Jr. sent up a
committee substitute; the chair recognized Senator Averitt to explain the difference
between the committee substitute and the senate bill as filed. Senator Duncan moved
adoption of the committee substitute; without objection, it was so ordered. The chair
moved to reopen public testimony, without objection it was so ordered. Witnesses
testifying are shown on the attached list. The chair moved to close public testimony;
without objection, it was so ordered. Senator Lucio, Jr. moved that SB 842 do not pass
but that CSSB 842 be reported back to the Senate with the recommendation that it do
pass and be printed. The motion carried with a record vote of 8 ayes, 0 nay, 1 present not
voting, and 0 absent. Senator Lucio, Jr. moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 879. Senator Van de Putte sent up
a committee substitute; the chair recognized Senator Averitt to explain the difference
between the committee substitute and the senate bill as filed. Senator Duncan moved
adoption of the committee substitute; without objection, it was so ordered. Senator Van
de Putte moved that SB 879 do not pass but that CSSB 879 be reported back to the Senate



with the recommendation that it do pass and be printed. The motion carried with a record
vote of 8 ayes, 0 nay, 0 present not voting, and 1 absent.

The chair laid out as a matter of pending business SB 586 and recognized the author,
Senator Carona, to explain the bill. Senator Carona sent up a committee substitute; the
chair recognized Senator Deuell to explain the difference between the committee
substitute and the senate bill as filed. Senator Duncan moved adoption of the committee
substitute; without objection, it was so ordered. Senator Carona moved that SB 586 do
not pass but that CSSB 586 be reported back to the Senate with the recommendation that
it do pass and be printed. The motion carried with a record vote of 8 ayes, 0 nay, 0
present not voting, and 1 absent. Senator Carona moved that the bill be recommended for
placement on the Local & Uncontested Calendar; without objection, it was so ordered.

The chair laid out SB 1305 and recognized the author, Senator Patrick, to explain the
bill. Senator Ellis sent up a committee substitute; the chair recognized Senator Patrick to
explain the difference between the committee substitute and the senate bill as filed.
Senator Duncan moved adoption of the committee substitute; without objection, it was so
ordered. Senator Harris moved that SB 1305 do not pass but that CSSB 1305 be reported
back to the Senate with the recommendation that it do pass and be printed. The motion
carried with a record vote of 8 ayes, 0 nay, 0 present not voting, and 1 absent. Senator
Harris moved that the bill be recommended for placement on the Local & Uncontested
Calendar; without objection, it was so ordered.

The chair laid out as a matter of pending business SB 961 and recognized the author,
Senator Ellis, to explain the bill. Senator Ellis previously sent up a committee substitute.
Senator Ellis moved adoption of the committee substitute; without objection, it was so
ordered. Senator Ellis moved that SB 961 do not pass but that CSSB 961 be reported
back to the Senate with the recommendation that it do pass and be printed. The motion
carried with a record vote of 8 ayes, 0 nay, 0 present not voting, and | absent.

The chair laid out SB 1071 and recognized the author, Senator Wentworth, to explain the
bill.

Senator Lucio, Jr. sent up a committee substitute; the chair recognized Senator Watson to
explain the difference between the committee substitute and the senate bill as filed.
Senator Duncan moved adoption of the committee substitute; without objection, it was so
ordered. Witnesses testifying and registering on the bill are shown on the attached list.
The chair moved that the public testimony be closed; without objection, it was so
ordered. Senator Duncan moved that SB 1071 be left pending; without objection, it was
so ordered.

The chair laid out as a matter of pending business SB 1629 and recognized the author,
Senator Wentworth, to explain the bill. Senator Carona sent up a committee substitute;
the chair recognized Senator Wentworth to explain the difference between the committee
substitute and the senate bill as filed.

Senator Lucio, Jr. assumed the chair.



Senator Lucio, Jr. moved adoption of the committee substitute for SB 1629; without
objection it was so ordered. Witnesses testifying and registering on the bill are shown on
the attached list.

The chair moved that the public testimony be closed; without objection, it was so
ordered.

Senator Lucio, Jr. moved that SB 1629 be left pending; without objection, it was so
ordered.

The chair laid out SB 1692 and recognized the author, Senator Wentworth, to explain the
bill.

Senator Duncan resumed the chair.

Senator Carona sent up a committee substitute; the chair recognized Senator Wentworth
to explain the difference between the committee substitute and the senate bill as filed.
Senator Duncan moved adoption of the committee substitute; without objection, it was so
ordered.

Witnesses registering on the bill are shown on the attached list. The chair moved that the
public testimony be closed; without objection, it was so ordered. Senator Duncan moved
that SB 1692 be left pending; without objection, it was so ordered.

The chair laid out SB 390 and recognized the author, Senator Patrick, to explain the bill.
Senator Lucio, Jr. sent up Committee Amendment 1 and moved adoption; without
objection, the amendment was adopted. Witnesses testifying and registering on the bill
are shown on the attached list. The chair moved that the public testimony be closed;
without objection, it was so ordered. Senator Lucio, Jr. moved that SB 390 be reported
favorably to the Senate with the recommendation that it do pass and be printed. The
motion carried with a record vote of 8 ayes, 0 nay, 0 present not voting, and 1 absent.

Senator Lucio, Jr. moved to reconsider the vote by which SB 390 was reported; without
objection, it was so ordered. Senator Lucio, Jr. requested unanimous consent to
incorporate amendments into the committee substitute; without objection, it was so
ordered. Senator Lucio, Jr. then moved that the new committee substitute be adopted;
without objection, it was so ordered. Senator Lucio, Jr. moved that SB 390 do not pass
but that CSSB 390 be reported back to the Senate with the recommendation that it do
pass and be printed. The motion carried with a record vote of 8 ayes, 0 nay, 0 present not
voting, and 1 absent.

Senator Lucio, Jr. assumed the chair.

The chair laid out as a matter of pending business SB 1123 and recognized the author,
Senator Duncan, to explain the bill. Senator Duncan sent up a committee substitute; the
chair recognized Senator Duncan to explain the difference between the committee
substitute and the senate bill as filed. Senator Duncan moved adoption of the committee



substitute; without objection, it was so ordered. Senator Duncan moved that SB 1123 do
not pass but that CSSB 1123 be reported back to the Senate with the recommendation
that it do pass and be printed. The motion carried with a record vote of 6 ayes, 2 nays, 0
present not voting, and 1 absent.

Senator Duncan resumed the chair.

The chair laid out SB 281 and recognized the author, Senator Nelson, to explain the bill.
Witnesses testifving and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Fraser moved that SB 281 be reported favorably to the Senate with the recommendation
that it do pass and be printed. The motion carried with a record vote of 8 ayes, 0 nay, 0
present not voting, and 1 absent.

The chair laid out SB 704 and recognized the author, Senator Nelson, to explain the bill.
Senator Lucio, Jr. sent up a committee substitute; the chair recognized Senator Nelson to
explain the difference between the committee substitute and the senate bill as filed.
Senator Duncan moved adoption of the substitute; without objection, it was so ordered.
Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 704 be left pending; without objection, it was so ordered.

The chair laid out SB 74 and recognized the author, Senator Nelson, to explain the bill.
Senator Fraser sent up a committee substitute; the chair recognized Senator Nelson to
explain the difference between the committee substitute and the senate bill as filed.

Senator Lucio, Jr. assumed the chair.
Witnesses testifving and registering on the bill are shown on the attached list.
Senator Deuell assumed the chair.

The chair moved that the public testimony be closed; without objection, it was so
ordered. Senator Deuell moved that SB 74 be left pending; without objection, it was so
ordered.

The chair laid out SB 1291 and recognized the author, Senator Van de Putte, to explain
the bill.
Senator Van de Putte sent up a committee substitute; the chair recognized Senator Van de

Putte to explain the difference between the committee substitute and the senate bill as
filed.

Senator Duncan assumed the chair.



Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 1291 be left pending; without objection, it was so ordered.

The chair laid out SB 1814 and recognized the author, Senator Van de Putte, to explain
the bill. Witnesses registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 1814 be left pending; without objection, it was so ordered.

The chair laid out SB 1815 and recognized the author, Senator Van de Putte, to explain
the bill. Witnesses registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Duncan moved that SB 1815 be left pending; without objection, it was so ordered.

The chair laid out SB 1211 and recognized the author, Senator Fraser, to explain the bill.

Witnesses registering on the bill are shown on the attached list. The chair moved that the
public testimony be closed; without objection, it was so ordered. Senator Duncan moved

that SB 1211 be left pending; without objection, it was so ordered.

Senator Deuell assumed the chair.

The chair latd out SB 551 and recognized the author, Senator Carona, to explain the bill.
Senator Carona sent up a committee substitute; the chair recognized Senator Carona to
explain the difference between the committee substitute and the senate bill as filed.
Senator Carona sent up Committee Amendment 1 and explained the amendment.
Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Deuell moved that SB 551 be left pending; without objection, it was so ordered.

The chair laid out SB 1810 and SIR 36 and recognized Senator Carona, in the absence of
the author, to explain the bill. Senator Carona sent up a committee substitute to SB 1810;
the chair recognized Senator Carona to explain the difference between the committee
substitute and the senate bill as filed. Witnesses registering on SB 1810 and SJR 36 are
shown on the attached list. The chair moved that the public testimony be closed; without
objection, it was so ordered. Senator Deuell moved that SB 1810 and SJR 36 be left
pending; without objection, it was so ordered.

The chair laid out SB 1970 and recognized Senator Carona, in the absence of the author,
to explain the bill. Senator Carona sent up a committee substitute; the chair recognized
Senator Carona to explain the difference between the committee substitute and the senate
bill as filed. Witnesses registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Deuell moved that SB 1970 be left pending; without objection, it was so ordered.

The chair laid out SB 1912 and recognized Senator Carona, in the absence of the author,
to explain the bill. Senator Carona sent up a committee substitute; the chair recognized



Senator Carona to explain the difference between the committee substitute and the senate
bill as filed. Witnesses testifying and registering on the bill are shown on the attached
list. The chair moved that the public testimony be closed; without objection, it was so
ordered. Senator Deuell moved that SB 1912 be left pending; without objection, it was
so ordered.

The chair laid out SB 1152 and recognized the author, Senator Hinojosa, to explain the
bill. Witnesses testifving and registering on the bill are shown on the attached list. The
chair moved that the public testimony be closed; without objection, it was so ordered.
Senator Deuell moved that SB 1152 be left pending; without objection, it was so
ordered.

The chair moved the committee stand at ease; without objection it was so ordered.

The committee reconvened.

The chair laid out SJIR 42 and recognized the author, Senator Duncan, to explain the bill.
Witnesses testifying and registering on the bill are shown on the attached list. The chair
moved that the public testimony be closed; without objection, it was so ordered. Senator
Deuell moved that SIR 42 be left pending; without objection, it was so ordered.

Senator Duncan resumed the chair.

There being no further business, Senator Duncan moved that the Committee stand
recessed subject to the call of the chair. Without objection, it was so ordered.

Senator Robert Duncan, Chair

Erin Fry, Clerk
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By: Eiland H.B. No. 1811

A BILL TO RE ENTITLED
AN ACT
relating to the standard of causation in c¢laims involving
mesothelioma caused by exposure to asbestos £ibers.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 90, Civil Practice and Remedies Ccde, is
amended by adding Section 90.013 to read as follows:

Sec. 80.013. STANDARD OF CAUSATION FOR CLATMS INVOLVING

MALIGNANT MESOTHELIOMA. (a) This section provides the exclusive

means of proving causation for ¢laims in which the claimant seeks

recovery for malignant mesothelioma allegedly caused by exposure to

ashestos fibers.

{h) WNotwithstanding any cther law, to recover damages on a

claim to which this section applies, the claimant must prove:

(1) that a defendant's product or conduct was a

substantial factor in causing the injury to the exposed person, as

described by Subsection (¢} ;

(2) foresgeeability, if the cause of action is one in

which foreseeability ig an element of causation; and

(3) that the exposed person's cumulative exposure to

asbestcs fibers was a cause of the person's mesothelioma.

(c} 1 defendant's product or copduct was a substantial

factor in causing the exposed person's injury if the exposure to the

asbestos fibers for which that defendant is alleged to be

responsible centributed to the cumulative exposure of the exposed

200950410-2 02/20/09 1
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H.B. No. 1811

perscn and was more than purely trivial when considering the

following qualitative factors:

{1) the frequency of exposuzre;

{2) the reqularity of exposure; and

{3) the proximity cf the exposed person tc the source

of the ashestos fibers.

(d) In a claim to which this section applies, a defendant

who seeks a determination of the percentage of responsibility of

another person under Secticn 33.003{(a} is regquired to prove

causaticn in the same manner as is required of a claimant.

(e) ¥Nothing in this secticn requires a claimant or a

defendant who seeks a determination of the percentage of

responsibility of ancther person under Section 33.003(a) to prove,

for any purpose, a quantitative dose, approximate quantitative

dose, or estimated guantitative dose of askestos fibers to which

the exposed person was exposed.

SECTION 2. The change in law made by this Act applies to all
actions pending or commenced on or after the effective date of this
Act.

SECTION 3. This Act takes effect immediately if it receives
a vote of two—thirds of all the members elected to each house, as
provided by Section 39, Article III, Texas Constitution. If this
Act does not receive the vote necessary for immediate effect, this

Act takes effect September 1, 2009.
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SS LIST

Judiciary & Civil Jurisprudence Committee

March 30, 2009 - 2:00 PM or upon final adjourn./recess

HB 108

For:

HB 123

Bush, Wilma (Self and Co. & Dist. Clerk's Assoc.)

Registering, but not testifying:

For:

On;

HB 600

Anderson, Laura (San Antonio Police Department)

Daniels, Katrina (Bexar County District Attorney Susan D Reed)
Gaylor, Tom (Texas Municipal Police Association)

Marlin, Justin (Texans Care for Children)

Rose, Lauren (Texas Association Against Sexual Assault)

Sabo, Jason (Children at Risk)

Dyer, Jay (Office of the Attorney General)

Registering, but not testifying:

For:

HB 677

Parsley, Lee (Texans for Lawsuit Reform)

Registering, but not testifying:

For:

HB 849

For:

Sandlin, Bennett (Texas Municipal League)

Borel, Dennis {Coalition of Texans with Disabilities)

Boyte, Melanie (ADAPT of Texas)

Davenport, Mikail (Self)

Lyons, Crystal (Self and Coalition of Texans with Disabilities)
Rodgers, Gene (Self)

Stacey, Franklin (Adapt/PACT/Com. NOW)

Steele, Mary (ADAPT/PACT/Community Now)

Wilson, Darrell (Texas Chapter Paralyzed Veterans of America)



Registering, but not testifying:
For:  Basler, Charlene (NNOC)
Bearden, Chase (Self)
Bolton, Pamela J. (Texas Watch)
Carrillo, Dolores (ADAPT PACT)

Choate, Dawn (The Arc of Texas)

Cranston, Catherine R (Self and Personal Attendant Coalition of
Tx/Adapt of Tx)

English, Ellen (Knowbility, Inc.)

Hughes, Sofija (Pact/Adapt Personal Asst)
Kafka, Bob (ADAPT of Texas)

Langendorf, Jean (United Cerebral Palsy of Texas)
Levy, Rick (Tx AFL-CIO)

Lewis-Nourzad, Lisa (MS Society)
Lewis-Nourzad, Lisa (Texas PTA)

Lin, Lisa (Texas Association of Acupuncturist)
Lin, Lisa (Texas College of TCM)

Marlin, Justin (Texans Care for Children)
Mason, Katherine {ACLU of Texas)

McPhail, Jennifer (Self)

Mills, Sarah (Advocacy, Inc.)

Saenz, Danny (Self)

For:  Stallings, Robin (Texas Bicycle Coalition, dba BikeTexas)
Steele, Burrell (ADAPT of Texas)
Stine, Mark (Self)
Thomas, Stephanie (Self and ADAPT of Tx)
Vanhoose, Laurie (AARP)
Wadge, Gyl (Mental Health America of Texas)
Warner, Carrie (Self)
Wittie, David (Self and ADAPT of Texas)

HB 998
For:  Fogel, Guy (Self)
Henricks, Susan (Self)
Mackay, Taralynn (Self)



Porter, Jon (Self)
Weitz, Tim (Self)

On:  Robinson, Mari (Texas Medical Board)

Registering, but not testifying:
For:  Carlton, Christanne (Self)

Castro, Mayra (Self)
Claymon, Jennifer (Davis & Wilkerson, PC)
Dalrymple, Kenda (Self)
Finch, Dan (Texas Medical Assn)
Hardin, Paul (Texas Physical Therapy Association)
Laney, JPete (Self)
Leans, Jennifer (Self)
McDonald, Jeff (Self)
Pearson, David (Tx Organization of Rural & Community Hospitals)
Ray, Jason (Self)
Sternthal, Daniel (Self)
Zayas, Roberto (Self and Internet Medical Clinics)

Against:  Barber, Kathy (Texas Federation of Drug Stores)
Beck, Richard (Tx Pharmacy Business Council)
Calvert, Jess (Texas Deutal Association)
Shields, Brad (Texas Society of Health System Pharmacists)

On:  Johnston, James (Texas Board of Nursing)

Western, Deea (Texas Department of Insurance)

HB 1201
Registering, but not testifying:

For:  Noble, Shannon (Texas Air Conditioning Contractors Association)

HB 1551
For:  Arellano, Velma (Nueces County District Court Reporters)
Saldana, Marisela (Nueces County District Courts)

Registering, but not testitying:



For:  Chavez, Sandra (Nueces County District Court Reporters)

HB 1811

Ybarra, Evelyn M. (Nueces County District Court Reporters)

For:  Arabie, Joe (Texas AFL-CIO)

Bailess, Alnet S (Self)

For:

Against:

On:

Blevins, Bryan (Texas Trial Lawyers Ass.)
Brown, Scotty L. (Self)

Feeney, Heather (Sclf)

Friedman, Gary (Self)

Hays, Steve (Self)

Andrews, Kay (TCJL/TLR)

Behrens, Mark (Sclf)

Coleman, Peter (Texans for Lawsuit Reform)
Parsley, Lee (Texans for Lawsuit Reform)

Weir, Frank (Texas Civil Justice League Texans for Lawsuit Reform)

Davidson, Mark (Self)

Registering, but not testifying:

For:

Against:

Cunningham, Michael (Texas State Building and Construction Trades Council,
AFL-CIO)

Harris, Dwight (Tx - AFT)
Levy, Rick (Tx AFL - CIO)
Smith, Brady (Rosemary Smith)

Acevedo, Adrian (Anadarko Petroleum Corp.)
Alexander, Lee Ann (Liberty Mutual Group)

Atwell, Stuart (Ethyl Corporation The Okonite Company)
Barber, Kathy (Texas Retailers Association)

Bellsnyder, Luke (Texas Association of Manufacturers)
Benko, Joanna (Zurich Financial Services)

Borskey, Chrissy (General Electric)

Brazaitis, Gregory (Energy Transfer Company)

Bridges, Russell (3M Company)



Brown, Melissa (Georgia Pacific)

Christian, George (Texas Civil Justice League)
Cobb, Ron (Travelers Inc.)

Cox, Jayme (Shell Oil)

Davis, Tricia (Self and American Royalty Council)

Fatheree, Jason (Beazer East, Inc.; Thiem Corporation; Scapa Dryer Fabrics,
Inc.; United Conveyor Corporation; and Corpus Christi Gasket & Fastener, Ltd.)

Fisher, Jon (Associated Builders and Contractors of Texas)
Fore, Delbert (Enterprise Products)

Gutierrez, Hugo (Marathon Oil Corp.)

Hammond, Bill (Tx Association of Business)

Hazlewood, Steve (Dow Chemical Co.)

Kearns, Dennis (BNSF Railway Texas Railroad Association)
Kerlin, Paul (The Goodyear Tire & Rubber Company)
Klumpyan, Julie (Valero Energy Corporation)

Kugler, Laura (John Crane Inc.)

Lively, Lance (NFIB Texas)

Marlow, John (American Insurance Association)
Mayberry, Warren (Dupont)

McCauley, Cindy (Lyondell Basell Industries)

Against: Meroney, Mike (Huntsman Corporation)
Moore, Julie (Occidental Petroleum)
Omey, Samantha (Honeywell International, Inc.)
Oswald, Bill (Koch Companies)
Pate, Gardner (EOG Resources)
Perry, Steve (Chevron USA)
Phelps, William (Alon Energy)
Phelps, William (Total Petrochemicals)
Phifer, Elizabeth (Phifer & Colvin, LLP)
Rivero, Hector (Texas Chemical Council)
Roach, Crystal (Elliott Company and Ericsson, Inc.)
Sander, Lindsay (KinderMorgan}
Sebree, Ben (Texas Oil & Gas Association)
Sellers, Tom (Conoco Phillips)
Simpson, Reagan (Self)



On:

HB 1940

For:

Against:

On:

Tays, Sara (Exxon Mobil Corporation)
Vane, Mark (Gardere Wynne Sewell)

Waddy, Victoria (Zackry Group, Inc. and its affiliated companies)

Warndof, Donna (TIPRO-Tx. Independent Producers and Royalty Owners
Assn.)

Woods, Joe (Property Casualty Insurers Association of America (PCI))

Yass, Robert (The Hartford Finacial Services Group. Tnc. and its
subsidiaries)

McMath, Dale (Self)

Bower, Bruce (Texas Kincare Task Force)

Giovannini, John (Self and Texas Silver Haired Legislature (I am one of the
authors of TSHL Resolution 49)

Higgins, Carlos (Self and Texas Silver-Haired Legislature)
Robertson, Eric (Texas Family Law Foundation)

Wilmot, Felipa (Area Agency on Aging of the Coastal Bend)

Registering, but not testifying:

For:

Against:

On:

HB 19356
For:

Besteiro, Ollie (AARP)

Borel, Dennis (Coalition of Texans with Disabilities)
Kappel, Katy (Texas Silver Haired Legislature)
Marlin, Justin (Texans Care for Children)

Mills, Sarah (Advocacy, Inc.)

Wadge, Gyl (Mental Health America of Texas)

Ausley, Thomas (Texas Family L.aw Foundation)

Bresnen, Steve (Texas Family Law Foundation)

Kromrei, Liz (Department of Family & Protective Services - Child Protective
Services)

Page, Johnnie (Department of Family & Protective Services)

Bolton, Pamela J. (Texas Watch)
Grigg, Dicky (Tex-ABOTA LEF)



Roach, Nelson (TTLA)

Against: Christian, George (Texas Civil Justice League)

Against:

Hull, Mike (Texas Alliance for Patient Access)
Parsley, Lee (Texans for Lawsuit Reform)

Solomon, Paul (Self and State Farm Insurance Company)

Registering, but not testifying:

For:

Against:

Binder, Bob (Self)
Bowers, Fred (Self and myself and clients and lien holders)
Gabbay, Leonard (Self)
Gibson, John (Self)
Hogan, Robert (Self)
Hokowitz, Daniel (Self)
Kidd, Donald (Self)
Lanehart, David (Self)
Major, Benjamin (Self)
Moody, David (Self)
Nech, Nichole (Self)
Schuelke, C Brooks (Self)
Tombs, Joseph (Self)
White, Robert (Self)
Whitehead, Marc (Self)

Zwernemann, Allen (Self)

Alexander, Lee Ann (Liberty Mutual Group)
Bellsnyder, Luke (Texas Association of Manufacturers)
Bridges, Russell (3M Company)

Cox, Jayme (Shell OQil)

Davis, Tricia (Self and American Royalty Council)

Fisher, Jon (Associated Builders and Contrators of Texas)

Floyd, Beaman (Texas Coalition for Affordable Insurance Solutions)
Gilbert, Robert (Bo) (United Services Automobile Assoc. (USAA))

Hammond, Bill (T'x Assocation of Business)

Hazlewood, Steve (Dow Chemical Co.)



Kearns, Dennis (BNSF Railway Texas Railroad Association)
Lively, Lance (NFIB Texas)

Marlow, John (American Insurance Association)
Mayberry, Warren (Dupont)

McCauley, Cindy (Lyondell Basell Industries)
Meroney, Mike (Huntsman Corporation}
Moore, Julie (Occidental Petroleum)

Oswald, Bill (Koch Companies)

Perry, Steve (Chevron USA)

Rivero, Hector (Texas Chemical Council)
Sander, Lindsay (KinderMorgan)

Sebree, Ben (Texas Oil & Gas Association)
Sellers, Tom (Conoco Phillips)

Woods, Joe (Property Casualty Insurers Assn. of America (PCI))

Yass, Robert (The Hartford Financial Services Group . Ins and its
subsidiaries)

HB 2368

Pargaman, William (Real Estate, Probate, & Trust Law Section of the State

For: Bar of Texas)

Registering, but not testifying:

Brigance, John (Texas Bankers Association, Wealth Mgmt & Trust
Division)

Torgeson, Janice (Self)

For:

HB 2435
Registering, but not testifying:

For:  Bresnen, Steve (Texas Family Law Foundation)






The House Committee on Judiciary & Civil Jurisprudence
81st Legislature

March 30, 2009

2:00 p.m. or upon final adjourn./recess
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CORRECTED MINUTES

On April 22, 2009, the House Committee on Judiciary & Civil Jurisprudence authorized
the correction of the minutes for the meeting of the House Committee on Judiciary &
Civil Jurisprudence held on March 30, 2009. The following are the corrected minutes for
that meeting:

Pursuant to a notice posted on March 25, 2009, having permission granted on March 30,
2009 to meet during House bill referral and suspension of the 5 day posting rule and all
necessary rules on March 30, 2009 to allow the committee to consider HB 1682, the
House Committee on Judiciary & Civil Jurisprudence met in a public hearing and was
called to order by the chair, Representative Hunter, at 2:34 p.m.

The roll was answered as follows:

Present: Representatives Hunter; Hughes; Alonzo; Branch; Hartnett; Jackson,
Jim; Leibowitz; Madden; Martinez, "Mando"; Woolley (10).

Absent: Representative Lewis (1).
A quorum was present.

(Representative Lewis now present.)

HB 72

Rep. Branch moved to reconsider the vote by which the measure was reported from
committee. The motion to reconsider prevailed without objection.

Representative Leibowitz offered a complete committee substitute.

The committee substitute was adopted without objection.

Representative Hunter moved that HB 72, as substituted, be reported favorably to the full
house with the recommendation that it do pass and be printed. The motion prevailed by

the following record vote:

Aves: Representatives Hunter; Hughes; Alonzo; Branch; Jackson, Jim;
Leibowitz; Madden; Martinez, "Mando"; Woolley (9).



Nays: None (0).
Present, Not Voting:  Representative Hartnett (1).

Absent: Representative Lewis (1).

HB 63

The chair laid out HB 63 as pending business.

Representative Woolley offered a complete committee substitute.

The committee substitute was adopted without objection.

Representative Leibowitz moved that HB 63, as substituted, be reported favorably to the
full house with the recommendation that it do pass and be printed. The motion prevailed

by the following record vote:

Ayes: Representatives Hunter; Hughes; Alonzo; Branch; Hartnett;
Jackson, Jim; Leibowitz; Madden; Martinez, "Mando"; Woolley (10).

Nays: None (0).

Present, Not Voting:  None (0).

Absent: Representative Lewis (1).

HB 764

The chair laid out HB 764 as pending business.

Representative Martinez, "Mando" offered a complete committee substitute.

The committee substitute was adopted without objection.

Representative Woolley moved that HB 764, as substituted, be reported favorably to the
full house with the recommendation that it do pass and be printed. The motion prevailed

by the following record vote:

Ayes: Representatives Hunter; Hughes; Alonzo; Branch; Hartnett;
Jackson, Jim; Letbowitz; Madden; Martinez, "Mando"; Woolley (10).

Nays: None (0).



Present, Not Voting:  None (0).

Absent: Representative Lewis (1).

HB 1809

The chair laid out HB 1809 as pending business.

Representative Alonzo moved that HB 1809, without amendments, be reported favorably
to the full house with the recommendation that it do pass and be printed and be sent to the
Committee on Local and Consent Calendars. The motion prevailed by the following

record vote:

Ayes: Representatives Hunter; Hughes; Alonzo; Branch; Hartnett;
Jackson, Jim; Leibowitz; Madden; Martinez, "Mando"; Woolley (10).

Nays: None (0).
Present, Not Voting:  None (0).

Absent: Representative Lewis (1).

HB 639

The chair laid out HB 639 as pending business.

Representative Alonzo offered a complete committee substifute.

The committee substitute was adopted without objection.

Representative Alonzo moved that HB 639, as substituted, be reported favorably to the
full house with the recommendation that it do pass and be printed and be sent to the
Committee on Local and Consent Calendars. The motion prevailed by the following

record vofe:

Ayes: Representatives Hunter; Hughes; Alonzo; Branch; Hartnett;
Jackson, Jim; Leibowitz; Madden; Martinez, "Mando”; Woolley (10),

Nays: None (0).
Present, Not Voting: None (0).

Absent: Representative Lewis (1).



(Representative Lewis now present.)

HB 1682
The chair laid out HB 1682,
The chair recognized Representative Cook to explain and close on the measure.

The bill was left pending without objection.

HB 1201

The chair laid out HB 1201.

Representative Hughes offered a complete committee substitute.

The chair recognized Representative Solomons to explain the measure.
Testimony taken/registration recorded. (See attached witness list.)
The chair closed on the measure.

The committee substitute was withdrawn without objection.

The bill was left pending without objection.

HB 1551

The chair laid out HB 1551.

The chair recognized Representative Herrero to explain the measure.
Testimony taken/registration recorded. (Sce attached witness list.)
The chair recognized Representative Herrero to close on the measure.
The bill was left pending without objection.

HB 108

The chair laid out HB 108.

The chair recognized Representative Phillips to explain the measure.

Testimony taken/registration recorded. (See attached witness list.)



The chair recognized Representative Phillips to close on the measure.
The bill was left pending without objection.

HB 2435

The chair laid out HB 2435.

The chair recognized Representative Phillips to explain the measure.
Testimony taken/registration recorded. (See attached witness list.)
The chair recognized Representative Phillips to close on the measure.
The bill was left pending without objection.

HB 849

The chair laid out HB 849.

The chair recognized Representative Strama to explain the measure.
Testimony taken/registration recorded. (See attached witness list.)
The chair recognized Representative Strama to close on the measure.,
The bill was left pending without objection.

HB 600

The chair laid out HB 600.

(Representative Martinez, "Mando" in chair.)

The chair recognized Representative Hughes to explain and close on the measure.
The bill was left pending without objection.

HB 2368

The chair laid out HB 2368.

The chair recognized Representative Hartnett to explain the measure.

Testimony taken/registration recorded. (See attached witness list.)



The chair recognized Representative Hartnett to close on the measure.
The bill was left pending without objection.

(Representative Hunter in chair.)

HB 1956

The chair laid out HB 1956.

The chair recognized Representative Smithee to explain the measure.
Testimony taken/registration recorded. (See attached witness list.)
The chair recognized Representative Smithee to close on the measure.
The bill was left pending without objection.

HB 998

The chair laid out HB 998.

Representative Madden offered a complete committee substitute.

(Representative Hughes in chair.)

The chair recognized Representative Brown, Fred to explain the measure.

Testimony taken/registration recorded. (See attached witness list.)

The chair recognized Representative Brown, Fred to close on the measure.

The committee substitute was withdrawn without objection.
The bill was left pending without objection.

HB 1811

The chair laid out HB 1811.

The chair recognized Representative Eiland to explain the measure.

Representative Martinez, "Mando" offered a complete committee substitute.

Testimony taken/registration recorded. (See attached witness list.)



{Representative Hughes in chair.)

{Representative Hunter in chair.)

The chair recognized Representative Eiland to close on the measure.
The committee substitute was withdrawn without objection.

The bill was left pending without objection.

HB 677

The chair laid out HB 677.

The chair recognized Representative Hartnett to explain the measure.
Representative Lewis offered a complete committee substitute.

The chair recognized Representative Hartnett to close on the measure.
The committee substitute was withdrawn without objection.

The bill was left pending without objection.

HB 123

The chair laid out HB 123,

The chair recognized Representative Jackson, Jim to explain the measure.
Testimony taken/registration recorded. (See attached witness list.)
The chair recognized Representative Jackson, Jim to close on the measure.
The bill was left pending without objection.

HB 1940

The chair laid out HB 1940.

The chair recognized Representative Herrero to explain the measure.
Testimony taken/registration recorded. (See attached witness list.)

The chair recognized Representative Herrero to close on the measure.



The bill was left pending without objection.

At 12:53 am., on the motion of the chair and without objection, the meeting was
adjourned subject to the call of the chair.

Rep. Hunter, Chair

Jennifer Welch, Clerk
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. This instruction booklet is designed for the average homeowner
whois involved in a home improvement project and needs simple,
«  easy to follow instructions on how to apply and finish gypsum
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FOLLOW THESE EASY DO-IT-YOURSELF S1

A little thought and planning before you start your project can
result in a better appearing job and a savings In materials and
time. Make a sketch of the areas to be surfaced with gypsum
wallboard and lay out the board panels. Install the boards across
(perpendicular to) the joists or studs. Use as long a board as can
be handled to eliminate or reduce end joints, For example, in a
12" % 13 room where the ceiling joists run parallel to the 13" di-
mension, it is desirable to have the boards be 12° long. If they are
g8 long, an end joint waould be necessary in each course, Where
end joints cannot be avoided, they should be staggered.

It is usually better to apply the board on the ceiling first, then
the sidewalls.

It is often easier to use the adhesive/nail-an method of appli-
cation. This method results in fewer nails to drive and conceal
and makes a higher quality installation.

FJ ESTIMATING (

MATERIALS

U=ing the sketch, datermine the lengths and number of board
required. Mails can be estimated from chart below. About 50%
fewer nails are required if the adhesive/nail-on method is usec

ESTIMATING NAILS

Approx. |bs, per 1000 sq, it

Wallboard Thickness Mail Type of gypsum wallbgard
1%" coated type
o drywnzrli nal?p 544 fba.
1% " coated type
E drywall nail 815 lbs.

After the wallboard is installed, the flat joints and Insic
corners are to be reinforced with a paper tape and joint con
pound. The outside corners are to be reinforced with a drywe
metal corner bead and joint compound. G. P. Ready Mix is
pre-mixed, ready-to-use product that can be used for the con
plete job of taping, filling, spotting, nail-heads and finishing.

] CUTTING
GYPSUM

Use T-square and wallboard knife for scoring. With the knife
at right angles to the board, score completely through the face
paper. Then apply firm even pressureé to snap the board. Fold
back the partiaily separated portion of the board and use the
knife again to cut the back paper. Rough edges should be
smoothed, Panels can be cut with 3 saw if desired.

CUTTING OPENINGS

It will be necessary to cut holes in the wallboard for electrical
outlets, light receptacles, etc, The distance of the opening from
the end and edge of the board should be ::arefmll-,r measured and
marked on the face of the wallboard. The apening should then
be outlined in pencil and cut-out with a keyhaole saw. The cut-out
must be aceurate or the cover plate will not conceal the hale.

IE] CEILING INSTALLATION

It |= more difficult to install the ceiling boards because of the
overhead positioning. It is desirable to have T-braces to hold the
board In place while it is being nailed. A satisfactory T-brace con-
sists of a 2 foot piece of 1 x 4 nailed onto the end of a 2 x 4. The
lepgth should be about an inch longer than the floor to ceiling
height. The nalls should be 7° apart. When the adhesive/nail-on
method is used, the edges should be nailed, but only 1 nail per
joist in the field of the board, All edges should be supported an
framing. The nails should be driven to bring the board tight to the
framing, then another blow struek to dimple the nail, being care-
ful not to break the face paper.

EZ] JOINT FINISHING

tapered

A pre-mixed material such as G-P Ready Mix Joint Compound
is the easlest to use to finlsh joints, corners and nailheads. A
minimum of three coals of Ready-Mix is recommeanded for all
taped joints. This includes an embedding coat to bond the tape
and two finishing coats over the tape. Each coat should dry
thoroughly, usually 24 hours, so that the surface can be easily
sanded. When sanding, wrap your sandpaper around a wood
sanding block so you sand the surface evenly, Do not over-sand
or sand the paper surface, This may outline the joint or nail head
through the paint.

edges of
wallboard

E] APPLYING BEDDING

COMPOUND

4" jaint finishing
knife

Take your 4" joint finishing knife and apply the Ready-Mix
Joint Compound fully and evenly into the slight recess created
by the adjoining tapered edges of the board.




PS FOR PROFESSIONAL-LOOKING RESULTS

The fellowing chart will tell you approximately how much
joint compound to buy,

*ESTIMATING READY MIX JOINT COMPOUND & TAPE

G-F Estimated Amouwnl Eatimated Amouni
Gypsum Waltbaard of G-P Ready-Min o
Egquare Fesl Jaint Compaouinegd G-F Wallboard Tape
_1o00en f. ) 0 t@al 00000 1 2 2-hA'molis
B[ -+ 7. . S S . |- — S Tl [
S00-B00 sq. . 20aks, 1 @ )-250 pgll
TO0-B00 e L. 4 Gals. 1—250" rall
TR 1=60" roll
200-1000 =q. fi. 1-5 Gal. Pail 1-250" roll
2—60° rolls
gr 1-500" roll

"A powder jaint compound, G-P All Purpase, is also available, Estimate 60
los. par 1 5. ft. of wallboard.

In the adhesive/nail-on method, G-P Drywall adhesive is ap-
Jlied to the joists and studs before each piece of wallboard is
Jositioned and nailed. The adhesive is applied to the framing
nember from a caulking gun in about a 34 diameter bead. For
sach 1,000 square feet of wallboard use eight quart size tubes
af adhesive.

E] TOOLS REQUIRED

The basic tools you need are:

1. Wallboard Cutting Knife and Heavy Duly Knife Blade

2. Wallboard Hammer or Regular Crown Head Carpentars
Claw Hammer.

3. 4" T-Square or Steel Straight Edge

4. Steel Tape Measure

5. Utility Saw or Keyhole Saw

6. Joint Finishing Knives—4" and 10" Blades

7. Plastic Pan for Joint Compound

8. Sand Paper (medium texture) for Joint Finishing

9. Caulking Gun

[ WALL APPLICATION

[——=_ ceiling joist <—==_
— _:.ce l_E z e %) vertical
e corner
I first e
} ] el | nait 77 A
i from interior
-~ L § ceiling angles ] nail this
[ ol side only
+H

In horizontal application on sidewalls, install the top board
first. Push the board up firmly against the ceiling and nail, placing
nails 7" apart. One exception, however, is to keep all nails back
77 from interior ceiling angles. Mails in the interior angles are
quite apt to pop. If the adhesive nail-on method is used, all of
the field neiling can be eliminated. The nailing is around the
edges of the board. If the board is bowed out in the center, it
may be advisable to secure with a temporary nail until the
adhesive sets, :

A vertical application places the long edges of the wallboard
parallel to the framing members. This is more desirable if the
cailing height of your wall Is greater than 8'-2" or the wall is 4’
wide or less. Mailing recommendations are the same as for
horizental application,

METAL CORNERBEAD

To protect corners from edge damage, install metal corner-
bead after you hawve installed the wallbocard. Mail the metal
cornerbead every 5° through gypsumboard inte wood framing.

i8] APPLYING WALLBOARD
TAPE

Mext, take your wallboard tape, center it over the joint and
press the tape firmly, into the bedding compound with your wall-
board knife held at a 457 angle. The pressure should squeeze
some compound from under the tape, but enough must be left
for a good bond.

i} APPLYING FINISHING
COATS

compound
width should be
12 to 14 inches

When thoroughly dry, at least 24 hours, apply a fill coat
extending a few inches beyond the edge of the tape and feather
the edges of the compound. When the first finishing coat is
thoroughly dry, use your 10" joint finishing knife and apply a
cecond coat and feather the edges about 114" beyond the first
coat. When this coat is dry, sand lightly to @ smooth even surface.
Wipe off the dust in preparation for the final decoration. Tatal
width should be 12 to 14 inches.

OVER—>




[] FINISHING NAIL HEADS

finishing knife

Draw your 4™ joint finishing knife across nails to be sure they
are below the surface of the board. Apply first coat of Ready-Mix
with even pressure to smooth compound level with the surface
of the board. Do not bow knife blade with excess pressure as this
tends to scoop compound from dimpled area. When dry, apply
second coat, let dry, sand lightly and apply third coat. Sand
lightly before applying your decoration. An additional coat may
be needed depending on temperature and humidity.

[E] FINISHING END JOINTS

compound should be 14 to 18 inches wide

You use basically the same steps with end or butt joints as
you do with tapered edges, The end joints are not taperad so
care must be taken not to build up the compound in the center
of the joint. This encourages ndging and shadowed areas.
Feather the compound well out on each side of the joint. Final
application of joint compound should be 14 to 18 inches wide.

I FINISHING METAL
CORNERBEAD

RN compound "
e “‘*\““x should be
N\\\ =% 7 to 9 inches
4" finishing knife wide

Be sure the metal comner is attached firmly. Take your 47
finishing knife and spread the G-P Ready-Mix 3" to 4" wide from
the nose of the bead, covering the metal edges. When completely
d:;r, sand lightly and apply second coat, feathering edges 2" to
3" beyond the first coat. A third coat may be neaded depending
on your coverage. Feather the edges of each coat 27 or 3" beyond
the preceding coat.

I8 FINISHING INSIDE
CORNERS

4" joint
finishing
knife

Cut your tape the length of the corner angle you are going to
finish. Apply the G-P Ready-Mix with your 4° knife evenly about
115" on each side of the angle. Use sufficient compound to
embed the tape, Fold the tape along the center crease and firmly
press it into the corner, Use enough pressure to squeeze some
compound under the edges. Feather the compound 2 inches from
the edge of the tape. When first coat is dry, apply a second coat.
Feather the edge of the compound 134" beyond the first coat,
Apply a third coat if necessary, let dry and sand to a smooth sur-
face. Use as little compound as possible at the apex of the angle
to prevent hairline cracking. .

FINAL DECORATION

SPECIAL GYPSUM WALLBOARD PRODUCTS

After the joint treatment is thoroughly dry,
all surfaces should be sealed or primed with a
vinyl or oil hase primer/sealer. This equalizes
the absorption difference betwean the exposed
surface and the joint compound surface, You
will then have a uniform texture and suction
over the antire wall or ceiling. When the primer/
sealer has dried, apply yvour final decoration
per the manufacturers recommendations.

There are several wallboards that are made for specific uses. Ask your
building materials dealer about:

Eternawall™ A predecorated vinyl faced wallboard in various designs

tor vertical installation on walls. Joints are left unfinished.

Tile Backer Board—A water resistant wallboard which serves as a backer for
ceramic tile in bath or shower areas.

A fire resistant board which provides ratings which are
required in many building codes and regulations.

Firestop™
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Reference Cuide on Toxicology

I. Introduction

Toxicology classically is known as the science of poisons. A modemn definition
is “the study of the adverse effects of chemicals on living organisms.” Although
itis an age-old science, toxicology has only recently become a discipline distinct
from pharmacology, biochemistry, cell biology, and related fields.

There are three central tenets of toxicology. First, “the dose makes the poi-
son”; this implies that all chemical agents are intrinsically hazardous—whether
they cause harm is only a question of dose.” Even water, if consumed in large
guantities, can be toxic. Second, each chemical agent tends to produce a specific
pattern of biological effects that can be used to establish disease causation.? Third,
the toxic responses in laboratory animals are useful predictors of toxic responses
in humans. Each of these tenets, and their exceptions, are discussed in greater
detail in this reference guide.

The science of toxicology attempts to determine at what doses foreign agents
produce their effects. The foreign agents of interest to toxicologists are all chemi-
cals (including foods) and physical agents in the form of radiation, but not living
organisms that cause infectious diseases.*

The discipline of toxicology provides scientific information relevant to the
following questions:

1. What hazards does a chemical or physical agent present to human popula-

tions or the environment?

2. What degree of risk is associated with chemical exposure at any given

dose?

Toxicological studies, by themselves, rarely offer direct evidence that a dis-
ease in any one individual was caused by a chemical exposure, However, toxi-
cology can provide scientific information regarding the increased risk of con-
tracting a disease at any given dose and help rule out other nisk factors for the
disease. Toxicological evidence also explains how a chernical causes a disease by
describing metabolic, cellular, and other physiological effects of exposure.

1. Casaretr and Doull’s Toxicelogy: The Basic Science of Poisons 13 (Curtis I, Klaxsen ed,, 5th
ed. 1996).

2. A discussion of more modern formulations of this principle, which was articulated by Paracelsus
in the sixteenth century, can be found in Ellen K. Silbergeld, The Role of Towicology in Cansation: A
Scentific Perspective, 1 Crs. Health Sci. & L. 374, 378 (1991).

3. Some substances, such as central nervous system toxicants, can produce complex and nongpecific
symptoms, such as headaches, nawsea, and farigue,

4, Forensic toxicology, a subset of toxicology generally concemed with criminal matters, is not
addressed in this reference guide, since it is 2 highly specialized fisld with i own literaturs and meth-
adologies which do not relate directly to toxic tort or regulatory issues.
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A. Toxicology and the Law

The growing concern about chemical causation of disease is reflected in the
public attention devoted to lawsuits alleging toxic torts, as well as in litigation
concerning the many federal and state regulations related to the release of po-
tentially toxic compounds into the environment. These lawsuits inevitably in-
volve toxicological evidence.

Toxicological evidence frequently is offered in two types of litigation: tort
and regulatory. In tort litigation, toxicologists offer evidence that either sup-
ports or refutes plaintifs’ claims that their diseases or injuries were caused by
chemical exposures.® In regulatory litigation, toxicological evidence is used to
either support or challenge government regulations conceming a chemical or a
class of chemicals. In regulatory litigation, toxicological evidence addresses the
issue of how exposure affects populations rather than addressing specific causa-
tion, and agency determinations are usually subject to the court’s deference.®

B. Putpose of the Reference Guide on Toxicology

This reference guide focuses on scientific issues that arse most frequently in
toxic tort cases. Where it is appropriate, the reference guide explares the use of
regulatory data and how the courts treat such data. The reference guide pro-
vides an overview of the basic principles and methodologies of toxicology and
offers a scientific context for proffered expert opinion based on toxicological
data.” The reference guide describes research methods in toxicology and the
relationship between toxicology and epidemiology, and it provides model ques-
tions for evaluating the admissibility and strength of an expert's opinion. Fol-
lowing each question is an explanation of the type of toxicological data or infor-
mation that is offered in response to the question, 2s well as a discussion of ite

significance.

S. See, eg,, General Elec. Co, v, Joiner, 522 U.S, 136 (1997); Daubert v. Merrell Dow Pharms.,
Inc., 509 LIS, 579 (1993).

6. See, e.g., Troy Corp. v. Browner, 129 F.3d 1290 (D.C. Cir. 1997) (EPA’s decision o list chemi-
¢al under Emergeney Planning and Community Right to Know Act supported by substantial evidence
in that animzl studies demonstrated significant increases in pathology); AFL-CIO v. OSHA, 965 F.24d
962, 96970 (11th Cir. 1992} {determinations of the Secretary of Labor are conclusive if supported by
substantial evidence); Simpson v. Young, 854 F.2d 1429, 1435 (D.C. Cir. 1988) (toxicology research
methads approved by the Food and Drug Administration (FDVA) given deférence by the court),

7. The use of toxicological evidence in regulatory decision making is discussed in more derail in
Richard A. Merrill, Regulatory Texiwlogy, in Casarett and Doull's Texicology; The Basic Science of
Poisons, supra note 1, at 1011, For a more general diseussion of issues that arise in considering expert
testimony, see Margaret A, Berger, The Supreme Court’s Trilogy on the Admissibiliry of Expert Tes-
timony § IV, in this manual.
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C. Toxicological Research Design

Toxicological research usually involves exposing laboratory animals (in vivo
research) or cells or tissues (in vitro research) to chemicals, monitoring the out-
comes (such as cellular abnormalities, tissue damage, organ toxicity, or umor
formation), and companng the outcomes with those for unexposed control
groups. As explained below,” the extent to which animal and cell experiments
accurately predict human responses to chemical exposures is subject to debate.?
However, because it is often unethical to experiment on humans by exposing
them to known doses of chernical agents, animal toxicological evidence often
provides the best scientific information about the risk of disease from a chemical
exposure.'”

In contrast to their exposure to drugs, only rarely are humans exposed to
environmental chemicals in a manner that permits a quantitative determination
of adverse outcomes.! This area of toxicological research, known as clinical
toxicology, may consist of individual or multiple case reports, or even experi-
mental studies in which individuals or groups of individuals have been exposed
to a chemical under circumstances that permit analysis of dose—response rela-
tionships, mechanisms of action, or other aspects of toxicology. For example,
individuals occupationally or environmentally exposed to polychlorinated bi-
phenyls (PCBs) prior to prohibitions on their use have been studied to deter-
mine the routes of absorption, distnbution, metabolism, and excretion for this
chemical. Human exposure occurs most frequently in occupational settings where
workers are exposed to industrial chemicals like lead or asbestos; however, even
under these circumstances, it is usually difficult, if not impossible, to quantify
the amount of exposure. Moreover, human populations are exposed to many
other chemicals and risk factors, making it difficult to isolate the increased risk of
a disease that is due to any one chemical.”?

Toxicologists use a wide range of experimental techniques, depending in part
on their area of specialization. Some of the more active areas of toxicological
research are classes of chemical compounds, such as solvents and metals; body
system effects, such as neurctoxicology, reproductive toxicology, and immuno-
toxicology; and effects on physiological processes, including inhalation toxicol-
ogy, dermatatoxicology, and molecular toxicology (the study of how chemicals

B. See infra §5 LD, IILA.

9. The controversy aver the use of toxicological evidence in tort cases is described in Silbergeld,
#upra fiote 2, at 378,

10. See, eg., Office of Tech, Assemment, U.S. Congress, Reproductive Health Hazards in the
Workplace 8 (1985).

11. However, it is from drug studies in which multiple animal species are compared directly with
humans that many of the principles of texicology have been developed,

12, See, e g, Office of Tech. Assessment, U5, Congress, supra note 10, 2t 8,
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interact with cell molecules). Each of these areas of research includes both in
vivo and in vitro research.™

1. In vivo research

Animal research in toxicology generally falls under two headings: safety assess—
ment and classic laboratory science, with a continuum in berween. As explained
in section LE, safety assessment is a relatively formal approach in which a
chemical’s potential for toxicity is tested in vivo or in vitro using standardized
technigues often prescribed by regulatory agencies, such as the Environmental
Protection Agency (EPA) and the Food and Drug Administration (FDA).
The roots of toxicology in the science of pharmacology are reflected in an
" emphasis on understanding the absorption, distribution, metabolism, and excre-
tion of chemicals. Basic toxicological laboratory research also focuses on the
mechanisms of action of external chemical and physical agents. Itis based on the
standard elements of scientific studies, including appropriate experimental de-
sign using control groups and statistical evaluation. In general, toxicological re-
search attempts to hold all variables constant except for that of the chemical
exposure.” Any change in the experimental group not found in the control
group is assumed to be perturbation caused by the chemical. An important com-
ponent of toxicological research is dose-response relationships. Thus, most toxi-
cological studies generally test a range of doses of the chemical.®

‘a. Dose—rtesponse relationships

Animal experiments are conducted to determine the dose—response relation-
.ships of a compound by measuring the extent of any observed effect at various
doses and diligently searching for a dose that has no measurable physiological
effect. This information is useful in understanding the mechanisms of toxicity
and extrapolating data from animals to humans.'®

b. Acute toxicity testing—lethal dose 50 (LD50)

To determine the dose—response relationship for a compound, 2 short-term
lethal dose 50 (LD50) is derived experimentally. The LD50 is the dose at which
a compound kills 50% of laboratory animals within a period of days to weeks.

13. Seeinfa §51.C.1, LC.2.

14, See genesally Alan Poole & George B. Leslie, A Practical Approach to Toxicological Investiga-
tions (1989); Principles and Methods of Toxicology (A. Wallace Hayes ed., 2d ed. 1989); see alw
discussion on acute, shori-term, and long-term toxicity studies and sequisition of dats in Frank C. Lu,
Basic Toxicology: Fundamentals, Target Organs, and Risk Assessment 77-92 (2d ed. 1991).

15. Rolf Hartung, Dose—Response Relationships, in Toxic Substances and Human Risk: Principles of
Data Interpretation 29 (Roobert G. Tardiff & Joseph V. Fodricks eds., 1987).

16. See infra §5 1D, 1ILA,
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" CONSUMER PRODUCT SAFETY
O O MMISSION -
[15CFRPmt1140]
REAPIRABLE FREE-FORM-ASRESTOS

Rules ® st Consumer
P iming Compounte the

AGENCY: Consumer Product Salety
Commisxion.

ACTION: Pruposed rule.

¥: The Commission proposes
SUMMAR *

-hearing on

DATES: Comments concerning this pro=
poeal must be receivad by Augwt 39,
1977,

FOR PURTHER INFORMATION CON-
TACT":

John Office of Program Man-
%ﬂm Produet Safety
‘Washington, D.C. 20207
(301-4”-655'",
BUFPLEMENTARY INFORMATION:
The purpose of this notioe W to proposs
& rils under sectlon 30(d) of the Con-

sumer Produce Safety Act, (CPHA), 18

UALC, 07Md, ts regulate oconsumer

pa and ariificlal em-
contalning

asnd

with thess products could be aliminated
or reduced %o » suficlent exiens by ac-
tion under the Pedersl Hasardong Sub-
:m% Q"ﬂBA).hl.i. U880, 1141~

omnmlasion preliminarity
damminedthnlthlnth.puuhh-
tereat o regulate these products under
the CPBA.

lieves that it s in

The Commiasion be!
tha public intarest to reguiste theas con-
patching

ST g

PROPOSED AULES

In order {0 ban:hazardoiu -Heaiehold
sibstances under section 3(g) (1) [B) of
FHEA, the Commisrion must Tollow

the provisions of section 701(e) of tha
Federal Food, Drug, and Cosmetis
(FFDCA), 21 USC 37l(e), Section
701(e) of the FFDCA providea for s two
stage rulemaldng. After the Comunission
proposas & regulatton, analyses come
mezts, and ixsuea a final regulation, ad-
affeated persons msy submit ob-
Joctions to the rule and -

£
8

:
E

E
g
&
3

£
£
H
&
§

i
E

|
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|
g
]
aﬂzgé
§§E§E
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¢ivil penslties. The civll panalty provie
sion may provide additional incentive for
compliance under the CPBA.

However, if the Commission does de-
clde to regulate these products wnder
sectlon 3 of the CPSA, the Comritsslon

Acoordingly, pursuant to provisions of
the Conmunar Product Bafety Act (sec.
30{D, Pub. L 02-573, §5 Btat. 1331, as

Chapier I, Bubchapter
£145 be nmended by adding the
ngnew § 1145.4:* -

§ 11454 Conswmey tching compounds

e frve-form as-
bestos: risk of eancor associated with
inkalstion of asbesios fibers,

The Commisston fnds that it 4 in the
public interest to regulats the rhak of
cancer sasptiated with fnhalation of ay-
besion fibers from consumer patching
compounds undwr ths Consumer Prod-
uch Bafety Aot rather than under tne
Foderal Hazardous Substances Act be-
csuss of the desirability of avoiding pos-
inatficlant rulenalding under

proceedings ey
the Pederal Hamrdouw Bubsiances Act
and because of the avallsbility of civil
Denaltios under the CPSA.

‘Tha Comunission also belleves that the
complexity and formality of the rule-
making under the FEHA, in
dex G CPEA may e Te gy ua-

may for
intetested persons o particioate
Thereforw, conmmner utahlu“enm-
pounds containing asbestos shall be reg--
nlatad undar the CPSA.
{Bew, 80(4), Fub, L #5-475, &4 Buas. 1331, sa
Smanded, 80 Bat. $18 (15 V8.0 207 (4)).)

B, Part
tollow-

the risk
otmurunduhdmmmmumo:
tubestos fibers unvdier the Consitmer
Prodmsdma\ctnﬂ:uthmundar

T ey T pren e at %
1540.1 ant s st 4L FR
33828 (August 10, 1978), :-aun 1453 was
Proposed st 43 PR 3004 (July 13, 1977).
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ihe Peders]l Hazardous Bubstances Act
becarme of the desirability of avolding
aree-conyaming,

upder the Federal Eubstances
Act and becstiss. of the nvallability of
ciyil panalties undsr the CPSA. The Com-
mission nlsy believes that the complexty
and formalily of the rilempking pwo-
ander the
40 rulemaking proceedings
CPSA, pony make it difficatt Jor inter-
ariicipste, Therefore,
emberizing material containing reapira-
hle frea-form asbestos ahall be regulated
under the CPAA.

(Bec, 32(d), Pub. L 93573, 86 Hint, 1231 o
smendsd, 50 Eist, 513 (18 VAL, MWL) })

Interssted perzons are invitad o s:bh-
mit, on o befors August 25, 1077 writfen
comments regarding this peoposal. ¥Writ-
tenn comments

any sccompanylng
data or should be submitied
preferahly infiva coples, addvessed to the

Copmumer

memorahdum or hrief in mupport theceaf,
Recelved comments may be sam in tha
Office of the Secretary, Third Fiper, 1111
18th Bt, NW. Washingion, D.C. during
working hours Mondl.r 'mmu{h :!rid.u.
Deted: Julr 28, 1077, P
Sxxrsom D. BUrs,
Assiztant Secretdiry, Consumer
Product Safety Commission.
PR Dac.TT-21043 Piled 7-28-T8:45 sin]

[16GiR Parts 2304 and 1205]
RESPIRABLE FREE-FORM ASBESTOS
Proposal To Ban Ceriain Patching Com-
* pounds and Artificlal Embertring Mate-

rials {Embers shd Ash) .
AGENCY: Consumer Froduct Bafety
Commssl n :

result from inhaling sabestos fibers re-
Teasad during the use of theza products,

Part A of the preamble o this docu.
ment desls with the genersl charac-
terlstics of mabestos thet nre spplicable
to bath products propozed g ba bannad,
Part B desls with eonsumer patching
componnds, Part C deals with artificlal
embu-hmz_ materinls.

DatEs: (). Ber eomsumer patching
¢ompounds containing resplirable free-

that certain types of cancer may,

PROPOSED RULES

form ssbestcs, the proposed effecilre
dats Is 30 days after poblication of any
final banning rule. Written comments on
the proposal must be submitted by Au-
guwt 79, 1977, Thers wil be an upportu-
nity for frrterested

sent duts, views, or arpuments en Mon-
day, August 15, TO7T &t 10 ar, &t the
Commission g room, 3rd Floor,
1111 i8th Strest NW., Washinglon, D.C.
Those wishing to maks oral presenta-
tlons should potify the Office of the
Secreiary by Augost 8, 1977,

{1} Por srtificial emberizing malerials
contalning respirsble free-form sabestos,
the proposed effective date s the day of
publication of sny fAnal banning Tule
Written commseniz on the Droposal must

st 10 am. Those wishing to mak
presentations should uoitly the Office of
the Secretary by August 8, 31977 -

ADDRESSES: Writtsn comments ahould

b submitied to the Bagretary, Consumer
Product Safely Commiztlon, Wi

tans, D.C. 20307, Parsons wishing {o mmake

oral presentations should contact Rich-

A Danca tn the Office of the Secre-

3 material which

Birest NW., Washington, D.C. -
FOR FURTEER INFORMATION CON-
'ACT: .

John Liskey, Office of Program Man-
agement, -Consumer Product Bafety
Commisalon, 'Washington, D.C. 20207
(301-483-855T). .

SUFFLEMENTARY  INFORMATION:
Ths Commissicn by received the follow-

lug three petitions requesiing the bap- "

ping of consumsr Dstching compomnds
snd artificlal emberiring msterials (em-
bers and anh} contatning respirable free—

{arm asbertos: .
HP 76-13: On July 15, 1978, the Natural
. Retources Defenss Coumet] (NRDC? and |

Consumers Unlon (CTU) petitioned the
Commission under the Federsl Hayard-
s Bubstances Act (FHSA) to ban con-
sizner patching eempounds contalning

gsbextos thst are used for drywsll taping, 1mder

spackling and sealing of polnts. Tha petl~
Honers belleve that high quantities of
gsbestos fibers remgin in the air afisc
these products are mnded and the the
fibers substantialy inerease the risk of
mesgthelioma and hing cancer.

HP 779 O Februery §, 1877, the Pub-
le Citdzens Health Research OCroup
(HRG) petitioned the Commission under
the FSHA in part to declare that patch-
fng compounis made with Wremolitic
talc pontalning ssbestos fihers (hremoiits
ssbestos) are banned basardous prod-
ucts xnd an imminent harard to the pub-
He health. . .

Ep ¥7-11: On Aprf 15, 1977, a fequeat
from Ms, Rache] Scotd, that the Commls-

perscus to orally pre- Ing

38783

sion brad nvestigated 23 & consumer cora-
Platut, was jolned by tho Buvirermentsl
Defenss Pund (ED¥), The Cozaiion
designatad the requests & petition ts ben
artificlzs]l emberizing ma contbaine
respirable free-form asbestos, This
produgt is weed on artiflical logs and on

floors beneath them ta sfqmulals
live emnbers and sshes,

(The parenthetical numbers Hsted be-
low are citationa to a list of doctments
comsuited by the sinfl; the ist sppears
beluwm) Just before Conclusion znd Propa-

-Tha Cotumission hus grantsd fhese

formation discussed mor below.
The nformation ecm.tls‘r.u.= i .ugf
dats on expoaurs of iIndustrisl workers to
mmmble free-form msbastos (M) snd

free-form Rebestos might be prevalent,
3 well ny {n other Josation (47, 31, ¥8).
Information on exposure of the public to
fres-form, asbestos contained ln Individ-
dusl consumier products la Umliad How-
aier, there Is genarl sasiantifie and medi-
Elmmumé b?l.o: hinhls *

w ‘1 1= sale for
people tn be expased to reapinable free-
forra asheston (35). Therefors, based oo
the svallshls information the Cotrmis-

Tespirab)
will continue to be developed in order to
dotermine whether further requistion is
NECAIEATY, :

“The petitions, relevant scientife snd
technical information, and Commiscion
leondw usions are more folly described be-

AMhough the thrss patitions ware fillad
umder the Pedetal Hemrdous Subsiencss
Act (FEHAA), 15 UBL. 1261, et seq, and
1t wppears that the risks of infury from
lung cancer and mesothelomse descyfbed

by peiiticpers are reguiatahln imder the
FHAA, the Commisslon proposes to bun
thess ooty ander the Coosumer

Product Befely Act (CPEA), 15 USC,
2051, et sey. Sectlon 30(d) of the CPSA,
18 08,0, 2064(d), &3 amended, provides
thntsﬂtkathjugmmodnedwﬁha

published $n this {ssme of the Frormas
REGISTER Are proposed rules fsmued In
accordance with section 30{d) of the
CPSA stating the Compalssion's finding
that it is in the public nferest to ban the
products deseribed heren under the
CPIA, -
. PunT A. BACKOROOW® |
"Ashestos™ 18 & genaral temn for Any
af several varietles of rineral fibers com-
posed of aflics, exyren, hydrogen, sod
ather elements such as sodium, calefumn,
Iron, or magneshiun.” The tames b de
rived from the anclent Qreek term for
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mip sombustible”, There are six bask va-
rieties of asbestos ainerals which are
found in Aber form; chrysotile {the meak
sommon varisty, and that ordinarily
found in asbestoa~containing products),
amoaite, crocidalite, sckinolite asbestos,
tramolite asbestos, and anthophyillie as-
bestos. Most of the world supply of com~
metcin]l nabestos n chrysotils, the fibrous
form of ine. -

Asbestos minersls alt haye nonfibrous
countarparts of the same chemical com-
position and crystal atructurs which nra
more abundsnt and widespread than the
asbestiform variety but the crystalilza-
tion of thess normally nonfibrous min.
erals tnto fibrous forms i & Tare ocour-
rence in nature. (June 3, 1977, CPBU/
Health Scienses, (7))

Asbestiform mineraly
charagterized by the following propet-
tiea: thelr abiliky to be broken down into
mnaller fibrils; grest elongatlon; heat
reslstance: resistance to biotransiprma-

ton: flexibility; high-tensile wtrength,
and spionablity. R
Dosxass RELITED 50 ASESTOR BicroSvRe

7L 1s tmportant to note that the as-

bestos conhn;u of & given product Is not

in mice, rats, bamsters, and

clnogenle
- yabbits (TARC, 22).

Boma cundu:mnnm'nimﬂew (Hufl,
21) of the major literature on aabeatos

aTet .t .

1. Under experimental conditions, ss-
Deatos Is pathogezntic in animals. Agbestos
4 ¥nown to be carcinegenio in humaiis;
catsing lung eanost, mesotheliomas, and
pleursl leslons. o .

. 2, 'The mechanisms ‘of pathogenicity
ars poorly understood. Tha etiological
sigrificanch of Bber aiza or type Is con-
troversisl, and the physiochemical prop-
erting of yarious mshesios types ng re-
Iated to biclogical effects are Incoms
plately defined. .

g. Tittls 3 known about the clearance
rates Of szhestos from tissues, the buna-
port of ssbestos within the organism, or
the metabolic alterntion of sshestos In
the body. . E A

4. Anlmal models necessary to mc-
curatsty predict the potential effecis of
asbestos in bumans have not besn de”

&, Quantitative .dm-rupo'nu " rela-

. Honships batween asbestos Inbalation

and reiated diseases bave not been de-

are gensrslly,

- PROPOSED RULES
termined for animaly or humans, end
minimal exposure lavels required to
eausa dissase are not kKNOWLL

&, Malighancles can asise 20 years or
mors after occupational exposure; how-
aver, they slso reporiadly result from in-
direct, non-oceupational exposure.

7. Avellable data indicate that as-
bestas 1z m widespread eavironmental
pollutant.

The most common diseases that might
result from asheastos aXposure aIs:

1. Asbéstosts: & diffuse, intersiliial,

, scareing of the lungs;

3, Bronchogenic cardinams: & maligs
naney of the Interior of the lung;

2, Mesotbelioma: » cdiffuss malignancy
-of tha Hning of the chest cavity (pleursl
mmmothelioma), or of the lning of the
abdomen (peritoneal mesotheiloma) ;.

4. Cancer of the uto:‘m.nh. calon, and

reckum. . .. .
Asbestosis may be evidenced, in {is ad-
yanced stages, by charscterittlc manifes-
tations om X-ray flms, by restrictive
onary function. o by clinfeal signs

, pulm
of finger clubbing or rales {dry, oracking

sounds withio the lung) . Its moet Impor-
tant symplom i dyspnea, or undue
hortness of breath The disense {3 pro-
grestive, even in the absence of further
exposure, ay those ed flbats which
have been trapped within the lung cou-
tinus their hological action In its severe

Tisk  foyms, death results from ths jnsbility

of the body to obtain requisite oxygen o
from the beart's fatiure to pump blood
through the acarred Iungw,
Mesothelloms tumors, sre diffuse and
spresd zapidly throughout the cavity of
origin. They have yat to be successfully
sured by any type of trestment, ipclud-,
ing chemotherapy, rndiation, ot surgery.
Death usually resuits within & yeor of
dingnogls. It may sccount for ona death

" in seyeral thousand in the absence of an

snyironmental or octupations] ssbestcy
exposure, In some groups of asbeatcs
workers, It may account for one death In

ten,

Once established, the other ssbesios-
ssgociatad caxicers differ Lkt Irom those
peowrTicy in the pvneral population, al-
though there may be variations in the lo«

long
tharapy; and only somewhst better Irom
treatad cancer of thecolon or regbwm,
- AN and -~ sabestos  cancer,
whether 1t bs g cancer, pleural meso-
thelloms, peritoneal mesothelioma, tan-
cer of the stomach, colon, or rectum wsu-
ally do not become clnically evident un-
Hi more than 20 years have passad from
onset of exposure. The long latency pe-
riod fs mow widely recognized.
. While scane such cancers mey sppaar
during the second decade following onset
of ocoupational sxposire, pesk incldence
i oftan not noted untll 20 years o mere
from Inltis]l exposure, This is true both
with tegular, long-tarm:, brief or inter-
mittent exposures, Whils wriations i
the time of otcurrencs may depend UpchR.
tntenalty snd quration of sxposure, with
heavier exposure offen beiny nssoclated
A9

]

with shorter latency periods, variations
among Individusl ceses make i} impos~
sible to predict the Istency perled for
the risk of any partienlsr person.

Ciinicad data sre becoming available
sonesrning asbestos lung searring o In-
dividuals exposed at levels much lower
than ‘those of oocupatiomal clroum-
stences, Among 2I0 family contacts of
formar ashestos factory workers, 387
have heen reported to bhave X-rey
chenges characteristic of asbestos ex:
posure (Anderson, Belikofl, Liis and
Duum, 1975, (11).

In humans, .the Iatency peried for
chemical carcinogens may well sxtend
from 20 fo 40 yssTs or more. Analogous
Intancy periods heve aleo been demon-
stzated in anlmed etudies. This meana
that the disesse may undergo & long pe-
riod of development before & tumor is
actually detected,

Canger development tay ba influsnced
by such factera as the dlfering succepii~
bliity of varisus body srgensIn animal
studies it hay been found that Individual
variability in responss to carcinogens Is
great depending vpon factors such as
age, sex, hormonal status, dist, "and
genetls factors. Thus, tndividuals bio-
Iogleally compromised may be more sus-
.captibln than other groups. . o °

. Charcers ASSOOIATED WITH ASIEstos

In December 1972, important new in-
formation on the spectrum of asbestos
cancers was presentad st the Conference
on ths Biological Etfects of Asbestos.
sporsored by the International Agency
for Rasearch on Cancer of the World
Health Organization. At thiz confyrence,
and subsequently, deta on large groups
of azbestos workers became available
(Sellkoff, Exmmond and Sefdman, 1973
(41} ; Enterling, de Coufle and Hander-
som, 1972 (12)). As expected, the high
risk of br ogenic carclnoms 8nd
mesothelioma persisted smong groups of
tactory wotkers. Moreover, these Inter
studies confirmed tha excess gastrointes-
tinal cancer that had heen suggested
sarlier, and extended the specirum of
asbestos relnted cancers. .

(1) Luby cancer, The most important
cancer afiicting asbestos workes i
canesr of the lung, although meso-
thelioma has sttracted conslderable at-
tention because of the high Ireguency
smong ssbestes workers and Infrequent
poegurrengs i3 the popuiation as & whole,

In Toany groups of msbestos workers,
spproximately 20% of &1l deaths are
caused by Jung necplgsmns, This has been
frus both zmong ssbestes product face
tory workers (Selikoff, Hummond and
Chure, 1972 (42); and Nicholson, 1578
{35)), and ameng users of these products
(delikof, Hammend snd Beldman, 1973
(£1)). The exact percentage Yaries with
elre ces of exposure, sge of the
workers, duration: of the workers' expo-

.sure snd, parhaps moet of all, according

to the durstion from the onset of Eheir
ashestos work history, In sddition, the
Insb yevers! yenrs have seen the discorery
of snother sritical yarjable affecting ths
inefdence of lung cancer anmone aabeston
workers. In 1968, Sclikod and Hammond
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. (35 xeported thaet lung cancer was not
fncreased 10 incld

ence

cupaticmuily exposed £0 sabesios, :
D) Pleurs] sod mesothell-
oma. In 1960 Wagner, Siegys and March-
and 447y o . tmpartant-
association eixmre
which appears to be unrelated to smok-
tog, had considered to ba
& VeIY TI® . A
have. confBrmed ding of Wagner

of 4 shipyard reported an i
of malignant theljoms

xince Workd War 3L, not EHODE eX-

posed wopkers, ot ak0 oDy

ottridoals oo

sTre. CEExzan, () ).

PROPQSED RULES

workers. A number of studies now indl-
pxte that the inerease b om the urder of
two or three times the number of -
pected tomors, {Selikeff, Hammond xnd
Bediman, 1973, (41}, Elmes and Btmpson,
1971 (8)). Although this inersared risk
i3 yelatively Umited, tepechilly -when
compansd with Jymg cancer and yoeso-
thelioms "1t & nevertheless of consider-
ghle mportance since » two- or three-
foid {ncreass fo soch common ooy
hectrmes an Important cxtse of death for
the workers Involved.

Tt hax -been wugpested -fhat ofher
tumots ‘are who hcreased o fmcidence
smony -asbestos ‘workers, particularly
eanisers Of the farynx {8tell and MeGIlL
1573 ' (45) ; Wewhonee wnd Bezy, 1873

had i)}, snd dof the -enopl

hagos (Bellkoff,
Hammonl, wnd Seidnan, 1978 “iM).
Howewer, Hsis tonosrning these nao-
pilammns wre ey exteosive then for humg
cancer, mesctheliome snd pasiro-ntest!-
nal vasoer and further expariences wre

1o mwalted, In xxw-case, they wre not very
ommmmon tunuts o wegeral wid sny - fided

weigh heavylly -on ‘the
aibestos workers,

&I on sxbeston

and thellma -been
dacionstrated (Wagner <47)} and wes
soon oy -

demlological stmiles ONewhouss- (1),

Belikof (87)) snd clinical diagnosis,
In 1868, The Compitice n!b‘ﬂ:a Brd .
abectos

48785
The Ratianal Tnstitute of Ocanpstionel
s Eeall

the OSEA permmnent sabestos stantdard
1 1972, vexglts of » bew aralustion of
the purtier Britixh factory Worker popu-
hilon showed maxy abmormsl X-ray
Sndings of the hmgs and pleura.

workers who became
textile mill after 1933 and ‘whooe Tack <t
citolen! or X-rxy evidenos of asbestosly
el t0 £1in Bevelopent of the Britich es.

ik .of oot Wﬂzd

WOW-OCCUPASINEAL, ENUDECY QOCUFA-
TEMNAL EIYONULE, DU INIERAITZANT ‘O
_Recent data indicate the ocourrence of

asbicstos cuncer Irum exposare io Jow

sshestos sy, after

ader, Testult in mesothelioma {Gresmberg

snil Duvies, 1¥T4 (18); "Webaler, 1873,

48)). In such
the litokime

abbestos
of Shelr -warirxtes, “In THVS, Tgrrhee of
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mesothelloma Doy workears
at the Roys! Navy dockysrd In Deven-
mmmduwmmmmuym.
volves worker exposure fo asbestos, but
been occasional

* yurd workers (Whitewell nod Rawelifle,
1670 (60)); McEwan ct al, 1870 (31)):

Stumphius, 1971 {(46); Creenbery and
Davies, 1674, (16), Studies of populs-
tons of currsnt shipyatd workers havo
shown much radiclogicel evidence of wa-
bestos abnopmslities smong workars in
trades anly indirectly exposad %o ssbestos
in the yards (Sheers and Templeton, 1080
(44) ; Flotcher, 1072, QAB)), - ' * ‘
ovidence has indicated that

Further
-aabutu‘dnutlunlmcmmomtt

Jevels much below those which will pro=
duce ashestosia, Two surveys of

workers who haf Xeray evidence of -

pleural plaques, but generally not of pul-
monary fihrosls, showsd a 2.5-fold ex-
cass Tk of death from Jung eancer and
high sk

© of the

UM, pabestos produsts i~
cility, tt was found that workers in low

am). . oL, .
¥t b ecbremely difficult, i not tmpossl=
file, 1o document exposurss reported

: . CONSUMER XIFOSURE - -

'-"nnporﬁl of tlnlmnn‘l. or potential for .
rosull

wig reported by atal
{1375 (34}, of asbestos fiher concen~

easured during the uss of
wmwmnxm%mdtﬂpm
compounds. Thls study cated that
alrborne fiber concentrations, excesding
the fnferim OQSHA allowable excursion
exposurs level, wers delecied during ap-
plication and elsanup operatiove. Pibers
ware detectad in sdiscent rooms during
mixing operations and & waa réported
thad * * = pignificans ¢concentrationg of
asbestos remained ad wnd eould
parvade Hring quaiters for a constderabls

of mesothelioa. |, +
1972 (15); Edge, 1976 (8)}, In s'study "
wxparisics of & large

“PROPOSED ‘RULES
duration of Bme * * 3 * The suthors
and

poncentrations of asbestos”,

Asbestos 1n the household Dresents &

great risk duc to the presence In the
household of persons, auch as ehildren,
who may be particularly vuluersble to
genernlly observed

exposure to inhalable asbestos in the
some cun be Hfe-shortening for chil

“rEREsHOLD! LIMTE

“Hecatise 0f tha variabllity of Individusl  tsed
earcinogens oth

response to atd, other fac-
tors, the concept of a “no «fect” or

level” of exposury may hare
Jittla real aignificance on the basls of

14, 1075 (2%, Dr. H. F, Kraybill, Chatr-
mmwu&t: . .
Taiv tors in the Aeld of sAreinogmule
ths exirtance of & thrahoid

of & BEf ogen

Lo taroshold) . Thus, it bas beed oonoluded
¢ 1t ia hot Teasiblo 1o prove or disprove
the prosence or abssnoe of & threbold-dore
through downwird sxtrapoiation from the
duse-TCaponse cirve in regions of deteatably
gant dosage. The consermatiam in this
direction in Emmphd by oartain reslimtions
aa to the saifpwplicating nabure of tho tan.
oer call, the possible sxistance of irreversible
#ffects, the sspects of lasting alt In-
ayoed by & yumor-produciag event, the pard
petustion of ihe macplaatis lelen aiter the
oviginal ingducer has disappoared fem. the
mitisy, snd Analy, the possibility of canoar

induction frem & mutation I s somatic cell.

el
posurs o irable free-form asbestos
would be ﬁﬂi&nﬂuf&' D

'+ OTHEE FIDEELL AGENCY ACTIONS TO
REGULLIE KXFOSURE IO ABSKXIOS
Tha, Occupational Bafely and Hezalth
Admintatration of ths Depariment of
Labor (OEHA), tha Food'and Drug Ad-

snd’ tha- Environ-

ety
banned the use of ssbeiton in Yebrie
for wearing apparel. (16
CFR 3600178 (T})., .

felt, floor materialy, p&i’?&, sheiysa,
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Catning prodicts for use by chlidren. 1o
April, 1016, England dntroduced & “vol-
untary luhaling schenxe for penducls oon-

asheslox.

Tn Sweden, the use of sshesice-cement
products for mew work was prohibited
-as -of July, 1578, and for maimteaayme
in-existing structures will be
hy the woud of 1977, Manufacturing of
thess mrodue

ts 42 mot prabiblied, Ac-

Ocoupations] Expacere:: " ¢ o .
“The TILV of 20U/mt wes jowered 1o
- 1tfnl a5 pf January, 1977, aod ix schod-
wed $a.be farther reduced io 0§ 7/ml
br | Januery, 19787 -Quna27, WY, Ad-
Bestes Infarmation Association (210

FaxT B, Pazcmne Couromms

Asbestos fibers mre awed <in paiching
compotnds ta reinforce = maberial a3
1t cures, to contes] shrinkage and erack-
ing, and to yeinforce the materll &3
the compoond 3s albenately sxposed to
heat, coi) snd mobsire satier curiog.

- .Ashestns uho provides a miesasure of
aoamd s heat tozsiction o the mate-
and- theworkability uf the

pod
1 high resizianos 1o and

wamliths

elecizicity, fire and alicaline subwiances;
Sow Tnagnytic permeshility: and it is not
s Fmooth fiber, .

. compoumls are ‘mixtures of
Taulcy, chiys,
marhie, Tica or gther cimflar materisle
. with wxter and s hinding material wach
s asbestny, Fatching wanpounds wre
svnilabie. in dry form {40 be mixed with
witer by the noer) or & resdy-suix peate
form, The product 1s used 10 cover, weal

or sk vraks, joiots, hroles and similsr |

openings i the trim, walls, snd oellings,
ete, of bulldng dnteriors. M -

Tn patching compoutids, asbestos1s re-
jeasad when using the dry Torm =nd
mixing it with water,-ot by sanding or
scruping the dried palching eompound
i1 the process of Anihing end smooth~

cleanup
present a hazard Lo consumers when the
sctivity i3 performed either™by & con-
sumer ot B -Jrofessional user of .thess
producta - -

Patching compounds Toversd by ‘this
ban .are those that are customsarily

produced or distribited for eale to or for «,

the personsl wre, consumption of enjoy-
ment of consoners in Xr sround & pey-
manent, ur ' temporary  household .or
zesidenge, .a schocl, o recreation or
otharwise -Patching sompounds that ure
. Jabelad ax, marketed, -and soid solely
For indnstriat yse would not be withip the
scape of this ban, Information svallable

easeln, sground sforeseeable yexrly

. patehing

PROPOSED RAES
to 1he Tomtission dodicates that moet
peiching dar docusicia) uce
are dictribotad 1 auch ways that ©on-
mumers have sceess to thewe prodocts.
Moreover, merely lsbeling » patching
compound for industrial or professional
use oply, would not exclude such articles
from the ban. If the mapufasttiver, dis-
tritalor or retatier Tosters or facilitates
the product's selc 1o or use by ronsum-
ors, the product would be vonsidered o

mmw mductwlthit_; the scope of Uon

hax,

Rooent comrt casen have examined the
statwbory definiton of consumer produst
md indieste that ‘the wresence of =
product fn e cconsumer environment
would be consldered W primary-determl-
ot of whether.(hat produst & a con-
suimer-produet under the TPFSA In oof-
widering the statutory defnitlon and
\egisistive history in light of these cases,
it appears to the Commisslon that sub-
stantally ail patching -compounds ure
consumer products under the CPBA.

. IVALUATION OF TRE RISk

. In sasesuing ihe dagres and natiire of

e risk of injury to consurpers, the Com-

mission ;hea reviewed exparimental

and human .experiencs dnformation, In
am the basis of dain by Rolll,

13 ¢laser to'the actual risk for & oo year
exposure. Ni psx, In wiew Of the
serjoumness of the'injury and the cumu-
Iative effects uf wSlestos exposure, ¥ven
this minboum figure Tepresents an oo~
acoepimbie risk. The Commisslion helleres
that Teducing exposure ‘to respirsble
free-form asbesios in tha bome Tepre-

pants » substantial decresse in ik o .

consiumers, sincs, for many veople, the
major exposure to inhalable asbestos is
in the home. . .
JINDGSTRY REMOTRCE CUNSIDERATIONS
ASSZISMENT OF SUBSITIUTES

The -eliminetion of asbextus” frvm
compounds would nepessitate
““Undted Stales of America v, The Anaconds
Ca.;wbal., Misa, No. T1-0034 (DD.C.), June I¥,

AT, Xolser Aluminum & Chemicol Corp. T.
..:::11&', iy, Mo, Té-t4 (D.Dela) March 1L
19711,

UBTHT -

the use or development ol .rabstitatas
which are similer o -xsbestos, or which
anpart stmilar qualities to the prodnct.
Sevrral suibstitubes for asbestos tn paich-
Ing compomeds wre fn current use. The
economic concerns Tocus on the
effent of sobstitutions on the utility de-
rived from the product-(mamly in terms
of performance charsotaristics) -and on
the prices of patching sompomnds.
-* Ashegins posvesses & anlque combine-
. ty, and heal-
tant qmlﬂh’sn:

prodoct exteport

tavt 23400y, ure loss workabie, and may
taken torg bime to perfect (ashestos-Tres
spackling compounds were atb Jeast five
years ' devilopment) . Some producis
wotreadBy reformulsble mey b:d:g&:d
from the market. Availability of 13
tutes may alsg be Umited taaporarily on
& regional basls, depending on the paint
snd hulding muterials ndustrles’ ablilly
to relorraulate asbestos-containing prod-
ucks. Masny producery mre, howeyer,
elthar Dresentiy merketing ssbestos-fres
materinls or expect 1o n tha near future,

‘Muhatitotion reay also.lesd fo higher
costs, of_production .and peloes Jor some
o thae Dradusts, The iotal cost 1o fnost
patching -?ﬂnmmd'mmu of

nary Eoonomls deali atudy—en

12?) gpu\'mu' /Joint Compounds, OSHA,
duveniories of axisting ilrndu:h indh-

tribubion channels MRy VALY OVer &.wile

mnge. Similarty, Inventory turnover oy-

. clax ad various points in distribiHan may

yary considerahly,
. Thess couditons ey be furthey af-
Lected by GBEHA’s «tourse of sctlon -on
ashestas. Should » commercial-industrial
fiber Hmit standard be Loposed, the in-
dustry would probably eliminale asbestos
frowm paints and other butlding material
ac well as from petching compounds.

T ENVIRONMENTAL ISSUZI '

that hay bean usad for wany years in
the T7.5. In oesupaiionet setiings nod in
building coostriction. This has Jed o
low-level, bub widespread exposire of the
publle. Asbestog ie round in the air, water,
and lend (n minute concentrations rela-
tive o those found in or ntar asbestos
mineg or Iacflities).

y The sliminatian of . ashestas Lroam
patching compounds availible to orused
or enjoyed by consumers will significantly
Tecducs housshold Sber release from
Jmiring, ssnding, and -elean-up. It will
not, however, significantly rrduce fiber
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is, howeyer, an ispuc which marits fus-
ther study by the Commiayion and gthar
agencies. No conrlusions about the safety
of the known substitutes have yob beett

her environmental
thoss ralsed here,
S -EFYRECTIVE DATR .
has assessed the poa-
on the relayant mdustries

lagues a5 “well o

The ¢
aible effects
of banning

s‘
j
E
%

‘The Wl‘!‘!ﬂ'ﬂ-tl comment 6o nantly

censumsr patching com- ¢
research indicates

PROPOSED RULES

alrborne, (Nok Included i this ban Are
aynthetic logx, generally manufschured

of cellnloslc products snd wax,
$ .sctuslly are ignited snd comsumed by porton
the Sames.}

EVALUATION OF THE RISK

Measurements ars not ayadlable of the
amounis of asbestos W the atr from
ashestos-containing mabe-
rials in homes. However, it sppears that
the smount of sirhorne asbestos in such
homes would Increass when alr currents
in the home are creaied by downdrafis

from » firepiace chimpey or other activi- s,

tiex that stir air in sy room. Binse

wnberizing
cons{derable sinos it contiputs to exist
24bours mday. -

IwsusTRY Ruﬂm.c: CONSIERATIONS
* ARSISSMEINT OF SUBSITTUTES
The elimination.of asbestos from em-

~ It sppeamn thab synthetlc-fiber
mixturs s tantially more costly
than the intluding
cotaining ssbestos, The other two sub-
sHitate mixtures muy ¢ more

to produce, ot Jooxl twar
material availabilily,

ublle, As-

Dol expected to reduce free Aber emis-

The potential environmental (L.,
hexlth:) effscts of the use of wahatitutes
howerer, an {ssue which marits fur-
ther study I'ag- the Commission und other
agenciss, Thers s Httle nformation con-
carning the safely of the ember materis)

that the manufscture, ,
offeriny for sale, dmportation and distri-
-} of axtificial

" ho pohlied ma the day of pel
" o > g £l
Cumhlimntn.ﬂn:l&umg:

by tho

Tuls. This on. would apply to
products [n inventory st well as to thess
manufsstured after the effective date of
the Anal regulstion. -

Fant D. Usxeisonascy Rimx oF INJuny
AND FRAUDITUITY OF SYANDARDS |

The Commissjon finds that these
products are being snd wifl be distrib-
uted In commerce. The Commission hms
copusldered o1l the Infonmation onrcently
avallable to ft on the riskg of infury ron-

with thess products, Ths Commission
preliminazily that the pres.
enos of rapirable fres-form asbestos i
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and ash) for fireplaces presenis wn un-
reasonnble risk of Mjury to the public
from Jung cancer snd mesothelioms and
that po feasibls standad under the
CPSA can adequately protect the publie
from such riskc, -

The Commission stated n & recently
issued connmer prodict safely ruls ban-
ning unstahls Tefuse bios (42 FI 3020F,
June 13, 187D, in discussing the lsck of
fensibility of & standard, that, “The Com-
mission is not required o look aé the en-
tire olass of products of which & partiou-
1ar hazsrdous product is & member, Thus,
when the Commission can 1dentfy the
partioular products that present the yn-
reasonabis risk of injury by specifying
their characteristica in certalt, perfonn-
anch or design terms, the Commission
ean ban thess articles.” With respect to
‘the products now under considerstion,

characteristic identifled is the pres-
asbestos,

patching ecipounds present sn unrea=
ponabls risk of injury to the public, only
palching compounds eon respir-
abie free-form msbestos. The hazard as-
pociated with thizx produot js the Iree
form In which the sshestot sppesys.
Whils a safs patching can bo
manufactured, # i ot possible to mani-
tacture a safe patching compound e

froe-form ssbestos be~ |

taining
cause & safs level of io free-
. form sabestos in unknown. Therefors, 1€
does not appear that a standsrd for
pstehing eompounds containing respir-
sble froe-form asbestos s feasibie at this
The product, srtificial emberizing ma-
terials for freplaces, contalntng respir-
abls freo-form asbestos, {5 wied only o
dry form. Thus, individual aabastos fbers
are naver bound together. It the asbastos
fibers were coated by unother material to
bind the Abwrs, it would no longer be the
satos produck, In considering the dry
character of the product and the fact
that a gale level of exposure to res
{res-form sabestos is not known, it does
not sppear thak s standard for ariifeal

coutaining
:!I;’I: free-formn ashestos 18 feasihle st this
e, .

nela non-hazardous and
only banning thess products can ade-

quately protect the public from unres-
aonable risks of Mjury sssocisted with
them. » ' .
. RIymarwces .
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PROPOSED RULES
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