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(i) 

QUESTIONS PRESENTED 
The Clean Air Act’s “good-neighbor” provision re-

quires upwind States to prohibit sources within their 
borders from “emitting any air pollutant in amounts” 
that “contribute significantly” to downwind States’ 
“nonattainment” of national ambient air quality 
standards (“NAAQS”). 42 U.S.C. §7410(a)(2)(D)(i)(I). 
Pursuant to this provision, the Environmental Pro-
tection Agency (“EPA”) issued a regulation, known as 
the Transport Rule, requiring upwind States to make 
emissions reductions without regard to whether the 
reductions mandated in a particular State were 
greater than necessary to eliminate that State’s sig-
nificant contribution to downwind States’ nonattain-
ment of the NAAQS, and without regard to whether 
the overall reductions mandated in the upwind States 
were greater than necessary for the downwind States 
to achieve attainment.  

The questions presented are: 
1.  Whether the court of appeals correctly held that 

the challenges to the Transport Rule on which the 
court granted relief were adequately presented to 
EPA and preserved for judicial review.  

2.  Whether the court of appeals correctly held that 
the States must be given the initial opportunity to 
implement the reductions required by EPA under the 
good-neighbor provision. 

3.  Whether the court of appeals correctly held that 
the Transport Rule exceeded EPA’s statutory author-
ity to prohibit only those “amounts” of emissions that 
“contribute significantly” to downwind States’ “nonat-
tainment” of the NAAQS.  
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RULE 29.6 STATEMENT 
AEP Texas North Company is a wholly owned sub-

sidiary of AEP Utilities, Inc.  AEP Utilities, Inc., Ap-
palachian Power Company, Indiana Michigan Power 
Company, Kentucky Power Company, Ohio Power 
Company, Public Service Company of Oklahoma, and 
Southwestern Electric Power Company are wholly 
owned subsidiaries of American Electric Power Com-
pany, Inc.  American Electric Power Company, Inc. 
has no parent, and no publicly held corporation owns 
ten percent or more of its stock. 

ARIPPA is a non-profit trade association that rep-
resents a membership primarily comprised of electric 
generating plants using environmentally friendly cir-
culating fluidized bed (“CFB”) boiler technology to 
convert coal refuse and/or other alternative fuels such 
as biomass into alternative energy and/or steam, with 
the resultant alkaline ash used to reclaim mine 
lands.  ARIPPA was organized in 1988 for the pur-
pose of promoting the professional, legislative and 
technical interests of its member facilities.  ARIPPA 
has no outstanding shares or debt securities in the 
hands of the public and does not have any parent, 
subsidiary, or affiliate that has issued shares or debt 
securities to the public. 

Big Brown Lignite Company LLC is a wholly owned 
subsidiary of Luminant Holding Company LLC, 
whose complete corporate disclosure statement ap-
pears below. 

Big Brown Power Company LLC is a wholly owned 
subsidiary of Luminant Holding Company LLC, 
whose complete corporate disclosure statement ap-
pears below. 
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Dairyland Power Cooperative is a non-stock, not-
for-profit cooperative association organized under the 
laws of the State of Wisconsin, with its principal of-
fice located in La Crosse, Wisconsin.  Dairyland is 
engaged, among other things, in the business of gen-
erating and transmitting electric power to its 25 
member distribution cooperatives and to other whole-
sale customers.  Dairyland has no corporate parent.   
No publicly held corporation owns a 10% or greater 
ownership interest in Dairyland. 

EME Homer City Generation, L.P. (“EME Homer 
City”) is a limited partnership composed of Mission 
Energy Westside, Inc., a California corporation, as 
the general partner and Chestnut Ridge Energy 
Company, a California corporation, as the limited 
partner.  Mission Energy Westside, Inc. and Chestnut 
Ridge Energy Company are wholly owned subsidiar-
ies of Edison Mission Holdings Company, which, in 
turn, is a wholly owned subsidiary of Edison Mission 
Energy.  Edison Mission Energy is a Delaware Corpo-
ration, which is a wholly owned subsidiary of Mission 
Energy Holdings Company, a Delaware corporation, 
which, in turn, is a wholly owned subsidiary of Edi-
son Mission Group, Inc., a Delaware corporation, 
which, in turn, is a wholly owned subsidiary of Edi-
son International, a California corporation.   

On May 2, 2013, EME Homer City filed a voluntary 
petition for relief under chapter 11 of title 11 of the 
United States Code (the “Bankruptcy Code”) in the 
United States Bankruptcy Court for the Northern 
District of Illinois.  EME Homer City has requested 
that the bankruptcy court jointly administer its case 
(13-18703) with the lead case, In re Edison Mission 
Energy, Case No. 12-49219 (JPC).   

When EME Homer City filed its petition in the 
Court of Appeals, EME Homer City was the lessee 
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and operator of the Homer City generating station, a 
coal-burning electric power facility that is affected by 
the Transport Rule.  Edison Mission Energy is an in-
dependent power producer that generates electricity 
to sell wholesale in the open market.  The ultimate 
parent company, Edison International, is engaged in 
the business of holding for investment the common 
stock of its subsidiaries which also include Southern 
California Edison, a California public utility corpora-
tion, and Edison Capital, which has investments in 
energy and infrastructure projects worldwide.  In ad-
dition, the following parent companies, or affiliates of 
EME Homer City have outstanding shares that are in 
the hands of the public: Edison International and 
Southern California Edison. 

Entergy Corporation is a publicly traded company 
and no publicly held company has a 10 percent or 
greater ownership interest in Entergy Corporation. 

Environmental Energy Alliance of New York, LLC 
has no parent corporations and no publicly held com-
pany owns 10% or more of its stock. 

The Florida Electric Power Coordinating Group, 
Inc., (“FCG”) is a non-profit, non-governmental corpo-
rate entity organized under the laws of Florida.  The 
FCG does not have a parent corporation.  No publicly 
held corporation owns ten percent or more of the 
FCG’s stock. 

International Brotherhood of Electrical Workers, 
AFL-CIO (“IBEW”) is an unincorporated internation-
al labor organization with headquarters in Washing-
ton, D.C.  The IBEW provides collective bargaining 
representation and other services to its members, and 
collective bargaining representation to all members of 
collective bargaining units it exclusively represents.  
The IBEW represents electrical workers in the Unit-
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ed States, Canada, and the Republic of Panama, en-
gaged in the manufacture, assembling, construction, 
installation, and erection, repair or maintenance of 
all materials, equipment, apparatus and appliances 
required in the production, generation, utilization 
and control of electricity and its effects, and trans-
mission of data, voice, sound, video and other emerg-
ing technologies (including fiber optics, high speed 
data cable, etc.).  The IBEW has no parent compa-
nies, subsidiaries, or affiliates that have issued 
shares or debt securities to the public. 

The Kansas City Board Of Public Utilities-Unified 
Government Wyandotte County/Kansas City, Kansas 
is not required to provide a Corporate Disclosure 
Statement because it is a governmental entity orga-
nized under the laws of the state of Kansas.  Accord-
ingly, no Corporate Disclosure Statement is being 
provided. 

The Lafayette Utilities System, a department with-
in the Lafayette City-Parish Consolidated Govern-
ment, is a local government utility primarily servic-
ing the citizens of the City of Lafayette, Louisiana.   
As a customer-owned municipal utility, the Lafayette 
Utilities System’s mission is to provide its customers 
with quality and affordable electric, water, 
wastewater and fiber optic services.  The Lafayette 
Utilities System does not issue stock; it does not have 
a parent corporation, and no publicly held corporation 
holds any Lafayette Utilities System stock. 

The Louisiana Chemical Association has no parent 
companies, and no publicly held company has a 10% 
or greater ownership interest.  The Louisiana Chemi-
cal Association is a non-profit Louisiana corporation 
formed in 1959.  Its mission is to promote a positive 
climate for chemical manufacturing that ensures 
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long-term economic growth for its members.  It is a 
“trade association.” 

Luminant Big Brown Mining Company LLC is a 
wholly owned subsidiary of Luminant Holding Com-
pany LLC, whose complete corporate disclosure 
statement appears below. 

Luminant Energy Company LLC is a wholly owned 
subsidiary of Luminant Holding Company LLC, 
whose complete corporate disclosure statement ap-
pears below. 

Luminant Generation Company LLC is a wholly 
owned subsidiary of Luminant Holding Company 
LLC, whose complete corporate disclosure statement 
appears below. 

Luminant Holding Company LLC is the parent 
company that wholly owns Luminant Generation 
Company LLC, Sandow Power Company LLC, Big 
Brown Power Company LLC, Oak Grove Manage-
ment Company LLC, Luminant Mining Company 
LLC, Big Brown Lignite Company LLC, Luminant 
Big Brown Mining Company LLC, and Luminant En-
ergy Company LLC (collectively, the “Luminant Enti-
ties”).  Luminant Holding Company LLC is a wholly 
owned subsidiary of Texas Competitive Electric Hold-
ings Company LLC (“TCEH”).  TCEH is a wholly 
owned subsidiary of Energy Future Competitive 
Holdings Company (“EFCH”).  EFCH is a wholly 
owned subsidiary of Energy Future Holdings Corp. 
(“EFH Corp.”), formerly TXU Corp.  Substantially all 
of the common stock of EFH Corp is owned by Texas 
Energy Future Holdings Limited Partnership, which 
is a privately held limited partnership.  No publicly 
held entities have a 10% or greater ownership inter-
est in EFH Corp. 
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Luminant Mining Company LLC is a wholly owned 
subsidiary of Luminant Holding Company LLC, 
whose complete corporate disclosure statement ap-
pears above. 

The Midwest Ozone Group is an unincorporated as-
sociation of businesses and organizations formed to 
assist in the development of scientifically sound and 
effective air quality strategies.  The Midwest Ozone 
Group has no outstanding shares or debt securities in 
the hands of the public and has no parent company.  
No publicly held company has a 10% or greater own-
ership interest in the Midwest Ozone Group. 

National Mining Association (“NMA”) is an incorpo-
rated national trade association whose members in-
clude the producers of most of America’s coal, metals, 
and industrial and agricultural minerals; manufac-
turers of mining and mineral processing machinery, 
equipment, and supplies; and engineering and con-
sulting firms that serve the mining industry.  NMA 
has no parent companies, subsidiaries or affiliates 
that have issued shares or debt securities to the pub-
lic, although NMA’s individual members have done 
so. 

The National Rural Electric Cooperative Associa-
tion (“NRECA”) is the national association of rural 
electric cooperatives.  NRECA does not have a parent 
corporation, and no publicly held corporation owns 10 
percent or more of its stock. 

Northern States Power Company – Minnesota is a 
wholly owned subsidiary of Xcel Energy Inc.  Xcel 
Energy Inc. is a registered, public utility holding 
company that is incorporated under the laws of the 
State of Minnesota.  No other publicly held company 
holds a 10 percent or greater ownership interest in 
Northern States Power Company – Minnesota. 
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Oak Grove Management Company LLC is a wholly 
owned subsidiary of Luminant Holding Company 
LLC, whose complete corporate disclosure statement 
appears above. 

Peabody Energy Corporation is a publicly traded 
company on the New York Stock Exchange (“NYSE”) 
under the symbol “BTU.”  As of March 31, 2013 fil-
ings, no holding companies own more than 10% of 
Peabody Energy Corporation’s outstanding shares. 

San Miguel Electric Cooperative, Inc. is a 400 MW, 
mine-mouth, lignite-fired electric generating unit lo-
cated in Atascosa County, Texas roughly 45 miles 
south of San Antonio.  San Miguel was created on 
February 17, 1977, under the Rural Electric Coopera-
tive Act of the State of Texas, for the purpose of own-
ing and operating the generating plant and associat-
ed mining facilities that furnish power and energy to 
Brazos Electric Power Cooperative, Inc. and South 
Texas Electric Cooperative, Inc.  San Miguel is a not-
for-profit electric cooperative incorporated in the 
State of Texas under the Electric Cooperative Corpo-
ration Act, Tex. Util. Code, Chapter 161.  San Miguel 
does not have any outstanding shares or debt securi-
ties in the hands of the public nor any parent, subsid-
iary, or affiliates that have issued shares or debt se-
curities to the public and no publicly owned company 
has an ownership interest in San Miguel.   

Sandow Power Company LLC is a wholly owned 
subsidiary of Luminant Holding Company LLC, 
whose complete corporate disclosure statement ap-
pears above. 

Southern Company Services, Inc., Alabama Power 
Company, Georgia Power Company, Gulf Power 
Company, Mississippi Power Company, and Southern 
Power Company are all wholly owned subsidiaries of 
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Southern Company, which is a publicly held corpora-
tion.  Other than Southern Company, no publicly held 
company owns 10% or more of any of these Respond-
ents’ stock.  No publicly held company holds 10% or 
more of Southern Company’s stock.  Southern Com-
pany stock is traded publicly on the New York Stock 
Exchange under the symbol “SO.”  Through its sub-
sidiaries, Southern Company is a leading U.S. pro-
ducer of electricity, generating and delivering elec-
tricity to over four million customers in the south-
eastern United States.  Southern Company subsidiar-
ies include four vertically integrated electric utili-
ties—Alabama Power Company, Georgia Power 
Company, Gulf Power Company, and Mississippi 
Power Company—as well as Southern Power Compa-
ny, which owns generation assets and sells electricity 
at market-based rates in the wholesale market.  The-
se subsidiaries, each a Respondent here, operate 
more than 42,000 megawatts of coal, natural gas, oil, 
nuclear, and hydroelectric generating capacity.  
Southern Company Services, Inc. is the services com-
pany for Southern Company and its operating subsid-
iaries.  Southern Company Services, Inc. provides, 
among other things, engineering and other technical 
support for the operating companies. 

Southwestern Public Service Company is a wholly 
owned subsidiary of Xcel Energy Inc.  Xcel Energy 
Inc. is a registered, public utility holding company 
that is incorporated under the laws of the State of 
Minnesota.  No other publicly held company holds a 
10 percent or greater ownership interest in South-
western Public Service Company. 

Sunflower Electric Power Corporation is a Kansas 
non-profit corporation doing business as a cooperative 
with its principal place of business in Hays, Kansas. 
It is not a publicly held corporation; no publicly held 
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corporation holds any ownership interest in it and it 
has no “parent” corporation.  It is owned solely by its 
seven member distribution cooperatives, all of which 
are located in western Kansas.  Sunflower Electric 
Power Corporation is engaged in the generation, 
transmission and sale of electric power and energy at 
wholesale to its member distribution cooperatives 
and municipalities in the state of Kansas. 

United Mine Workers of American (“UMWA”) is a 
non-profit national labor organization with headquar-
ters in Triangle, Virginia.  UMWA's members are ac-
tive and retired miners engaged in the extraction of 
coal and other minerals in the United States and 
Canada, and workers in other industries in the Unit-
ed States organized by the UMWA.  UMWA is affili-
ated with the American Federation of Labor-Congress 
of Industrial Organizations.  UMWA has no parent 
companies, subsidiaries, or affiliates that have issued 
shares or debt securities to the public. 

The Utility Air Regulatory Group (“UARG”) is a 
not-for-profit association of individual electric utili-
ties and electric generating companies and national 
trade associations that participates on behalf of its 
members collectively in administrative proceedings 
under the Clean Air Act, and in litigation arising 
from those proceedings, that affect electric genera-
tors.  UARG has no outstanding shares or debt secu-
rities in the hands of the public and has no parent 
company.  No publicly held company has a 10% or 
greater ownership interest in UARG. 

Westar Energy, Inc., a publicly traded Kansas cor-
poration with its principal place of business in Tope-
ka, Kansas, is the parent corporation of Kansas Gas 
and Electric Company (“KGE”), a Kansas corporation 
with its principal place of business in Topeka, Kan-
sas.  Westar and its wholly owned subsidiary, KGE, 
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are electric utilities engaged in the generation, 
transmission, distribution and sale of electric power 
and energy at wholesale and retail to approximately 
687,000 customers in the state of Kansas.  Westar 
owns all of the stock of KGE.  In addition to Westar’s 
publicly traded stock, both Westar and KGE have is-
sued debt and bonds to the public.  There is no corpo-
ration that owns 10% or more of the stock of Westar 
Energy, Inc. 

Western Farmers Electric Cooperative (“WFEC”) 
hereby certifies that no publicly held company has a 
10 percent or greater ownership interest in WFEC.  
WFEC is a non-profit generation and transmission 
rural electric cooperative that supplies wholesale 
electricity to its member owners, which include 19 
rural electric distribution cooperatives located in Ok-
lahoma and 4 distribution cooperatives located in 
New Mexico. 

Wisconsin Public Service Corporation (“WPSC”) is a 
wholly owned subsidiary of the publicly owned corpo-
ration Integrys Energy Group, Inc (NYSE: TEG).  
WPSC is a regulated electric and natural gas utility 
operating in northeast and central Wisconsin and an 
adjacent portion of Upper Michigan. 
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Industry and Labor Respondents respectfully sub-
mit this brief in opposition to the petitions for certio-
rari filed by the Environmental Protection Agency, et 
al. (“EPA”) and the American Lung Association, et al. 
(“ALA”). 

STATEMENT OF THE CASE 
1.  The Clean Air Act (“CAA”) requires EPA to es-

tablish national ambient air quality standards 
(“NAAQS”) for air pollutants that “cause or contrib-
ute to air pollution which may reasonably be antici-
pated to endanger public health or welfare.” 42 
U.S.C. §7408(a)(1)(A); see also id. §7409.  It also re-
quires EPA to designate areas of the country as “at-
tainment,” “nonattainment,” or “unclassifiable” for 
each such air pollutant, depending on whether the 
area meets the NAAQS.  Id. §7407(c), (d).  Although 
EPA sets the NAAQS, each State has “the primary 
responsibility for assuring air quality” within its bor-
ders, id. §7407(a), and must develop a state imple-
mentation plan (“SIP”) to meet the NAAQS and sub-
mit its SIP to EPA for approval, id. §7410.   

The CAA also contains a “good-neighbor” provision.  
Section 110(a)(2)(D)(i)(I) requires that SIPs “contain 
adequate provisions” prohibiting “any source … with-
in the State from emitting any air pollutant in 
amounts which will … contribute significantly to 
nonattainment in, or interfere with maintenance by, 
any other State with respect to any [NAAQS].”  Id. 
§7410(a)(2)(D)(i)(I).  As pertinent here, various 
sources, including power plants, emit sulfur dioxide 
(“SO2”) and nitrogen oxides (“NOx”), which can con-
tribute to a downwind State’s nonattainment of the 
particulate matter (“PM2.5”) and ozone NAAQS.  76 
FR 48208, 48209-10 (Aug. 8, 2011).       
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In 1998, EPA issued the “NOx SIP Call,” which in-
structed upwind States to revise their SIPs to miti-
gate downwind ozone formation by imposing NOx 
emissions limits.  63 FR 57356 (Oct. 27, 1998).  The 
D.C. Circuit largely upheld the NOx SIP Call in Mich-
igan v. EPA, 213 F.3d 663 (D.C. Cir. 2000) (per 
curiam).   

In 2005, EPA promulgated the Clean Air Interstate 
Rule (“CAIR”), which addressed interstate transport 
of NOx and SO2.  70 FR 25162 (May 12, 2005).  CAIR 
required upwind States to achieve EPA-specified 
“emissions budgets” reflecting emissions reductions 
for each State that EPA determined were cost-
effective.   

In North Carolina v. EPA, the D.C. Circuit invali-
dated CAIR because EPA had not tailored its budgets 
to individual upwind States’ emissions that actually 
“contribute significantly” to downwind nonattain-
ment.  531 F.3d 896, 907-08 (D.C. Cir.) (per curiam), 
on reh’g, 550 F.3d 1176 (D.C. Cir. 2008) (per curiam).   
North Carolina rejected EPA’s effort to reallocate 
emissions-reduction burdens among the States in a 
way the agency considered “fai[r].”  Id. 918-19.  It 
held that §110(a)(2)(D)(i)(I) “gives EPA no authority 
to force an upwind state to share the burden of reduc-
ing other upwind states’ emissions”; rather, “[e]ach 
state must eliminate its own significant contribution 
to downwind pollution,” and EPA “may not require 
some states to exceed the mark.”  Id. 921.  The D.C. 
Circuit remanded, but allowed CAIR to remain in 
place while EPA developed a new rule. 550 F.3d at 
1178.  

In response, EPA issued the Transport Rule.  EPA 
initially determined which downwind States would 
have problems “attaining” or “maintaining” NAAQS 
in 2012 assuming CAIR would not be in effect.  76 FR 
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at 48211.  EPA relied on computer modeling to make 
this hypothetical future air-quality projection using 
2005 base-year data rather than “the most recent 
ambient data” that showed improvements in actual 
air quality in the covered States.   Id. 48229-30.  

After identifying projected downwind “nonattain-
ment” and “maintenance” locations, EPA employed a 
two-stage approach to determine (1) whether to regu-
late an upwind State’s emissions and (2) the emis-
sions budget for that State.  At the first stage, EPA 
used its air-quality models to predict the amount 
each upwind State would “contribute” to the “nonat-
tainment” and “maintenance” locations it had identi-
fied (again, assuming, counterfactually, that CAIR 
was not in effect).  Id. 48233-36.  To determine which 
upwind States to regulate, EPA set air-quality con-
tribution thresholds at 1% of each NAAQS.  Id. 
48236.  States whose contributions to a nonattain-
ment or maintenance location were predicted to ex-
ceed this threshold were deemed “linked” to that loca-
tion and subjected to emissions budgets.  Id.  Con-
versely, EPA determined that “states whose contribu-
tions are below these thresholds do not significantly 
contribute to nonattainment,” id. (emphasis added), 
and thus were not subject to any emissions budgets, 
see also id. 48237 (the 1% threshold “identif[ies] 
states whose contributions do not significantly con-
tribute to nonattainment or interfere with mainte-
nance of the relevant NAAQS”) (emphasis added).   

For upwind States with predicted contributions ex-
ceeding these “insignificance” thresholds, EPA’s se-
cond stage imposed emissions limits based on the cost 
of reducing emissions.  EPA identified the emissions 
reductions available at various “cost thresholds” and 
then set emissions budgets reflecting  the “amounts” 
of emissions EPA projected would remain if emissions 
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were eliminated at a dollar-per-ton cost equal to 
those cost thresholds.  Id. 48248-52, 48258.  For 2012 
budgets, EPA used a $500/ton threshold for both SO2 
and NOx—i.e., EPA calculated the amount of SO2 and 
NOx emissions each State could reduce for $500 per 
ton of emissions.  Id. 48252, 48257–59.1   

Notwithstanding objections raised by commenters, 
CAJA556, 1293, 1756, EPA did not attempt to deter-
mine an individual State’s downwind “contribution” 
after imposition of emissions controls, let alone de-
termine whether the emissions controls would drive a 
State’s “contribution” below the insignificance 
threshold it had determined in stage-one “d[id] not 
significantly contribute to nonattainment or interfere 
with maintenance,” 76 FR at 48236.  Instead, EPA 
set emissions limits based on its  view of “reasonable” 
and “cost-effective” emissions reductions that could 
be undertaken by upwind States collectively.2   

Moreover, although §110(a)(2)(D)(i)(I) authorizes 
reductions only of emissions that contribute signifi-
cantly “to nonattainment” or “interfere with mainte-
nance” of NAAQS, EPA never considered whether the 
emissions reductions it directed were greater than 
necessary to achieve or maintain the relevant 
NAAQS, 76 FR at 48256-57, even though EPA’s own 
data showed that the agency was imposing emissions 
                                            

1 For 2014 budgets, EPA split the States into two groups for 
SO2, using $2,300/ton for Group 1 and $500/ton for Group 2.  76 
FR at 48252, 48257.  The 2014 NOx budgets used the $500/ton 
threshold.  Id. 48257. 

2 See, e.g., 76 FR at 48249 (setting controls at the “point where 
large upwind emission reductions become available because a 
certain type of emissions control strategy becomes cost-
effective”); id. 48257 (EPA’s controls achieved “significant air 
quality improvements” with “cost impacts [that] remained rea-
sonable”). 
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reductions far greater than necessary for downwind 
States to achieve attainment, CAJA2546-637, and de-
spite data demonstrating that less stringent emis-
sions limits would still result in downwind attain-
ment, CAJA1066-68, 1374.  Nor did EPA consider the 
extent to which projected nonattainment resulted 
from the downwind States’ own in-state pollution.  
See, e.g., 75 FR 45210, 45226, 45241 (Aug. 2, 2010); 
76 FR at 48248, 48259. 

2.  The D.C. Circuit vacated the Transport Rule, 
finding that it exceeded EPA’s authority under 
§110(a)(2)(D)(i)(I) in “at least three independent” re-
spects relevant here.  EPA.Pet.App. 31a.   

First, the court found EPA’s approach for setting 
emissions budgets unlawful because those limits were 
not based on “‘amounts’ from upwind States that ‘con-
tribute significantly to nonattainment’ in downwind 
States.”  Id.  EPA first defined “amounts” of air-
quality contribution that were “insignificant,” but 
then “ignore[d]” that threshold and defined emissions 
budgets “in such a way that an upwind State’s re-
quired reductions could be more than its own signifi-
cant contribution to a downwind State.”  Id. 36a.3   

Second, the court found that the Transport Rule 
unlawfully imposed reductions greater than neces-
sary for downwind States to attain NAAQS.  Under  
§110(a)(2)(D)(i)(I), EPA may only “targe[t] those 

                                            
3 The court also found EPA’s approach “illogical” and that 

EPA’s justification “rings hollow.”  Id. 36a, 37a n.22.  As the 
court noted, “EPA itself said in the final rule that ‘states whose 
contributions are below these thresholds do not significantly 
contribute to nonattainment or interfere with maintenance of 
the relevant NAAQS,’” yet EPA simultaneously adopted an ap-
proach that could arbitrarily require a State to reduce emissions 
below those thresholds.  Id. 36a. 
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emissions from upwind States that ‘contribute signif-
icantly to nonattainment.’”  Id. 28a.  Thus, “EPA may 
not require upwind States to do more than necessary 
for the downwind States to achieve the NAAQS.”  Id. 
39a-40a.  The court found, however, that “EPA did 
not try to take steps to avoid such over control.”  Id. 
40a.   

Third, the court found the Transport Rule violated 
North Carolina’s holding that EPA may not force a 
State to “‘share the burden’” of reducing another 
State’s emissions.  Id. 38a.  Here, the court  rendered 
two related, yet distinct, holdings.  It first held that 
EPA violated the good-neighbor provision because it 
“made no attempt to calculate … on a proportional 
basis … contributions of other upwind States to the 
downwind States’ nonattainment problems.”  Id. 39a.  
The court also held that EPA “failed to take into ac-
count the downwind State’s own fair share of the 
amount by which it exceeds the NAAQS.”  Id.  In oth-
er words, EPA could not require upwind States to re-
duce emissions to compensate for downwind State 
emissions that caused NAAQS to be exceeded.  Id. 
26a & n.15, 39a. 

The court recognized, however, that “multiple up-
wind States may affect a single downwind State” and 
“a single upwind State may affect multiple downwind 
States.”  Id. 29a.  The court held that EPA had “dis-
cretion” to account for these complexities and was not 
required to “accomplish the ratcheting back in an en-
tirely proportional manner” when it was “not … pos-
sible” to do so.  Id.  The court required EPA to elimi-
nate “over-control” only where technically feasible 
and not where it is “unavoidable.”  Id. 28a-29a.  

3.  The court vacated the Transport Rule but di-
rected EPA to “continue administering CAIR pending 
the promulgation of a valid replacement.”  Id. 64a.  



7 

 

Under CAIR, virtually all downwind locations in the 
eastern United States (the area of concern in the 
Transport Rule proceedings) have attained the rele-
vant NAAQS.  EPA, Progress Report 2011:  Environ-
mental and Health Results 12, 14 (2013) (“2011 Pro-
gress Report”), available at http://www.epa.gov/ 
airmarkets/progress/ARPCAIR11_downloads/ 
ARPCAIR11_environmental_health.pdf.   

REASONS FOR DENYING THE PETITIONS4 
Petitioners do not claim the decision below conflicts 

with any other decision or presents any broadly re-
curring legal issue.  Instead, petitioners argue that 
the court of appeals erred and that there will be ad-
verse health consequences unless the Transport Rule 
is reinstated. 

Petitioners fail to demonstrate any error in the de-
cision below, let alone error warranting review.  In 
the Transport Rule, EPA mandated that upwind 
States make whatever emissions reductions the 
agency deemed “reasonable” and “cost-effective” 
without regard to whether those “amounts” 
“contribut[ed] significantly to nonattainment.”  The 
court of appeals correctly held that this approach had 
no basis in the statute.  While other provisions of the 
CAA authorize EPA to require further emissions re-
ductions, §110(a)(2)(D)(i)(I) permits EPA only to re-
quire an upwind State’s SIP to “prohibi[t] [emissions] 
within the State [of] any air pollutant in amounts 
which will … contribute significantly to nonattain-
ment” of NAAQS in any downwind State.  The good-
                                            

4 This brief addresses the court of appeals’ holding that the 
Transport Rule violated the good-neighbor provision’s substan-
tive limits.  The court also held that the Transport Rule violated 
the CAA’s “cooperative federalism” structure; that issue is ad-
dressed in the State and local governments’ brief in opposition.  
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neighbor provision thus has both a State-specific fo-
cus—EPA must consider “amounts” from “within” 
each upwind State that “contribute”—and a focus on 
air quality—EPA may prohibit only those “amounts” 
that “contribute significantly to nonattainment” in a 
downwind State.  EPA’s assertion of broader authori-
ty to order whatever collective upwind reductions it 
deemed “reasonable” ignored those statutory limits. 

Moreover, EPA challenges only a subset of the hold-
ings below, leaving unchallenged key holdings that 
led to the Transport Rule’s vacatur.  For example, 
while EPA acknowledges that the court of appeals in-
dependently vacated the Transport Rule because EPA 
imposed emissions reductions greater than necessary 
for downwind States to attain NAAQS,  EPA.Pet. 10, 
that issue is nowhere addressed in EPA’s petition.  
Likewise, EPA does not mention, let alone dispute, 
the court’s holding that EPA failed to account for 
downwind States’ own contributions to nonattain-
ment.  Thus, even if EPA’s petition were granted and 
this Court ruled in EPA’s favor, the Transport Rule 
would remain vacated and would still need to be fun-
damentally revised.   

EPA’s own air-quality findings both confirm the 
flaws identified by the court of appeals and refute the 
notion that the Transport Rule is essential to public 
health.  The Transport Rule mandated more strin-
gent emissions controls than its predecessor, CAIR.  
But EPA’s most recent actual air-quality data 
demonstrate that virtually all downwind areas in the 
eastern United States have attained the NAAQS un-
der CAIR.  Significant emissions reductions beyond 
CAIR are thus unnecessary to eliminate “significant 
contribution” to “nonattainment.”   

Indeed, the Transport Rule itself found that be-
cause of other independent factors (such as other fed-
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eral requirements, industry efforts and State-
mandated emissions reductions), many downwind ar-
eas addressed in the Transport Rule would attain 
NAAQS in 2014 even in the absence of any good-
neighbor emissions controls.  Thus, even if this Court 
upheld EPA’s approach to defining upwind States’ ob-
ligations without regard to each State’s actual contri-
bution to downwind nonattainment, the Transport 
Rule would still need to be substantially redone to ac-
count for EPA’s own findings that the upwind emis-
sions controls it adopted in 2011 will, in many in-
stances, be unnecessary in 2014. 

EPA’s air-quality data also provide the complete 
answer to petitioners’ unfounded suggestion that 
thousands of deaths and other massive public health 
consequences will occur unless the Transport Rule is 
reinstated.  Petitioners rely on analyses comparing 
the Transport Rule’s benefits to a hypothetical world 
with no good-neighbor emissions controls.  See 76 FR 
at 48308-19.  Those analyses are irrelevant to wheth-
er the decision below will adversely affect public 
health because the court of appeals directed EPA to 
continue administering CAIR until a replacement 
rule is adopted.  And, as noted, there has been wide-
spread attainment of NAAQS under CAIR—a level of 
ambient air quality that is by definition sufficient “to 
protect the public health.”  42 U.S.C. §7409(b)(1). 

I. EPA DOES NOT DISPUTE AN INDEPEND-
ENT BASIS UPON WHICH THE COURT OF 
APPEALS VACATED THE TRANSPORT 
RULE. 

1.  EPA does not challenge an independent ground 
upon which the court of appeals vacated the 
Transport Rule.  Rather, EPA challenges only a sub-
set of the holdings below.  See EPA.Pet. 10, 21-28; 
EPA.Pet.App. 31a-41a.  The court correctly held that 
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the Transport Rule was flawed because EPA failed to 
“targe[t] those emissions from upwind States that 
‘contribute significantly to nonattainment.’”  Id. 28a.  
EPA does not challenge that holding and it is not in-
cluded in EPA’s Questions Presented.  Even apart 
from the merits of the legal issues, therefore, this 
case is a particularly inappropriate candidate for cer-
tiorari.   

This holding was an “independent” basis for vacat-
ing the Transport Rule, id. 31a, and it is distinct from 
the court of appeals’ additional holding that the 
Transport Rule unlawfully used cost to “redefine each 
State’s ‘significant contribution,’” id. 35a-36a.  Sec-
tion 110(a)(2)(D)(i)(I) authorizes EPA to require 
States to prohibit only those “amounts” of emissions 
that “contribute significantly to nonattainment” (em-
phasis added).  EPA was thus separately obligated to 
ensure that its emissions controls did not “require 
upwind States to do more than necessary for the 
downwind States to achieve the NAAQS.”  
EPA.Pet.App. 39a-40a.  Where less costly emissions 
controls would have achieved downwind attain-
ment—which was the case here, see infra pp. 11-12—
EPA was required to “ratchet back the upwind States’ 
obligations to the levels of reductions necessary and 
sufficient to produce attainment in the downwind 
States.”  EPA.Pet.App. 28a.  This independent statu-
tory limitation applies even if EPA were otherwise 
permitted to use its two-stage approach to define 
“cost-effective” “significant contribution.”   

2.  EPA’s decision not to challenge the court of ap-
peals’ “nonattainment” holding is understandable be-
cause that holding is correct.  “The good neighbor 
provision is not a free-standing tool for EPA to seek 
to achieve air quality levels in downwind States that 
are well below the NAAQS.”  Id.  Under 
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§110(a)(2)(D)(i)(I), EPA may require a State to pro-
hibit only “amounts” of emissions that “contribute 
significantly to nonattainment” (emphasis added).  
Once a downwind location achieves attainment, 
EPA’s authority to regulate upwind emissions ceases.   

Indeed, EPA has previously recognized this inde-
pendent limitation.  In the NOx SIP Call, EPA 
stressed it had ensured that its “cost-effective” emis-
sions controls had not produced any “instance of 
‘overkill,’ so that none of the upwind reductions re-
quired under [the NOx SIP Call] is more than neces-
sary to ameliorate downwind nonattainment.”  63 FR 
at 57403; see also id. 57379, 57446-47.  And in oppos-
ing certiorari in Michigan, EPA again stressed that it 
had not imposed emissions controls greater than nec-
essary to eliminate downwind nonattainment.  EPA 
Michigan Cert. Opp. 11. 

As the NOx SIP Call demonstrates, EPA can pre-
vent this type of overcontrol even when it determines 
“significant contribution” based on “cost-
effectiveness.”  But EPA in the Transport Rule re-
fused even to consider its statutory obligation to do 
so. 

As noted, EPA used uniform “cost per ton thresh-
olds”—i.e., emissions reductions that could be 
achieved at a certain cost per ton—to determine 
emissions reductions requirements.  See supra pp. 3-
4.  EPA, however, refused to consider whether down-
wind States could attain NAAQS even if less strin-
gent emissions limits were imposed on upwind 
States.  For example, EPA conceded that it selected 
the uniform $500/ton threshold for NOx without mod-
eling whether downwind attainment could be 
achieved at lower costs.  76 FR at 48256.  EPA also 
refused to consider the impact of SO2 controls costing 
less than $500/ton, despite having gathered data on 
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such controls, see CAJA2192-93.  Had EPA consid-
ered these data, it would have found, as commenters 
showed, that less costly controls would still have al-
lowed downwind States to attain NAAQS—and thus 
EPA had no statutory basis for imposing more strin-
gent emissions controls.  See CAJA1066-68; 
CAJA1374.   

3.  Although ALA, unlike EPA, does challenge this 
aspect of the court of appeals’ decision, it does not 
dispute the substance of the court’s holding that EPA 
cannot mandate emissions reductions beyond those 
necessary to achieve downwind attainment, and it 
does not dispute the court’s holding that EPA failed 
to consider whether less costly emissions controls 
would have allowed downwind States to attain 
NAAQS.  Instead, ALA asserts that “challengers  [did 
not] identif[y] any instance in which the Rule re-
quired greater reductions than necessary to achieve 
attainment.”  ALA.Pet. 23-24.   

That is simply false.  As shown above, commenters 
specifically demonstrated that less costly controls 
would still have enabled downwind States to attain 
the NAAQS, and EPA has never disputed that show-
ing.  Moreover, EPA’s own findings further demon-
strate that EPA significantly overcontrolled.  For ex-
ample, for the locations EPA projected to have prob-
lems attaining or maintaining the annual PM2.5 
NAAQS, the emissions controls imposed by the 
Transport Rule were projected to achieve air quality 
at each of those locations superior to the relevant 
NAAQS, in many instances by a substantial margin.5  

                                            
5 See CAJA2964.  The difference between the NAAQS and the 

average air-quality levels EPA imposed in the Transport Rule 
for these locations was more than 15 times the level of “signifi-
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EPA likewise imposed reductions far greater than 
necessary for downwind States to attain NAAQS for 
24-hour PM2.5 and ozone for the substantial majority 
of the relevant locations.6  Any doubt on this score is 
further dispelled by the fact that widespread attain-
ment of NAAQS by the downwind States has been 
achieved under CAIR even though CAIR allows for 
higher levels of emissions than the Transport Rule.  
See infra pp. 30-31. 

Indeed, ALA appears to concede that in numerous 
instances the Transport Rule mandated emissions 
reductions that will produce downwind air quality 
substantially superior to NAAQS, but speculates that 
such overcontrol is necessary to ensure that all other 
downwind locations achieve NAAQS.  ALA.Pet. 24.  

                                            
cant contribution” that triggered imposition of emissions con-
trols.  Industry/Labor DC Cir. Merits Br. 28 n.11.   

6 Industry/Labor Merits DC Cir. Br. 28-29 & nn.12-13 (citing 
EPA data).  To the extent ALA suggests the record is unclear as 
to whether any specific State was overcontrolled, EPA’s own da-
ta confirm that such overcontrol would occur under the 
Transport Rule.  For example, Texas was “linked” solely to Mad-
ison, Illinois with respect to PM2.5, see 76 FR at 48241 (tbl.V.D-
2), 48243 (tbl.V.D-5), but Madison was projected to achieve air 
quality significantly superior to the relevant NAAQS, see 
CAJA2964-65.  So too for South Carolina.  Compare 76 FR at 
48241 (tbl.V.D-2) (linking South Carolina to Fulton, Georgia for 
annual PM2.5), with CAJA2964 (projecting post-Rule air quality 
for Fulton superior to NAAQS).  Examples of overcontrol with 
respect to ozone-related emissions abound as well.  Compare, 
e.g., 76 FR at 48246 (tbl.V.D-9) (linking Iowa, Kansas, Oklaho-
ma and Wisconsin to Allegan, Michigan), with CAJA2561 (pro-
jecting post-Rule air quality for Allegan superior to NAAQS).  
More broadly, the record demonstrated that downwind attain-
ment could have been achieved with much less strict emissions 
controls, CAJA1066-68; CAJA1374, and, indeed, that current 
emissions levels have produced widespread attainment of 
NAAQS by downwind States, see infra pp. 31-32.    
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But EPA never made such a finding and, in fact, de-
termined in the NOx SIP Call that it could adjust up-
wind emissions obligations to avoid imposing obliga-
tions “more than necessary to ameliorate downwind 
nonattainment.”  63 FR at 57403.  Here, as explained, 
EPA simply refused even to examine the relevant da-
ta, see supra pp. 11-12, which directly contradict 
ALA’s claim.  In any event, that one upwind State 
may need to be “overcontrolled” in the sense posited 
by ALA to ensure that a downwind State achieves at-
tainment is not grounds for overcontrolling other 
States.7 
II. THE COURT OF APPEALS’ CORRECT AND 

FACTBOUND DETERMINATION THAT 
THE “SIGNIFICANT CONTRIBUTION” 
ARGUMENT WAS RAISED BEFORE EPA 
DOES NOT WARRANT REVIEW, AND ITS 
HOLDING ON THE UNDERLYING MERITS 
OF THE ARGUMENT WAS CORRECT.   

Petitioners’ lead argument for certiorari is that the 
court of appeals “should not even have decided” what 
they call the “significant contribution” issue because, 
petitioners claim, it was not first presented to EPA. 
See EPA.Pet. 18-21; see also ALA.Pet. 16-20.  This  

                                            
7 Likewise, that some locations may not achieve attainment 

even after imposition of the Transport Rule’s emissions budgets 
provides no justification for overcontrolling other upwind States 
that are not “significantly contributing” to those locations.  Cf. 
ALA.Pet. 23.  In any event, EPA found that the Transport Rule 
would “resolve all projected downwind nonattainment of the an-
nual and 24-hour PM2.5 NAAQS,” except for a single area that 
“is significantly affected by local emissions from a sizable coke 
production facility and other nearby sources,” 76 FR at 48259, 
and this single, unique instance of nonattainment says nothing 
about whether upwind States linked to other areas were 
overcontrolled. 
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“waiver” issue does not remotely warrant review.  It 
presents only the context-specific application of set-
tled precedent to a single issue that, given the multi-
ple statutory violations found by the court of appeals, 
was not even dispositive.  Moreover, petitioners’ focus 
on waiver only underscore that certiorari is improper 
because, if petitioners were correct about waiver, the 
Court would not even reach the merits argument that 
petitioners contend justifies certiorari.  See EPA.Pet. 
(I), 21-28; ALA.Pet. i, 28-30.   

In all events, the court of appeals correctly held 
that the “significant contribution” argument was 
raised with sufficient “specificity” before EPA.  
EPA.Pet.App. 34a n.18.  And neither EPA nor the 
dissent below has seriously disputed the merits of the 
court of appeals’ holding that the Transport Rule was 
“flawed” because it imposed emissions reductions 
that were “not based on the ‘amounts’ from upwind 
States that ‘contribute significantly to nonattain-
ment.’”  Id. 31a.  

1.  Petitioners make no serious effort to claim that 
the court of appeals’ “waiver” holding itself presents 
an issue of exceptional importance justifying certiora-
ri.  Nor could they, as this holding does not even raise 
a legal issue.   

Indeed, there was common ground below on the ap-
plicable legal principles.  Both the majority and dis-
sent agreed that §307(d)(7)(B) of the CAA, 42 U.S.C. 
§7607(d)(7)(B), supplied the standard for exhaustion.  
Compare EPA.Pet.App. 32a n.18, with id. 65a, 96a.  
Both the majority and dissent therefore considered 
whether “objections” were raised with “reasonable 
specificity” in the Transport Rule proceeding.  Com-
pare id. 34a n.18, with id. 96a.  They likewise both 
recognized that §307(d)(7)(B) does not limit parties to 
the precise formulations made before the agency, but 
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rather permits “leeway” to expand and elaborate on 
review.  Compare id. 34a n.18, with id. 109a-10a.   

Thus, the only issue is the court of appeals’ applica-
tion of these agreed-upon principles to the specific 
record in this case.  Certiorari to review such a 
factbound question is clearly unwarranted.  See, e.g., 
United States v. Johnston, 268 U.S. 220, 227 (1925). 

That is particularly so here given EPA’s and ALA’s 
treatment of the waiver issue below.  EPA’s brief be-
low did not even mention “waiver” in its jurisdictional 
statement, statement of issues, or summary of argu-
ment.  See EPA DC Cir. Merits Br. 1-3, 12-17.  And in 
the body of its brief, EPA only suggested in the most 
glancing and tentative fashion (amid sections ad-
dressed to the merits) that the claim may have been 
waived.  See id. 30 (merely complaining that com-
menters did not articulate their views “‘forcefully’” 
and stating that “[w]hether their failure to do so for-
mally rises to the level of waiver, it at the very least 
bolsters the reasonableness of EPA’s adoption of its 
proposed approach”).  Elsewhere, EPA tersely assert-
ed—in a single sentence—that petitioners’ “signifi-
cant contribution” argument “likely has been 
waived.”  Id. 32.  Nowhere did EPA contend that this 
argument was actually waived, let alone provide the 
argument and case citations it now advances.  For its 
part, ALA did not mention waiver of the issue below 
at all.   

2.  Nor do petitioners identify any error in the court 
of appeals’ application of settled law to the facts of 
this case.  EPA wrongly suggests that the court held 
§307(d)(7) was satisfied solely by comments made in 
the predecessor CAIR rulemaking.  EPA.Pet. 20.  As 
EPA conceded below, and ALA concedes now, com-
menters in the Transport Rule proceeding did raise 
objections to EPA’s “significant contribution” ap-



17 

 

proach.  EPA DC Cir. Merits Br. 30 & n.16, 32 & 
n.18; ALA.Pet. 18 n.2.  The court of appeals consid-
ered comments made in the prior CAIR proceeding—
along with North Carolina’s reasons for invalidating 
CAIR—as relevant context for assessing whether the 
arguments made in the Transport Rule proceeding 
were “reasonabl[y] specifi[c].”  See 42 U.S.C. 
§7607(d)(7)(B); EPA.Pet.App. 34a n.18 (“In light of 
the indications that EPA was aware of their objection 
but had no intention to revisit its approach … the 
specificity of the commenters such as Wisconsin and 
Tennessee was ‘reasonable’ under the circumstanc-
es.”).  The court’s conclusion that the Transport Rule 
comments were sufficiently specific was correct and 
in any event does not warrant further review. 

In particular, the court of appeals evaluated the 
Transport Rule comments objecting to EPA’s “signifi-
cant contribution” approach in light of the fact that 
EPA “considered—and rejected—precisely this same 
argument in CAIR.”  EPA.Pet.App. 32a n.18.  CAIR 
commenters argued “that the threshold contribution 
level selected by EPA should be considered a floor, so 
that upwind States should be obliged to reduce their 
emissions only to the level at which their contribution 
to downwind nonattainment does not exceed that 
threshold level.”  70 FR at 25176-77.  In issuing 
CAIR, EPA acknowledged this argument but rejected 
it.  Id. 25177; see also EPA Reh’g Pet. 11 (acknowl-
edging CAIR rejected commenters’ objection to EPA’s 
“significant contribution” methodology “for legal and 
policy reasons”).   

EPA had another opportunity—and, indeed, an ob-
ligation—to revisit this issue after North Carolina.  
As noted, North Carolina held that once EPA defines 
each State’s “significant contribution,” it may not “re-
quire some states to exceed the mark.”  531 F.3d at 
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921; see also id. 918 (“EPA can’t just pick a cost for a 
region, and deem ‘significant’ any emissions that 
sources can eliminate more cheaply.”).  North Caroli-
na found that CAIR was “fundamentally flawed” be-
cause it failed to make “state-specific quantitative 
contribution determinations or emissions require-
ments,” and instructed “EPA [to] redo its analysis 
from the ground up.”  Id. 929 (emphasis added).8    

In the remand proceeding that led to adoption of 
the Transport Rule, commenters urged EPA to adopt 
regulatory approaches consistent with North Caroli-
na.  75 FR at 45299; CAJA2308-12.  Among the al-
ternatives put before EPA was one that reflected the 
“essential principles” of the statutory construction ul-
timately adopted by the court of appeals.  
EPA.Pet.App. 40a n.24.  But EPA refused to recon-
sider its fundamental position on significant contri-
bution and rejected these alternative approaches.  75 
FR at 45299; CAJA2308-12.  And notwithstanding 
EPA’s statements that it would not revisit this issue, 
                                            

8 EPA’s suggestion that North Carolina did not “disturb the 
agency’s basic two-step analytical approach” is incorrect.  EPA 
Pet. 10; see also id. 21.  The portion of North Carolina EPA cites 
observed merely that petitioners in that case had not challenged 
EPA’s “two-step analytical approach” and that the court was 
thus not directly addressing it.  See 531 F.3d at 916-17.  But, as 
the court of appeals correctly concluded below, North Carolina’s 
findings that CAIR’s distribution of NOx reduction obligations 
was unlawful because it could “force an upwind State to ‘exceed 
the mark,’” EPA.Pet.App. 35a (quoting North Carolina, 531 F.3d 
at 921), clearly called into question EPA’s use of the second 
stage here to require States to reduce emissions to levels below 
the “insignificance” threshold or beyond those necessary for the 
downwind State to achieve NAAQS.  The same “statutory au-
thority” applied in both instances.  Id. 35a n.19.  In North Caro-
lina, as here, EPA could require States only to “prohibit those 
‘amounts which will … contribute significantly to nonattain-
ment.”  Id.   
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several parties still filed additional comments in the 
Transport Rule proceeding urging EPA to abandon its 
approach of setting emissions budgets solely based on 
cost and without considering the impact on downwind 
“contribution.”  CAJA556, 1293, 1756. 

ALA acknowledges that commenters did, in fact, 
raise the “significant contribution” issue in the 
Transport Rule proceeding, but ALA tries to mini-
mize the importance of these comments by mischar-
acterizing them.  Wisconsin did not advocate “more 
stringent regulation.”  ALA.Pet. 18 n.2 (emphasis 
omitted).  Wisconsin’s proposed approach would have 
produced less stringent budgets in situations where 
the agency had required a State to eliminate more 
than its significant contribution.  CAJA1293.  And 
Tennessee contended that EPA should not apply its 
uniform cost controls when doing so would “reduce [a 
State’s] contribution below [the] 1% significance 
[threshold].”  CAJA556.      

ALA also acknowledges that, at the outset of the 
Transport Rule proceeding, parties argued against 
the approach ultimately adopted by EPA and in favor 
of alternative approaches more consistent with North 
Carolina.  ALA, however, says these objections are 
irrelevant because they merely challenged the agen-
cy’s policy as arbitrary.  ALA.Pet. 18.  But the court 
of appeals found EPA’s approach was arbitrary too.  
EPA.Pet.App. 36a, 37a n.22; see infra p. 21.   More 
fundamentally, as shown above, the agency in fact 
received, considered, and rejected statutory as well as 
policy arguments and the issue was clearly raised 
and not waived.   

3.  Finally, EPA does not seriously dispute the mer-
its of the court of appeals’ holding that under the 
good-neighbor provision the agency cannot require an 
upwind State to make reductions greater than its 
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own “significant contribution.”  EPA also acknowl-
edges, EPA.Pet. 28, that it will ultimately need to 
confront this statutory requirement as it continues to 
regulate upwind emissions—including in the remand 
that will be necessary for EPA to ensure it is not im-
posing emissions reductions beyond those necessary 
for downwind locations to attain NAAQS and to ac-
count for EPA’s own projections of substantially im-
proved air quality in 2014 even absent good-neighbor 
emissions controls.  Certiorari in such circumstances 
is clearly unwarranted. 

As noted, EPA used a two-stage approach to define 
significant contributions.  In the first stage, EPA de-
fined “amounts” of downwind pollution that were 
deemed to be, by definition, insignificant.  76 FR at 
48236 (“states whose contributions are below these 
thresholds do not significantly contribute to nonat-
tainment”) (emphasis added);  see also id. 48237.  But 
in the second stage, EPA ignored those “insignifi-
cance” thresholds and instead set emissions budgets 
based on “cost-effectiveness,” with the result that a 
State “may be required to reduce its emissions by an 
amount greater than the ‘significant contribution’ 
that brought it into the program in the first place.”  
EPA.Pet.App. 34a-35a. 

The court of appeals found this aspect of EPA’s ap-
proach unlawful for two reasons.  First, the court 
found that EPA’s approach violated the plain lan-
guage of §110(a)(2)(D)(i)(I) because the reductions 
EPA imposed were not based on “the ‘amounts’ from 
upwind States that ‘contribute significantly to nonat-
tainment’ in downwind States.”  Id. 31a.  EPA cannot 
“redefine each State’s ‘significant contribution’ in 
such a way that an upwind State’s required reduc-
tions could be more than its own significant contribu-
tion to a downwind State.”  Id. 36a (emphasis omit-
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ted).  The “statute requires a State to prohibit at most 
those ‘amounts’ which will ‘contribute significantly’—
and no more.”  Id. 37a (emphasis added).    

Second, the D.C. Circuit found EPA’s approach ar-
bitrary because it was internally inconsistent.  Id. 
36a, 37a n.22.  EPA found at stage one that “‘states 
whose contributions are below th[e] thresholds do not 
significantly contribute to nonattainment,’” id. 36a 
(quoting 76 FR at 48236), but then adopted a defini-
tion of “significant contribution” that disregarded 
that finding and that could arbitrarily require a State 
to reduce emissions below those “insignificance” 
thresholds, id.  

Neither EPA nor ALA presents this issue fairly, be-
cause each studiously avoids quoting the operative 
language from EPA’s rule on which the court of ap-
peals relied.  One would never know by reading the 
petitions that EPA found that States whose emissions 
fall below the stage-one threshold “do not significant-
ly contribute to nonattainment.”  Instead, petitioners 
invent a new nomenclature that never appeared in 
the Transport Rule, calling stage one “the Screening 
Analysis” and stage two “the Control Analysis.”  
EPA.Pet. 6-7.  But whatever their terminology, peti-
tioners do not and cannot dispute that EPA expressly 
found that certain amounts were insignificant and 
then ignored that statutory boundary in determining 
the amount of reductions to order.   

Petitioners offer no objection to the court of appeals’ 
actual reasoning.  Nor did the dissent below dispute 
the majority’s analysis on the merits.  EPA.Pet.App. 
111a-14a.  That is because there is no possible justifi-
cation for a methodology that defines an “insignifi-
cant contribution” threshold as a basis for determin-
ing whether to regulate, but then ignores the very 



22 

 

same definition when imposing specific regulatory 
requirements.    

To the limited extent that EPA now defends the 
Transport Rule as actually written, EPA’s arguments 
highlight that the Transport Rule’s approach is un-
tethered from statutory text.  EPA asserts it is “rea-
sonable” to “determine the ‘significan[ce]’ of particu-
lar state contributions by reference to [cost-
effectiveness] and without regard to the amount of 
each State’s downwind contribution.”  EPA.Pet. 21 
(first alteration in original).9  As the court of appeals 
correctly held, however, the “statute requires a State 
to prohibit at most those ‘amounts’ which will ‘con-
tribute significantly’—and no more.”  EPA.Pet.App. 
37a.   By contrast, as EPA conceded below, the 
Transport Rule’s approach would permit EPA to “re-
quire a State to reduce more than the State’s total 
emissions that go out of State.”  Id. 38a n.23 (empha-
sis added).   

Finally, EPA suggests that the concern that it re-
quired States to reduce emissions beyond the “signifi-
cance” threshold is “hypothetical.”  EPA.Pet. 28.  No-
tably, EPA does not and cannot claim that it did not 
mandate such overcontrol, because EPA never de-
termined the “amounts” upwind States were “con-
tributing” after it imposed emissions budgets.  
EPA.Pet.App. 15a-17a; see also EPA DC Cir. Merits 
Br. 33 n.20 (“this was not an issue EPA analyzed in a 
direct fashion for the Rule”).  As the D.C. Circuit ob-
served in North Carolina, “[w]hen a petitioner com-

                                            
9 EPA incorrectly suggests that Michigan approved the 

Transport Rule’s approach to “significant contribution.”  See 
EPA.Pet. 24-25.  This issue “was not presented in Michigan,” 
EPA.Pet.App. 36a n.20, and, as explained infra, the Transport 
Rule’s use of “cost” differed from that approved in Michigan. 
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plains EPA is requiring a state to eliminate more 
than its significant contribution, it is inadequate for 
EPA to respond that it never measured individual 
states’ significant contributions.”  531 F.3d at 920.10  
EPA seeks to excuse this failure by asserting that no 
party raised any concern about whether its regulato-
ry approach could force a State to eliminate “insignif-
icant” contributions.  EPA.Pet. 28.  But as explained 
above, commenters not only objected to EPAs ap-
proach, but also—specifically referencing the 1% in-
significance threshold—asked EPA to provide State-
specific contribution data showing what levels of 
emissions reductions were necessary to eliminate 
“significant contribution” “without considering costs.”  
Comments of West Virginia Department of Environ-
mental Protection 3 (Sept. 30, 2010), available at 
http://www.regulations.gov/#!documentDetail;D=EPA
-HQ-OAR-2009-0491-2981.  EPA’s response was to 
completely ignore the issue.   

                                            
10 Although EPA asserts “[t]he court cited no basis in the rec-

ord for believing” there was a “realistic possibility” States could 
be forced to reduce emissions below the “insignificance” thresh-
old, EPA.Pet. 28, the record indicates the opposite.  In several 
instances, the Transport Rule required States that were con-
tributing only slightly above the “insignificance” threshold to 
make substantial emissions reductions.  See, e.g., 76 FR at 
48240 (tbl.V.D-1) (regulating Texas notwithstanding a “contri-
bution” of only 0.03 µg/m3 to nonattainment above the “insignifi-
cance” threshold); id. 48245 (tbl.V.D-7)  (regulating South Caro-
lina notwithstanding a “contribution” of only 0.1 ppb above the 
“insignificance” threshold); id. 48261-63 (imposing emissions 
budgets). 
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III. PETITIONERS ALSO FAIL TO DEMON-
STRATE ANY ERROR WITH REGARD TO 
THE COURT OF APPEALS’ INDEPENDENT 
“PROPORTIONALITY” HOLDING. 

1.  The only aspect of the court of appeals’ decision 
seriously disputed by EPA on the merits is what EPA 
calls the “proportionality” holding.  EPA.Pet. 22-28.  
But even here, EPA’s challenge is incomplete.  As 
noted, the court of appeals rendered two related, yet 
distinct, holdings on this point.  It held that EPA vio-
lated the good-neighbor provision because EPA “made 
no attempt to calculate upwind States’ required re-
ductions on a proportional basis that took into ac-
count contributions of other upwind States to the 
downwind States’ nonattainment problems.” 
EPA.Pet.App. 39a.  It also separately held that EPA 
“failed to take into account the downwind State’s own 
fair share of the amount by which it exceeds the 
NAAQS.”  Id.  EPA does not even mention the latter 
holding.  

2.  Even as to the aspect of the “proportionality” 
holding EPA does challenge, it fails to demonstrate 
any error.11  That holding corrected EPA’s attempts 
to “‘force an upwind state to share the burden of re-
ducing other upwind states’ emissions.’”  
EPA.Pet.App. 38a (quoting North Carolina, 531 F.3d 
at 921).   

As noted, in determining the amount of reductions 
to require, EPA defined these “amounts” based on the 
collective “cost-effectiveness” of pollution controls on 
all emissions in the upwind State.  76 FR at 48248-
                                            

11 EPA is wrong in suggesting (EPA.Pet. 19-20) this issue was 
not raised in the court of appeals.  See Industry/Labor DC Cir. 
Merits Br. 22, 33.  ALA is wrong in claiming (ALA.Pet. 20, 25) it 
was not raised to EPA.  See 75 FR at 45299; CAJA2311-12. 
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52, 48255, 48258-59.  Under EPA’s interpretation, the 
cost of emissions reductions determined what portion 
of an upwind State’s emissions would be prohibited.  
Id.     

This is inconsistent with—indeed, completely dis-
connected from—the text of §110(a)(2)(D)(i)(I), which 
requires EPA to consider each “individual upwind 
State’s actual contribution to downwind air quality.”  
EPA.Pet.App. 23a.  Under EPA’s “cost-effectiveness” 
approach, however, emissions-reduction obligations 
were “not tied to how much the upwind State con-
tributed to downwind States’ air pollution problems.”  
Id. 16a.   

As a result, under EPA’s approach, a State could be 
subjected to a heightened emissions-reduction obliga-
tion simply because it can reduce emissions more 
cheaply than another State contributing equal 
amounts to the same location.   See EPA.Pet. 27-28.  
A “definition” of “significant contribution” that has 
that consequence cannot be squared with the plain 
text of §110(a)(2)(D)(i)(I).  There is no statutory basis 
for setting States’ emissions budgets at levels more 
stringent than justified by the “amounts” that States 
are individually “contributing.”   

EPA’s approach also impermissibly ignores the 
statute’s focus on each State’s individual contribution 
to nonattainment.  As noted, EPA determined upwind 
States’ emissions-reductions obligations based on 
whether those reductions are collectively cost-
effective.  See also EPA DC Cir. Merits Br. 29 (noting 
EPA determined emissions reductions on upwind 
States “collectively”).  But nothing in the CAA per-
mits EPA to increase emissions-reduction obligations 
on one upwind State merely because that State can 
reduce more cheaply than another upwind State.  To 
the contrary, the good-neighbor provision directs EPA 
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to consider the “amounts” from “within” each upwind 
State that “contribute significantly” to downwind 
nonattainment.  

In contrast to EPA’s approach, the court of appeals’ 
“proportionality” reading faithfully applies the stat-
ute’s text and purpose.  That interpretation is the on-
ly one that ensures consistency in determining the 
“air pollutant … amounts” that “contribute signifi-
cantly to nonattainment” and prevents a State from 
being required to eliminate “more than its own 
‘amounts which will … contribute significantly’” to 
downwind nonattainment.  EPA.Pet.App. 38a; see id. 
(EPA has “‘no authority to force an upwind state to 
share the burden of reducing other upwind states’ 
emissions’”).  It ensures that when States “contrib-
ute” equal “air pollutant … amounts” to a downwind 
location, they are treated equally.  Cf. EPA.Pet. 27.  
And it ensures that EPA cannot find an “air pollu-
tant … amount” in one State to constitute a “signifi-
cant contribution” to nonattainment simply because 
EPA deems the costs of eliminating it in that State to 
be minor, while it simultaneously finds a much great-
er “amount” in another State to be insignificant.   

In this regard, and contrary to EPA’s claims, 
EPA.Pet. 21, 24, the Transport Rule did not use cost 
considerations in the way previously approved by the 
D.C. Circuit in Michigan.  There, EPA had relied on 
cost considerations to “reduce” the emissions reduc-
tions required by regulated upwind States.  213 F.3d 
at 675.  The Michigan court recognized that EPA had 
“first determined that 23 jurisdictions [were] ‘signifi-
cant’ contributors” based on each State’s contribution, 
but held EPA could thereafter consider costs to 
“terminat[e]” only a “subset of each state’s contribu-
tion.”  Id.  It based that holding on the interpretive 
principle that Congress intends for agencies “to con-
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sider the costs of demanding higher levels of envi-
ronmental benefit” and to reduce the level of control 
required when costs are disproportionate to benefits.  
Id. 679 (emphasis added).  

By contrast, as the court of appeals found, the 
Transport Rule used cost in a different manner.  
EPA.Pet.App. 38a.  Rather than seeking “to prevent 
exorbitant costs from being imposed on certain up-
wind States” and reducing the amount of contribution 
above the insignificance threshold that a State must 
eliminate, as Michigan approved, id. 27a, the 
Transport Rule misused cost to define and increase 
States’ emissions-reduction obligations.  EPA used 
“cost-effectiveness” without regard to its own insignif-
icance threshold and without regard to whether the 
emissions reductions it imposed were needed to ad-
dress nonattainment.  Indeed, EPA’s misuse of costs 
would allow it to “require a State to reduce more than 
the State’s total emissions that go out of State.”  Id. 
38a n.23.  The court correctly concluded that neither 
§110(a)(2)(D)(i)(I) nor Michigan countenanced that 
entirely different use of costs.  Id. 25a. 

3.  EPA offers no statutory argument to the contra-
ry, but instead tries to justify its approach on two pol-
icy grounds.  First, EPA says its “cost effectiveness 
approach provides a rough but objective means of eq-
uitably distributing pollution-control burdens among” 
upwind States.  EPA.Pet. 28.  In particular, EPA pos-
es a hypothetical in which three upwind States con-
tribute equal amounts to a downwind State’s nonat-
tainment but have made differing levels of invest-
ment in pollution controls.  Id. 27-28.  EPA says that 
under the court of appeals’ approach, all three would 
be required to make equivalent emissions reductions.  
Id. 27.  EPA contends that the Transport Rule’s reli-
ance on “cost-thresholds” properly reduces the obliga-
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tion of States that have already mandated substan-
tial emissions controls by imposing greater reductions 
on States that have not made such investments on 
the ground that they can reduce emissions more 
cheaply.  Id. 27-28; see also ALA.Pet. 27. 

Again, EPA’s arguments only highlight the 
Transport Rule’s failure to “adhere to th[e] basic re-
quirement of the statutory text.”  EPA.Pet.App. 37a-
38a.  As noted, §110(a)(2)(D)(i)(I) permits EPA to re-
quire an upwind State to “prohibit” only the “amount” 
of “air pollutants” emitted by sources “within the 
State” that travel to downwind locations and “con-
tribute significantly to nonattainment.”  From the 
perspective of the good-neighbor provision, not to 
mention the downwind State, the three upwind 
States in EPA’s hypothetical all “contribute equal 
amounts to downwind nonattainment.”  EPA.Pet. 27.  
The court of appeals’ decision thus furthers the con-
gressional purpose embodied in the statutory text.   

In contrast, EPA never explains why it would be 
“inequitable” to treat the same amount of “contribu-
tion” by two States equally merely because one State 
had previously mandated investments to reduce its 
amount to the same level as a neighboring State.  For 
example, the neighboring State may have achieved 
lower “amounts” of emissions by mandating greater 
use of clean energy or undertaking policies that min-
imized energy consumption, or its economy may 
simply have a different industrial base—none of 
which makes it necessarily more equitable, much less 
lawful, for it to be required to bear a portion of the 
first State’s statutory burden.     

Second, EPA says that the court of appeals’ textual 
reading of §110(a)(2)(D)(i)(I) is “unrealisti[c]” and 
suggests this standard would be difficult for the 
agency to implement.  EPA.Pet. 22; see also ALA.Pet. 
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26.  But EPA stops short of saying it would be impos-
sible for the agency to comply and ultimately 
acknowledges that the decision below leaves it 
“enough latitude” to “craft a new regulatory approach 
that meets the court’s requirements.”  EPA.Pet. 30.   

Nor could it maintain otherwise.  The “difficulty” 
identified by EPA is that it may not be possible to 
undertake precisely “proportional” reductions when 
multiple upwind States contribute to multiple down-
wind locations.  In those instances, EPA asserts that 
it is “likely” there would be “some degree of incidental 
‘overcontrol’ as well as a lack of ‘proportionality.’”  Id. 
23.  But as EPA admits, the court of appeals fully un-
derstood that there are “multiple, overlapping link-
ages involved in the interstate pollution problem,” id. 
30 and the court’s ruling accounted for this fact, 
EPA.Pet.App. 29a.  The court held that EPA had 
“discretion” to account for these complexities and that 
the agency was not required to “accomplish the 
ratcheting back in an entirely proportional manner” 
when it was “not … possible” to do so.  Id.  The court 
thus required EPA to eliminate “over-control” only 
where technically feasible and not where it is “una-
voidable.”  Id. 28a-29a.  The flaw in the Transport 
Rule is that EPA did not even attempt to limit its 
overcontrol to those circumstances.   

Thus, EPA’s argument ultimately devolves to ipse 
dixit assertions that it will “likely be more costly and 
burdensome” to comply with the court of appeals’ 
“proportionality” holding.  EPA.Pet. 30.  Given the 
complex nature of the analysis already undertaken in 
the Transport Rule, any incremental “burden” that 
adhering to the statute’s text might impose neither 
calls into question the correctness of the court of ap-
peals’ holding nor provides a compelling justification 
for certiorari.  This is particularly true in light of the 
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separate errors in the Transport Rule that EPA does 
not contest here and that will require extensive revi-
sions of the Rule.     
IV. EPA’S OWN FINDINGS PRECLUDE REA-

DOPTION OF THE TRANSPORT RULE. 
As noted, EPA justified its emissions controls based 

on future air-quality predictions made in 2011 in the 
Transport Rule using 2005 base-year data.  EPA now 
seeks to have the Transport Rule become effective for 
the first time.  The resulting air-quality improve-
ments that have, in fact, occurred since 2005 under 
CAIR provide vivid confirmation of the Transport 
Rule’s fundamental errors.  Further, imposing the 
Transport Rule’s emissions controls now would be in-
consistent with the Rule’s own air-quality predictions 
and EPA’s justifications for emissions controls in the 
first instance. 

1.  In the Transport Rule, EPA relied on modeling 
to predict future air quality under two scenarios: 
(i) without any good-neighbor emissions controls (i.e., 
no CAIR) and (ii) with the controls mandated under 
the Transport Rule.  76 FR at 48228-36, 48253-59; 
CAJA2546-637.  Notwithstanding generally improv-
ing air quality under CAIR, EPA determined that 
steeper emissions reductions beyond CAIR were 
needed to achieve the air-quality levels desired by 
EPA.  76 FR 70091, 70099 (Nov. 10, 2011) (the 
Transport Rule “mandates even greater reductions 
than have already occurred under CAIR”); see also 75 
FR at 45217; 76 FR at 48214.        

Yet EPA’s own recent air-quality data demonstrate 
that this fundamental predicate for the Transport 
Rule was incorrect.  First, EPA has recently reported 
that virtually all “downwind” locations in the eastern 
United States attained the NAAQS for ozone and 
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PM2.5 by 2011.  E.g., 2011 Progress Report 12 (“Im-
provements in these 90 areas means that over 98 per-
cent of the original nonattainment areas in the East 
now have ozone air quality that is better than the 
[NAAQS].”); id. 14 (“Improvements in these 35 areas 
mean that 97 percent of the areas originally desig-
nated nonattainment in the East now have PM2.5 air 
quality that is better than the standard under which 
they were originally designated nonattainment.”).  
EPA found that CAIR-related reductions were a “sig-
nificant contributor to these improvements.”  Id. 12, 
14.   

Second, EPA’s recent “design value” data also show 
that air quality continues to improve under CAIR at 
the locations specifically at issue in the Transport 
Rule.12  With regard to the “nonattainment” and 
“maintenance” locations that were the focus of the 
Transport Rule, over 92% of the 65 locations with 
current data values meet the NAAQS under CAIR 
without the Transport Rule emissions controls.  Id.13  

2.  In light of EPA’s future air-quality predictions in 
the Transport Rule itself, the Rule cannot be rea-
dopted now even if EPA’s approach to establishing 
emissions reductions were affirmed by this Court.  As 
noted, the Transport Rule made projections of 2012 
air quality on the counterfactual assumption that 
                                            

12 Compare EPA’s 2009-2011 Design Values for PM2.5 (“PM2.5 
Detailed Information” at tbl.6) and Ozone (“Ozone Detailed In-
formation” at tbl.6), available at http://www.epa.gov/airtrends/ 
values.html (access bottom table tab), with 76 FR at 48240-46 
(tbls.V.D-2, V.D-3, V.D-5, V.D-8, and V.D-9) (listing downwind 
location “linkages” used for the Transport Rule). 

13 On remand, EPA will also presumably have to consider 
subsequent changes to the NAAQS since the Transport Rule 
was promulgated.  See, e.g., 78 FR 3086 (Jan. 15, 2013) (revising 
annual PM2.5 NAAQS). 
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CAIR was not in place.  EPA used those projections to 
identify the “nonattainment” and “maintenance” loca-
tions that needed to be protected with upwind emis-
sions controls.  See supra pp. 2-3.  No upwind emis-
sions regulation was imposed for 2012 with respect to 
locations that were projected to attain NAAQS with-
out good-neighbor emissions controls.  76 FR at 
48233-36, 48239-46.  

But EPA also made projections of future air quality 
for 2014.  Id. 48211; CAJA2546-637.  And those pro-
jections showed that many of the locations EPA be-
lieved would have air-quality problems in 2012 would 
attain NAAQS in 2014 even absent any good-neighbor 
emissions reductions (typically because of other fed-
eral requirements, independent State regulation, and 
other undertakings by industry sources to improve 
air quality).14  Thus, under the Transport Rule’s own 
analysis and findings, there is no justification for up-
wind emissions controls for the many downwind loca-
tions now expected to attain NAAQS without such 
controls.   
V. THE TRANSPORT RULE IS NOT NECES-

SARY TO ENSURE THAT DOWNWIND 
STATES ATTAIN AND MAINTAIN NAAQS. 

Finally, EPA contends that certiorari is necessary 
because “[t]he court of appeals’ decision will substan-
tially delay emissions reductions by upwind States 
that are necessary for downwind States to attain and 
maintain NAAQS.”  EPA.Pet. 29.  Every aspect of 
this argument is incorrect. 

                                            
14 Industry/Labor DC Cir. Merits Br. 45 & n.28 (citing EPA 

data).  This is true with regard to each of the three NAAQS con-
sidered by EPA (annual and 24-hour PM2.5 and ozone).  Id. 
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First, as explained above, in striking down the 
Transport Rule, the court of appeals ordered EPA to 
continue administering CAIR.  CAIR, of course, is the 
transport rule that EPA initially wanted to adopt, 
and it imposes significant emissions limitations on 
upwind States.  See generally 70 FR at 25162-405.  
Consistent with EPA’s predictions, downwind air 
quality has substantially improved under CAIR.  See 
supra pp. 30-31.  Indeed, EPA has recently found that 
there has been widespread attainment of NAAQS by 
downwind States in the eastern United States.  2011 
Progress Report 12-14.   

In that regard, petitioners’ claims that the 
Transport Rule would save thousands of lives and 
produce billions of dollars of social benefits, EPA.Pet. 
31; ALA.Pet. 11-12, 34, is based on a misleading and 
irrelevant comparison.  When EPA calculated the 
projected health benefits of the Transport Rule, it 
compared emissions under the Transport Rule with 
projected emissions if no good-neighbor restrictions 
(including CAIR) were in place.  See 76 FR at 48308-
19; see also id. 48229 (EPA did not “consider reduc-
tions associated with CAIR in the analytical baseline 
emissions scenario”).  EPA has provided no analysis 
comparing the health benefits expected from the 
Transport Rule to those expected from CAIR, which 
has been in effect and will remain so until a valid re-
placement rule is adopted.  And because there has 
been widespread attainment of NAAQS under CAIR, 
the rule has achieved ambient air quality that is suf-
ficient “to protect the public health” with “an ade-
quate margin of safety.”  42 U.S.C. §7409(b)(1). 

Second, even if this Court granted certiorari and 
ruled in EPA’s favor on the issues raised in EPA’s pe-
tition, EPA would still need to undertake a substan-
tial rulemaking to revise the Transport Rule.  Cf. 
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EPA.Pet. 29.  As explained above, EPA has not chal-
lenged two of the fundamental errors with the 
Transport Rule identified by the court of appeals.  See 
supra pp. 9-10, 24.  These undisputed errors must be 
corrected before a lawful cross-state air pollution rule 
can be imposed.  The Transport Rule must also be re-
vised to reflect the predictions in the Rule itself of 
air-quality improvements that would be achieved in-
dependent of the Rule.  See supra pp. 31-32.  The “de-
lay” about which EPA expresses concern will thus oc-
cur in any event, and will likely be longer if these is-
sues must be reviewed by the Court before the new 
rulemaking can even commence. 

Finally, the court of appeals did not rule on several 
legal arguments raised below that would inde-
pendently require vacatur of the Transport Rule.  
See, e.g., Industry/Labor DC Cir. Merits Br. 37-47; 
States DC Cir. Merits Br. 42-55.  Because the court 
stayed the Transport Rule, these objections would 
need to be resolved before the Rule could be reinstat-
ed, and EPA offers no basis for assuming the court 
would rule in the agency’s favor on these issues.   
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CONCLUSION 
The petitions for certiorari should be denied. 
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