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Chrysler Group LLC, n/k/a FCA US LLC, respectfully petitions this Court 

for a writ of certiorari to review the November 15, 2016 decision of the Court of 

Appeals affirming the trial court’s judgment, and the Court of Appeals’ December 

5, 2016 denial of reconsideration.  This Court has jurisdiction under Article 6, 

§ VI, ¶ 5 of the Constitution of the State of Georgia. 

PRELIMINARY STATEMENT 

This case involves a $150 million personal injury award resulting from an 

automobile accident.  Four-year-old Remington Walden was killed when the 1999 

Jeep Grand Cherokee in which he was riding was rear-ended at highway speed and 

caught fire.  The driver of the other vehicle, Bryan Harrell, pleaded guilty to 

vehicular homicide and is now in prison. 

Even though it was undisputed that Harrell caused the accident, Plaintiffs 

(the parents of Remington Walden) sued Chrysler along with Harrell for wrongful 

death, challenging the design of the Grand Cherokee’s rear-mounted fuel tank.  

Chrysler responded with evidence that the vehicle met or exceeded all applicable 

Federal Motor Vehicle Safety Standards, that many other vehicles of the era also 

used rear-mounted fuel tanks, and that federal safety regulators had investigated 

and rejected the very theory of defect Plaintiffs advanced in this case. 

What should have been a straightforward trial about vehicle design soon 

spiraled out of control, as the trial court allowed Plaintiffs to make arguments and 
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introduce evidence that had no relevance to the issues the jury was asked to decide, 

but were intended only to incite the jury’s passions by whipping up prejudice 

against a corporate defendant and to set the stage for the verdict that followed. 

Over Chrysler’s repeated objections, Plaintiffs introduced evidence of the 

personal income of Chrysler’s chairman and CEO Sergio Marchionne, despite the 

general rule in Georgia prohibiting the admission of wealth evidence.  Then, in 

closing argument, Plaintiffs urged the jury to calculate the amount of the wrongful 

death award by using Marchionne’s income as an appropriate benchmark for 

determining the value of Remington Walden’s life. 

Moreover, even though Plaintiffs did not bring a claim for punitive damages, 

they exhorted the jury to punish Chrysler and deter its future conduct through a 

massive damages award.  Plaintiffs told the jury that because government safety 

regulators are corrupt, “the things that make cars safer are lawsuits,” and “what 

really has improved automobile safety is what we’re doing here today in this 

courthouse.”  They warned the jury that many Chrysler vehicles with a similar 

design remain on the road today, and stated that “we will . . . ask you to fix that” at 

the end of the case.  And even though the trial court had ordered Plaintiffs not to 

make this argument, they told the jury in closing argument that Chrysler should be 

imprisoned in the state prison at Reidsville. 

At the same time the trial court admitted all of this improper evidence and 
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argument, it prevented Chrysler from putting on evidence vital to its defense:  

expert testimony and statistics establishing the Grand Cherokee’s safety record 

compared to alternative designs.  This information would have enabled the jury to 

make the critical determination required under Georgia’s product-liability law:  

whether the manufacturer made a reasonable choice based on the alternative 

product designs that were available at the time of manufacture.     

The jury deliberated for less than two hours and returned a stunning verdict:  

$120 million in noneconomic wrongful death damages and an additional $30 

million in noneconomic pain-and-suffering damages.  The jury’s wrongful death 

award alone exceeded the aggregate of all wrongful death awards upheld on 

appeal in Georgia history.  Likewise, the jury’s pain-and-suffering award was more 

than four times the largest such award ever upheld in state history.   

Despite the overwhelming evidence that the jury was swayed by Plaintiffs’ 

improper arguments and acted with a punitive motive, the trial court declined to set 

aside the liability findings.  Instead, it remitted the wrongful death award to $30 

million (an amount that more than doubles the largest wrongful death award ever 

upheld in Georgia history) and the pain-and-suffering award to $10 million (an 

amount that also exceeds the largest such award ever upheld in Georgia), and 

denied Chrysler’s post-trial motions in all other respects. 

The Court of Appeals upheld the trial court’s judgment in full.  The decision 



 

4 

below raises four significant questions warranting this Court’s review. 

 First, the Court of Appeals’ ruling calls into doubt the continuing validity of 

this Court’s common-law precedents requiring courts to set aside judgments where 

the jury acted with a punitive motive, or from passion and prejudice.  As this Court 

has recognized, when a verdict is infected by a punitive motive or by passion and 

prejudice, the entire proceeding is tainted and cannot be “cured” through remittitur.  

For many years, this Court has protected the rights of civil defendants in holding 

that a judgment must be vacated where “the jury intended at least a portion of the 

verdict to have the effect of punishing the defendant and influencing its conduct 

rather than compensating the plaintiff for his injuries.”  Cent. of Ga. R.R. v. 

Swindle, 260 Ga. 685, 686 (1990); see also CSX Transp. v. Levant, 262 Ga. 313, 

314 (1992).  Moreover, a judgment cannot stand when the damages awarded are so 

excessive “as to shock the judicial conscience and raise an irresistible inference 

that passion, prejudice or another improper cause invaded the trial.”  Swindle, 260 

Ga. at 686 (quotation omitted).  If the jury’s awards in this case—each of which 

exceeded by many times the largest such awards ever upheld in Georgia history 

and immediately followed explicit appeals by Plaintiffs to punish and deter 

Chrysler—do not meet the “shock the conscience” standard or suffice to raise an 

inference that the jury acted with a punitive motive, it would call into question the 

Georgia courts’ historic role in reviewing the fairness of trial proceedings.  
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Second, the Court of Appeals upset settled Georgia law in holding that a 

wrongful death plaintiff suing a corporation may introduce evidence of the 

personal income and wealth of the corporation’s chairman and CEO.  

Compounding the error, the court then reached the unprecedented conclusion that 

it was proper for Plaintiffs to urge the jury to calculate the amount of the wrongful 

death award based on this evidence.  The Court of Appeals’ decision cannot be 

reconciled with Georgia’s general prohibition on wealth evidence dating back 

nearly 100 years, see Smith v. Satilla Pecan Orchard & Stock Co., 152 Ga. 538, 

541 (1922), and the concept that the income of the corporate defendant’s chairman 

and CEO is an appropriate benchmark for determining the amount of a wrongful 

death award is utterly irrational and improper.  The ruling below makes Georgia an 

extreme outlier.  To Chrysler’s knowledge, no court in the United States, federal or 

state, has ever endorsed the approach the Court of Appeals took here. 

Third, the Court of Appeals erred in affirming the exclusion of the most 

critical part of Chrysler’s defense:  evidence showing that Chrysler’s design 

performed in accidents just as well as (and in some cases better than) alternative 

designs used by other manufacturers, including designs where the fuel tank was 

located midship.  This evidence was highly relevant because Georgia product-

liability law requires juries to compare the overall safety of the challenged design 

to the overall safety of available alternative designs.  See Banks v. ICI Ams., 264 
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Ga. 732, 735-36 (1994).  The issue presented by this appeal—whether such 

evidence must satisfy Georgia’s “substantial similarity” test to be admissible—is a 

question of first impression for this Court, and the trial court’s conclusion stands in 

stark conflict with the rule in the Eleventh Circuit.  See Tran v. Toyota Motor 

Corp., 420 F.3d 1310, 1316 (11th Cir. 2005) (holding that because the substantial 

similarity test evaluates whether it is fair to impute notice of a defect based on 

prior accidents, it does not apply when evidence of prior accidents is used to 

compare performance of challenged design to performance of alternative designs). 

Fourth, the Court of Appeals worsened an existing split in the lower courts 

when it held that prior Georgia wrongful death and pain-and-suffering awards were 

irrelevant in determining whether a further remittitur was warranted.  The Courts 

of Appeals are deeply split on this question, with some courts holding that prior 

awards are an important benchmark for analyzing excessiveness, see, e.g., Dep’t 

Human Res. v. Johnson, 264 Ga. App. 730, 738 (2003), and Arnsdorff v. Fortner, 

276 Ga. App. 1, 5 & n.7 (2005), while other courts deem prior awards irrelevant as 

a matter of law, see, e.g., slip op. 33-34 and Reliance Ins. Co. v. Bridges, 168 Ga. 

App. 874, 889-90 (1983).  This Court should grant review and follow the lead of 

the United States Supreme Court, which has held, in the analogous context of 

punitive damage awards, that prior awards are highly relevant to remittitur 

determinations because they provide an objective benchmark of what prior juries 
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and courts have deemed reasonable. 

When a jury awards $150 million in noneconomic damages in a single-

fatality auto accident case, something is amiss.  The Court of Appeals’ decision 

raises serious questions concerning the protections afforded civil defendants during 

and after trial, and the proper role of the courts in ensuring a fair and rational civil 

justice system for all citizens and businesses. 

STATEMENT OF FACTS 

The Accident.  On March 6, 2012, Bryan Harrell was driving his pickup at 

more than 50 miles per hour when he rear-ended the Jeep Grand Cherokee in 

which Remington Walden was a rear-seat passenger.  T5-897; T13-2063.  The 

Grand Cherokee was being driven by Remington’s aunt, Emily Newsome, who 

was waiting to make a left turn, with her left blinker on, when Harrell crashed into 

her.  T4-726.  It was a clear and dry afternoon; Harrell admitted that he had no 

excuse for causing the accident.  T2-379; T13-2116. 

The impact was severe.  The front of Harrell’s 4,000-pound pickup intruded 

into the Grand Cherokee’s occupant compartment.  T5-902; T9-1520-21.  

Remington was pushed into the back of the front seat with such force that it 

fractured his femur.  T5-819-20.  The Grand Cherokee was propelled nearly 70 

feet, spun around one-and-a-half times, and careened into a ditch.  T4-631; T5-909, 

917.  The force of the accident knocked off its right rear wheel and half axle.  T7-
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1127.  Harrell’s pickup shot off the side of the road and crashed into a tree.  T4-

691.  Although Harrell and Newsome survived the collision, the impact punctured 

the Grand Cherokee’s fuel tank and caused a fire.  T2-386.  It was undisputed that 

Remington did not survive for more than one minute after the collision.  T14-2174.  

Harrell pleaded guilty to vehicular homicide and is now in prison.  T4-718-20. 

The Vehicle Design.  The 1999 Jeep Grand Cherokee was equipped with a 

fuel tank located behind the rear axle.  This was a common design at the time.  

Many manufacturers, including Ford and General Motors, designed and sold 

vehicles with rear fuel tanks in the 1990s.  T11-1840.  An aft-axle design provides 

greater protection in front- and side-impact collisions, as well as greater protection 

from ground debris.  T11-1807, 1837.  In fact, the National Highway Traffic Safety 

Administration (“NHTSA”)—the federal safety agency that oversees motor vehicle 

design—has declined “to require manufacturers to place each vehicle’s fuel tank 

forward of the rear axle,” because “such a requirement would be unnecessary and 

too design restrictive.”  68 Fed. Reg. 67,068, 67,070-71 (Dec. 1, 2003). 

NHTSA requires all motor vehicle designs to satisfy a comprehensive set of 

performance standards, including crash tests, before they may be sold in the United 

States.  The Grand Cherokee not only met but exceeded the relevant standard here, 

Federal Motor Vehicle Safety Standard 301, 49 C.F.R. § 571.301, which measures 

the vehicle’s ability to withstand rear impacts with a minimum of fuel leakage.  
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T11-1843.  Chrysler’s design provided structure around the gas tank to protect the 

tank in rear-impact collisions, including a sheet metal unibody pan, a steel brush 

guard, solid steel beams, the bumper fascia, energy absorbing foam, and the spare 

tire and spare tire compartment.  T11-1825-32.   

The Grand Cherokee (WJ)—the model at issue—was a new vehicle in the 

1999 model year.  T10-1662.  At the time of design, there was only one report of 

an even arguably similar accident involving the prior Grand Cherokee model, the 

“ZJ.”  T7-1094-95, 1134-35, 1201.  The real-world performance record thus 

confirmed that the aft-axle fuel-tank design was safe.   

In 2012, NHTSA opened an investigation into fuel-tank design.  After 

conducting “an extensive analysis of rear crash fuel tank system integrity data,” 

including a close examination of the accident that is the subject of this lawsuit, 

NHTSA determined in 2014 that the Grand Cherokee (WJ)’s fuel-tank design did 

not pose “an unreasonable risk to safety.”  R21-6707-08. 

Trial Proceedings.  Plaintiffs sued Chrysler and Harrell in 2012.  R1-8.  To 

avoid Georgia’s statute of repose, which generally precludes design-defect claims 

involving injuries occurring ten years after the first sale of the product, see 

O.C.G.A. § 51-1-11(b)-(c), Plaintiffs alleged that Chrysler acted wantonly and 

recklessly in designing the Jeep.  R1-17-18.   

Plaintiffs’ theme at trial was that Chrysler needed to be punished and 
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deterred through a massive damages award.  In opening statement, Plaintiffs 

declared that the “things that make cars safer are lawsuits.”  T2-326.  They told the 

jury that many Chrysler vehicles with a similar design remain on the road today, 

and “[w]e will ask you … to fix that.”  T2-323.  The trial court denied Chrysler’s 

motion for a mistrial.  T2-335.  Plaintiffs were allowed to further stoke the jury’s 

prejudices by asking a Chrysler engineer when Chrysler would “decide it had a 

moral duty to warn people about the danger” with “people burning up in these 

Jeeps.”  T10-1712-13; T11-1902-03.  Plaintiffs also argued that NHTSA was 

corrupt and had hatched a conspiracy with Chrysler.  T13-2046. 

A constant refrain in Plaintiffs’ trial presentation was that Chrysler and its 

employees should be imprisoned.  During his examination of Harrell, Plaintiffs’ 

counsel asked whether “you seen anybody for Chrysler locked up like you are 

locked up in the Georgia state prison over there in Reidsville.”  T4-720.  The trial 

court sustained Chrysler’s objection.  T4-721.  But even though he was on notice 

that this was an improper line of attack, Plaintiffs’ counsel proclaimed to the jury 

in closing argument that “Chrysler ought to be in Reidsville instead of Bryan 

Harrell.”  T14-2142.  Chrysler’s motion for a mistrial was denied.  Id. 

Plaintiffs focused the jury’s attention on the income of Chrysler’s chairman 

and CEO, Sergio Marchionne.  Plaintiffs did not question Marchionne himself 

about his income.  Rather, they used a different Chrysler witness to elicit testimony 
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about Marchionne’s “annual pay” and total compensation of “over $68 million,” 

his purported receipt of a “$30 million cash award” and a “$15 million post-

mandate award,” his alleged exercise of “stock options worth $16,920,000,” and 

his supposed receipt of “fringe benefits such as personal use of aircraft, company 

car and driver, personal/home security, medical insurance, accident and disability 

insurance, tax preparation and financial counseling.”  T11-1779-81. 

Then, during closing argument, Plaintiffs urged the jury to use Marchionne’s 

compensation as the basis for calculating the amount of a wrongful death award.  

See T14-2170 (“Also what [Chrysler’s counsel] said Remi’s life was worth, 

Marchionne made 43 times as much in one year.”), 2178 (“That’s less than two 

years of what Mr. Marchionne made just last year.  He made $68 million last 

year.”).  The trial court overruled Chrysler’s objections (T11-1777, 1779, 1880; 

T14-2170, 2178), and denied its motion for a mistrial (T11-1975-76). 

Plaintiffs introduced no evidence of Remington Walden’s lost future 

earnings and made no effort to prove any sort of economic harm.  T14-2169.  

Instead, they asked for wrongful death damages for “intangible” harm reflecting 

lost “value of the life,” and for noneconomic pain-and-suffering damages.  T14-

2198-99.  They did not seek punitive damages. 

Chrysler attempted to present its defenses.  It argued that under Georgia law, 

“[t]he ‘heart’ of a design defect case is the reasonableness of selecting from among 
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available alternative product designs and adopting the safest feasible one.”  Jones 

v. NordicTrack, Inc., 274 Ga. 115, 118 (2001).  But when Chrysler sought to 

introduce expert testimony and NHTSA statistics showing that the Grand Cherokee 

(WJ) was comparable to—and in key respects safer than—many other sport utility 

vehicles with alternative designs, including those with midship rather than aft-axle 

fuel tanks, the trial court ruled the evidence inadmissible.  R31-9740. 

With the trial court having excluded this critical evidence demonstrating the 

reasonableness of Chrysler’s design choice, the jury ruled in Plaintiffs’ favor, 

finding Chrysler 99 percent at fault and Harrell 1 percent at fault.  R35-10868-69.  

It awarded $120 million in noneconomic wrongful death damages and $30 million 

in noneconomic pain-and-suffering damages.  R35-10868. 

Chrysler moved for judgment or a new trial.  R36-11164.  The trial court 

remitted the damages awards to $30 million and $10 million, respectively, but 

provided no explanation as to how it arrived at these amounts.  R37-11501-03.  It 

denied Chrysler’s post-trial motion in all other respects and signed, essentially 

verbatim, the proposed order drafted by Plaintiffs.  Id. 

The Court of Appeals’ Decision.  The Court of Appeals affirmed.  It held 

that the jury did not act with passion, prejudice or a punitive motive.  Slip op. 31-

32.  It rejected Chrysler’s argument that “the damages awards bear no rational 

relationship to any conceivable compensatory purpose,” and declined to “infer that 
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an improper motive invaded the trial.”  Id. 

The court approved the admission of wealth evidence on the theory that 

“evidence of a witness’s relationship to a party is always admissible” under 

Georgia law, asserting that Marchionne’s income “made the existence of bias in 

favor of Chrysler more probable.”  Slip op. 3, 18-23.  The court also approved 

Plaintiffs’ urging the jury to calculate the amount of the wrongful death award 

based on Marchionne’s income, explaining that counsel has “wide latitude” in 

closing argument and was free under Georgia law to draw inferences that “may be 

illogical, unreasonable, or even absurd.”  Id. at 22 (quotation omitted). 

The court upheld the exclusion of Chrysler’s expert evidence and the 

NHTSA statistics showing the performance of available alternative designs.  It 

acknowledged Chrysler’s argument “that the trial court erred by excluding the 

evidence for lack of substantial similarity, because the substantial similarity rule 

does not apply to this kind of evidence.”  Slip op. 17.  But the court noted that the 

trial court had excluded this evidence for several additional reasons and affirmed 

the ruling because it believed Chrysler had not challenged those other reasons.  Id. 

Finally, the court held that a further remittitur was not warranted.  Although 

the court did not dispute that both awards remained substantial outliers, the court 

refused to compare the awards to awards in other Georgia cases, reasoning that “no 

two cases are exactly alike.”  Slip op. 33.  The court then denied reconsideration. 
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QUESTIONS PRESENTED 

1. Did the Court of Appeals err in declining to vacate the judgment as 

the product of passion, prejudice, and a punitive motive under Central of Ga. R.R. 

v. Swindle, 260 Ga. 685 (1990) and CSX Transp. v. Levant, 262 Ga. 313 (1992)?   

2. In light of Georgia’s general rule barring evidence of a party’s wealth, 

may plaintiffs introduce evidence of the wealth of the defendant’s chief executive 

officer, and argue that the jury should calculate the amount of a wrongful death 

award under O.C.G.A. § 51-4-2(a) based on that evidence? 

3. Given that “[t]he ‘heart’ of a design defect case is the reasonableness 

of selecting from among alternative product designs and adopting the safest 

feasible one,” Jones v. NordicTrack, 274 Ga. 115, 118 (2001), did the Court of 

Appeals err by upholding the exclusion of evidence and testimony showing the 

safety performance of Chrysler’s design compared to available alternative designs? 

4. In determining whether a remittitur is warranted, are awards upheld in 

prior cases a relevant benchmark, as several Courts of Appeals have held (see 

Dep’t Human Res. v. Johnson, 264 Ga. App. 730 (2003) and Arnsdorff v. Fortner, 

276 Ga. App. 1 (2005)), or are prior awards irrelevant as a matter of law, as the 

court below and other Courts of Appeals have held (see slip op. 33-34 and 

Reliance Ins. Co. v. Bridges, 168 Ga. App. 874 (1983))?   
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ARGUMENT 

I. The Judgment Should Have Been Set Aside As The Product  

Of Passion, Prejudice And A Punitive Motive. 

More than a century ago, in its first opinion construing the wrongful death 

statute, this Court recognized that while juries have some degree of discretion in 

determining the amount of awards, “the greatest, if not the only protection against 

the abuse of this discretion, must be found in the stern determination of the Courts, 

not to allow a verdict to stand, which bears the impress upon its face, of passion, 

partiality, or prejudice.”  South-Western R.R. Co. v. Paulk, 24 Ga. 356, 369 (1858).  

This Court has held that a verdict must be set aside in two situations:  where the 

size of the award shocks the conscience, or where there is evidence indicating that 

the jury may have been persuaded to act from an impermissible punitive motive. 

Both situations exist here.  The amounts of the two damage awards are 

shocking on their face and give rise to an inference that the jury acted from passion 

and prejudice.  In addition, the jury was led to act with a punitive motive as a direct 

result of Plaintiffs’ constant exhortations that Chrysler must be punished, 

imprisoned, and deterred—even though Plaintiffs did not bring a claim for punitive 

damages and “[t]here is nothing in the [wrongful death] statute or in the case law to 

indicate that the jury is to be permitted to increase the amount of the award to 

express outrage at the manner in which the defendant caused the death of another.”  
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Gielow v. Strickland, 185 Ga. App. 85, 86 (1987). 

A. Size of the Awards.  A verdict must be set aside, and a new trial 

granted, when “an award [is] so excessive or inadequate as to shock the judicial 

conscience and raise an irresistible inference that passion, prejudice or another 

improper cause invaded the trial.”  Swindle, 260 Ga. at 686 (quotation omitted).  If 

the awards in this case are not sufficiently large to shock the judicial conscience, 

this rule—a critical protection for civil defendants because it helps ensure that the 

trial proceedings were fair and rational—will be effectively nullified. 

 The $120 million wrongful death award exceeded by more than eleven 

times the largest award ever upheld in the more than 150 years that Georgia’s 

wrongful death statute has been in existence.  In fact, the award in this case 

exceeded the aggregate of all wrongful death awards ever upheld in the history of 

Georgia.  See R37-11489-91 (chart reflecting prior Georgia wrongful death 

awards).  Under the wrongful death statute, the measure of damages is “the full 

value of the life of the decedent, as shown by the evidence.”  O.C.G.A. § 51-4-

2(a).  “This value consists of both the economic value of the deceased’s normal life 

expectancy as determined by his expected lifetime earnings, plus the intangible 

element incapable of exact proof.”  Johnson, 264 Ga. App. at 738 (quotation 

omitted).  Because Plaintiffs introduced no evidence of what Remington might 

have earned in his lifetime, the jury had no basis to award damages based on lost 
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earnings, so the entirety of the award rested on “intangible” noneconomic harm.  

On top of the stunning wrongful death award, the jury added an additional 

award of $30 million in noneconomic pain-and-suffering damages.  Even though it 

is undisputed that Remington’s pain-and-suffering did not exceed one minute, slip 

op. 32, the jury’s pain-and-suffering award is more than four times the largest pain-

and-suffering award ever upheld in Georgia history.  See R37-11492-99 (chart 

reflecting prior Georgia pain-and-suffering awards). 

A wrongful death award that exceeds the sum total of all such awards ever 

upheld in Georgia history, coupled with a pain-and-suffering award that itself is 

many times larger than any such award ever upheld in Georgia history, all imposed 

in a case where Plaintiffs introduced no evidence of economic loss, should be 

sufficient to raise an inference that the jury may have acted from passion and 

prejudice, or that an improper cause invaded the trial.  Swindle, 260 Ga. at 686.  

The fact the jury apportioned only 1 percent of the fault to Bryan Harrell—who 

caused the accident—further proves the jury acted from passion and prejudice.  

The trial court’s remittitur does not cure the problem.  When a jury acts from 

passion and prejudice, that means the parties were denied a fair trial.  The verdict 

itself is tainted and cannot be “fixed” by reducing the damage awards, just as a 

court cannot correct for a jury found to have acted from racial prejudice by 

reducing the criminal sentence.  See Minn., St. Paul & Sault Ste. Marie Ry. v. 
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Moquin, 283 U.S. 520, 521 (1931) (“no verdict can be permitted to stand which is 

found to be in any degree the result of appeals to passion and prejudice”) 

(emphasis added).  In this Court’s prior cases involving impassioned juries and 

excessive verdicts, the remedy it has always directed is a new trial rather than a 

remittitur.  See Swindle, 360 Ga. at 686; Levant, 262 Ga. at 314; see also Neal v. 

Toyota Motor Corp., 823 F. Supp. 939, 942 (N.D. Ga. 1993) (if “the excessive 

verdict was the result of bias, passion or prejudice, the Court cannot order a 

remittitur—it may only order a new trial”). 

B. Punitive Motive.  Even if the awards standing alone were not enough 

to show passion and prejudice, the arguments and evidence that led to these awards 

conclusively establish that a punitive motive invaded this case.  Plaintiffs 

continually exhorted the jury to punish Chrysler, to imprison Chrysler, to deter 

Chrysler—using the same arguments lawyers use when urging a jury to impose 

punitive damages, except that there was no claim for punitive damages in this case. 

This Court has long protected the rights of civil defendants, and ensured 

their right to a fair trial, by holding that where a punitive motive has infected a 

jury’s award of compensatory damages, the verdict cannot stand.  In Swindle, the 

Court reversed where it concluded that “the jury intended at least a portion of the 

verdict to have the effect of punishing the defendant and influencing its conduct 

rather than compensating the plaintiff for his injuries.”  260 Ga. at 686.  Similarly, 



 

19 

the Court in Levant reversed a jury award of compensatory damages that resulted 

from a “punitive cause,” explaining that “a detailed appraisal of the evidence 

bearing on damages leads us to believe that the verdict here raises an irresistible 

inference that an improper cause invaded the trial.”  262 Ga. at 314 (quotation and 

brackets omitted).  Many lower courts have applied this rule to vacate 

compensatory damage awards where the jury was led to act with a punitive motive.  

See, e.g., Norfolk S. Ry. v. Blackmon, 262 Ga. App. 266, 270-71 (2003); Seaboard 

Sys. R.R. v. Taylor, 176 Ga. App. 847, 849 (1985); cf. Neal, 823 F. Supp. at 943 

(counsel “deliberately couch[ed] his argument so as to appeal for punitive damages 

even though punitive damages were not a legitimate element of damages”). 

Here, the record overwhelmingly demonstrates that the jury was led to act 

with a punitive motive because Plaintiffs continually exhorted the jury to punish.  

Plaintiffs made their demand for punishment explicit by telling the jury that 

“Chrysler ought to be in Reidsville instead of Bryan Harrell,” T14-2142, in 

outright defiance of the trial court’s prior ruling that this was not permissible 

argument, T4-720-21.  Moreover, Plaintiffs urged the jury to calculate the amount 

of damages by reference to Marchionne’s income (T14-2170, 2178)—a tactic 

commonly used when a lawyer is asking a jury to impose punitive damages.   

Plaintiffs made their demand for deterrence explicit by telling the jury that 

“[m]illions of these Chrysler Jeeps with rear gas tanks are still on the road, they 
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still pose a deadly danger . . . . We will ask you at the end of this case to fix that.”  

T2-323.  Plaintiffs argued that “what really has improved automobile safety is what 

we’re doing here today in this courthouse” and “[t]he fact is the things that make 

cars safer are lawsuits.”  T2-326; T14-2141.  Achieving deterrence by forcing a 

defendant to change its course of conduct is a classic purpose of punitive damages. 

From beginning to end, Plaintiffs asked Chrysler witnesses questions 

intended to stoke prejudice and whip the jury into a punitive fervor.  See, e.g., T10-

1712-13 (“[A]t what point, sir, with people burning up in these Jeeps with rear gas 

tanks, at what point would Chrysler decide it had a moral duty to warn people 

about the danger; do you know?”), 1713 (“How many of these wrecks is it going to 

take before Chrysler will warn the people . . . . How many would it take, sir?”); 

T3-531 (“Did you know that lots of people were burning alive in Pintos?”).  These 

are textbook examples of improper attempts to incite the jury in a design-defect 

case.  See Gen. Motors Corp. v. Moseley, 213 Ga. App. 875, 878 (1994) (where 

counsel made improper references to other vehicle accidents and deaths, “we are 

unable to say” it “did not influence the verdict”). 

Plaintiffs’ continuous appeals to the jury to punish and deter Chrysler—

immediately followed by a $150 million award that went far beyond any amount 

necessary to fully compensate Plaintiffs and that is without precedent in Georgia 

history—leave no doubt that, just as in Swindle, 260 Ga. at 686, the verdict in this 
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case “can only be logically explained as having resulted from a punitive cause.” 

The Court of Appeals declined to find that the jury was led to act with a 

punitive motive.   It held that Plaintiffs had “ample latitude” to argue that Chrysler 

should be imprisoned.  Slip op. at 23 (quotation omitted).  And even though 

Chrysler relied heavily on Swindle and its progeny, the Court of Appeals did not 

discuss or even cite any of the cases in its opinion.  See Slip op. 32 (referring 

generally to “the cases Chrysler cites in its brief”).  

If left standing, the Court of Appeals’ decision will render this line of cases a 

dead letter, stripping civil defendants of a critical protection that they have long 

been afforded in Georgia courts.  This Court’s review is necessary to confirm the 

continued viability of these precedents and provide guidance to the lower courts 

that arguments to punish, deter and imprison a corporate defendant have no place 

in a civil trial where only compensatory damages are at issue.  

II. The Admission And Use Of Wealth Evidence Violated  

Georgia Law And Due Process. 

For nearly a century, the “general rule” in Georgia has been that “evidence 

of the wealth or worldly circumstances of a party is never admissible, unless in 

those exceptional cases where position or wealth is necessarily involved.”  Smith, 

152 Ga. at 541 (emphasis added); see also Bailey v. Edmundson, 280 Ga. 528, 534 

(2006) (same); Kolb v. Holmes, 207 Ga. App. 184, 185 (1993) (“[G]enerally the 



 

22 

wealth of the parties is utterly irrelevant.”).  Here, the Court of Appeals 

erroneously upheld the trial court’s admission of evidence showing Marchionne’s 

annual pay, bonuses and fringe benefits, and it further erred in deeming it 

permissible for Plaintiffs to have urged the jury to use this information as a basis 

for determining wrongful death damages.  Slip op. 18-23.  Although evidence of 

wealth has in some cases been admitted for purposes of a punitive damages award, 

there was no claim for punitive damages here, and the use of this evidence violated 

Georgia law and due process.   

  A. Admission of Wealth Evidence.  The Court of Appeals erred in 

holding that “Marchionne was not a party, so the rule that the financial 

circumstances of a party are generally inadmissible does not apply.”  Slip op. 19.  

Marchionne is the named defendant’s chairman and CEO, and the law treats him as 

a party for many purposes (e.g., admissions of a party opponent).  Moreover, the 

salary paid to Marchionne was paid by Chrysler, so this information is evidence of 

Chrysler’s financial circumstances.  The purpose of Georgia’s rule is to avoid 

prejudice based on wealth, and that purpose is undermined by admitting evidence 

concerning the salary and benefits the defendant paid to its senior executive. 

Even if the “general rule” could be circumvented because Marchionne is not 

a named party himself, the Court of Appeals offered no persuasive reason as to 

why this information was relevant, let alone why its probative value exceeded the 
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prejudicial effect.  The court stated that “Marchionne’s compensation package 

made the existence of bias in favor of Chrysler more probable.”  Slip op. 19.  But 

the jury does not need to know exactly how much Chrysler’s chairman is paid—

and what fringe benefits he receives—in order to infer that the chairman might be 

biased in favor of his own company.  Indeed, Plaintiffs did not even use the 

evidence to show bias.  Rather, they used the evidence to incite the jury and stir up 

prejudice against a large corporate defendant. 

The consequences of the Court of Appeals’ ruling are broad and harmful.  If, 

as the court held, the wealth of a corporate employee is always relevant to show 

bias, slip op. 19, then every corporate witness who testifies at trial can be 

questioned about his or her salary and compensation packages.  This simply cannot 

be the law of Georgia.  This Court has long enforced the general rule that wealth 

evidence is “never admissible,” Smith, 152 Ga. at 541 (emphasis added), yet the 

decision below turns the general rule on its head by holding that evidence of the 

wealth of corporate employee witnesses is “always admissible.”  Slip op. 3 

(emphasis added), 19.  Review is warranted to correct this aberrational ruling that 

threatens to change the nature of trials involving corporate defendants. 

 B. Use of Wealth Evidence to Calculate Wrongful Death Damages.  The 

Court of Appeals further erred in deeming it permissible for Plaintiffs to have 

urged the jury to use Marchionne’s compensation as the basis for calculating the 
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amount of a wrongful death award.  Slip op. 21-23.  Under the Georgia statute, 

wrongful death damages are determined by “the full value of the life of the 

decedent, as shown by the evidence.”  O.C.G.A. § 51-4-2(a).  The salary and fringe 

benefits received by the defendant’s chief executive are irrelevant to this 

assessment.  The value of a decedent’s life does not vary depending on who the 

defendant is, or on the compensation the defendant pays its senior executive. 

The Court of Appeals acknowledged, but did not respond to, Chrysler’s 

argument that Marchionne’s salary and benefits had no relevance to any 

conceivable compensatory purpose.  Slip op. 21.  Instead, the court stated that 

lawyers have “wide latitude” in closing argument and that Plaintiffs’ tactics were 

permissible given the admission of wealth evidence.  Id. at 22-23. 

The Court of Appeals’ holding that a plaintiff may urge the jury to determine 

the amount of a wrongful death award based on the salary and benefits received by 

the defendant’s chief executive is an extraordinary and clearly erroneous ruling.  

The court’s holding contradicts the plain language of the wrongful death statute—

which measures damages by the “value of the life of the decedent,” O.C.G.A. § 51-

4-2(a)—and transforms a wrongful death action from a compensatory remedy 

(valuing the decedent’s life) to a punitive remedy (valuing the defendant’s ability 

to pay).  To Chrysler’s knowledge, no court, in Georgia or any other state, has ever 

adopted this approach to wrongful death claims.  To the contrary, courts 
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throughout the United States have long held that the defendant’s wealth simply has 

no bearing on the amount of a compensatory damage award, the purpose of which 

is to make the plaintiff whole.  See, e.g., Geddes v. United Fin. Grp., 559 F.2d 557, 

560 (9th Cir. 1977) (“It has been widely held by the courts that have considered the 

problem that the financial standing of the defendant is inadmissible as evidence in 

determining the amount of compensatory damages to be awarded.”).  By linking 

the value of the decedent’s life to the defendant’s wealth, the decision below 

fundamentally misreads the wrongful death statute and makes Georgia an outlier.  

III. Evidence Showing The Performance Of Alternative Designs Need Not 

Be “Substantially Similar” To Be Relevant And Admissible. 

The Court of Appeals wrongly upheld the exclusion of Chrysler’s statistical 

evidence and testimony that would have enabled the jury to make an informed 

decision on the design issue at the heart of this case.  Georgia law requires juries, 

in design-defect cases, to compare the overall safety of the challenged design to the 

overall safety of available alternative designs.  As this Court has held, “[t]he 

‘heart’ of a design defect case is the reasonableness of selecting from among 

alternative product designs and adopting the safest feasible one.”  Jones, 274 Ga. at 

118 (citation and emphasis omitted); see also Banks 264 Ga. at 735-36.   

Chrysler thus sought to introduce evidence and testimony from its expert 

Paul Taylor establishing that the 1999 Jeep Grand Cherokee (WJ) had a lower 
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fatality rate than many peer vehicles in rear- or side-impact collisions resulting in a 

fire.  R19-6036-55.  This evidence, which included accident data and statistics 

collected by NHTSA, would have shown that the Grand Cherokee’s design was not 

unusually vulnerable in rear-impact collisions, and that it provided comparable or 

greater safety in side- or front-impact collisions than the available alternative 

designs, including designs that placed the fuel tank midship.  The gas tank has to 

go somewhere.  Even if moving the gas tank from rear to midship would offer 

additional protection in rear impacts, it could offer less protection in side impacts.  

The trial court held that this evidence was properly excluded under 

Georgia’s substantial similarity test, which prohibits plaintiffs from introducing 

evidence of “other accidents” to prove that the manufacturer had notice of a defect.  

R31-9740-41.  Before admitting evidence of other accidents, “the trial court must 

. . . conduct a factual inquiry into whether the proponent’s proffered incidents 

share a common design, common defect, and common causation with the alleged 

design defect at issue.”  Colp v. Ford Motor Co., 279 Ga. App. 280, 284 (2006).   

The court’s ruling was error because the substantial similarity test is 

inapplicable to evidence that is not intended to identify similarities between 

accidents but rather to demonstrate a design’s overall performance in comparison 

to the available alternative designs.  Indeed, the Eleventh Circuit has repeatedly 

held that the substantial similarity test is not applicable in this exact circumstance.  
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See Tran v. Toyota Motor Corp., 420 F.3d 1310, 1316 (11th Cir. 2005); Heath v. 

Suzuki Motor Corp., 126 F.3d 1391, 1396-97 (11th Cir. 1997).  The trial court’s 

determination that the evidence was irrelevant (and that the risk of prejudice or 

confusion outweighed any probative value) fails for the same reason:  the evidence 

was relevant, and would have helped rather than confuse the jury, because it would 

have enabled jurors to make the comparative assessment required by Georgia law. 

The Court of Appeals erred in upholding the exclusion of this evidence.  It 

reasoned that the trial court had identified three other grounds for exclusion—that 

the evidence was not relevant, that any probative value was outweighed by the risk 

of prejudice and confusion, and that Taylor was unqualified under O.C.G.A. § 24-

7-702(b)—and that Chrysler had not challenged these grounds.  Slip op. 17-18.  

But this holding was itself error:  Chrysler framed its Enumeration of Error No. 6 

to encompass all grounds for the trial court’s ruling—“The trial court erred in 

excluding testimony and evidence comparing the Grand Cherokee’s safety record 

to alternative designs”—and then expressly challenged the relevance and 

prejudice/confusion ruling in its appellate briefs, explaining why this evidence was 

relevant and why it would have helped rather than confuse the jury.  See Chrysler 

Opening Br. 12, 26-28 (“This evidence was highly relevant to the design-defect 

inquiry.”); Reply Br. 12-13 (“[R]ather than create confusion, this evidence would 

have helped the jury.”).  Chrysler did not challenge the ruling that Taylor was 
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unqualified—nor did it need to—because the trial court subsequently withdrew 

that ruling.  R35-10871 (holding that “Dr. Paul Taylor is qualified by education, 

training, and experience to testify”); see also Chrysler’s Mot. for Reconsideration 

8-11 (establishing challenge was preserved). 

Where, as here, an issue was resolved on the merits by the trial court and 

presented to the Court of Appeals, there is no obstacle to granting review.  See 

BDO Seidman, LLP v. Mindis Acquisition Corp., 276 Ga. 311, 312 (2003) (“[T]he 

Court of Appeals ruled that BDO had waived this enumeration. . . . Our review of 

the record, however, demonstrates that the issue was preserved.”).   

 IV. The Court Of Appeals Erred, And Worsened The Split In The Georgia 

Courts, By Not Considering Prior Awards In Analyzing Excessiveness. 

“Judicial remittitur, the power to reduce a damages award deemed clearly 

excessive, is a corollary of the courts’ constitutionally derived authority to grant 

new trials.”  Atlanta Oculoplastic Surgery, P.C. v. Nestlehutt, 286 Ga. 731, 737 

(2010); see also O.G.C.A. 51-12-12. 

Chrysler argued on appeal that the damage awards, even as remitted, 

remained excessive and should be further reduced to bring them in line with 

awards previously upheld in Georgia.  As to wrongful death, Chrysler argued that 

the remitted award still exceeds by a vast margin the largest wrongful death awards 

ever upheld on appeal in Georgia history, and that the amount was clearly 
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excessive given Plaintiffs’ decision to introduce no evidence of what Remington 

Walden might have earned during his lifetime.  As to pain-and-suffering, Chrysler 

argued that, just like the wrongful death award, the remitted award still exceeds by 

a vast margin the largest pain-and-suffering awards ever upheld on appeal in 

Georgia history, and that the amount was excessive given the undisputed fact that 

Remington endured less than one minute of pain and suffering.   

Although Chrysler argued that prior awards were a highly relevant 

benchmark in analyzing excessiveness—and although it provided the court with 

charts reflecting all prior awards that had been upheld in Georgia since 1950, see 

R37-11489-99—the Court of Appeals deemed prior awards irrelevant as a matter 

of law, holding that “no two cases are exactly alike.”  Slip op. 33. 

The Court of Appeals erred, and erased a critical protection for defendants in 

civil cases, by deeming prior awards irrelevant.  Prior awards provide an important 

objective benchmark in evaluating whether a particular judgment is excessive 

because they demonstrate what juries and judges applying Georgia law consider to 

be reasonable amounts in wrongful death and pain-and-suffering cases.  While 

prior awards do not impose a cap on what a jury can award, they are highly 

relevant in analyzing excessiveness, as other Georgia courts have recognized.  See, 

e.g., Johnson, 264 Ga. App. at 738; Arnsdorff, 276 Ga. App. at 5 & n.7. 

At a minimum, the split within the Courts of Appeals on this important and 
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recurring question warrants this Court’s review.  Like the court below, other courts 

have deemed prior awards irrelevant.  See, e.g., Reliance, 168 Ga. App. at 889-90.  

The split in authority leaves trial courts with no clear guidance as to how to apply 

O.G.C.A. 51-12-12 when deciding whether to remit a damages award. 

If Georgia law permits these awards to stand, then the entire scheme violates 

due process.  The noneconomic damage awards were imposed without any 

objective standards to guide or constrain the jury’s discretion and the amounts of 

the awards are punitive, unconstitutional, and bear no rational relationship to any 

legitimate compensatory purpose.  The wrongful death award was based on “the 

value of human life” and the salary and benefits paid to Marchionne, while the 

pain-and-suffering award was “governed by no other standard than the enlightened 

conscience of the impartial factfinder.”  Slip op. 33 (quotation and brackets 

omitted).  Noneconomic damage awards issued under these vague standards violate 

due process, as does the failure to evaluate the awards’ excessiveness by the 

objective benchmark of prior awards—or to otherwise afford meaningful post-trial 

review.  See Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 22 (1991).   

CONCLUSION 

This Court should grant certiorari.  

Respectfully submitted, 

/s/ M. Diane Owens 
M. Diane Owens (#557490)
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MILLER, P. J.,

MCFADDEN and MCMILLIAN, JJ.

NOTICE: Motions for reconsideration must be
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days of the date of decision to be deemed timely filed.

http://www.gaappeals.us/rules

November 15, 2016

In the Court of Appeals of Georgia

A16A1285. CHRYSLER GROUP, LLC v. WALDEN et al.

MCFADDEN, Judge.

This case involves a tragic vehicle collision that resulted in the death of four-

year-old Remington Walden. The collision occurred when the child was a passenger

in the backseat of a 1999 Chrysler Jeep Grand Cherokee. Bryan Harrell, a co-

defendant who has not appealed, was driving a pickup truck and struck the back of

the Grand Cherokee. The gas tank of the Grand Cherokee was punctured in the wreck

and the vehicle caught fire. Remington Walden died in the fire. 

In 2012, Remington Walden’s parents filed this action against Chrysler Group,

LLC n/k/a “FCA US LLC” and Harrell. They alleged that Chrysler acted with a

reckless or wanton disregard for human life in the design or sale of the Grand

Cherokee, and that Chrysler breached a duty to warn of the hazard associated with the



use of the vehicle. After a nine-day trial, the jury returned a verdict in favor of the

plaintiffs, awarding $120 million in damages for wrongful death and $30 million in

damages for pain and suffering. The jury found Harrell to be one percent at fault and

Chrysler to be ninety-nine percent at fault. Chrysler filed a motion for new trial,

which the trial court denied, conditioned on the plaintiffs’ acceptance of a remittitur

of the wrongful death verdict to $30 million and of the pain and suffering verdict to

$10 million. The plaintiffs accepted the remittitur, and the trial court entered

judgment accordingly. 

Chrysler now appeals. It argues that the trial court erred by denying its directed

verdict motions, but we find that the trial court properly submitted the plaintiffs’

claims to the jury for resolution. Chrysler argues that the trial court erred by allowing

the plaintiffs to introduce evidence of 17 other rear-end collisions involving Jeep

vehicles because the plaintiffs failed to show that the collisions were substantially

similar to the collision at issue, but Chrysler has not shown that the trial court abused

his discretion in admitting that evidence. Chrysler argues that the trial court erred by

admitting evidence of incidents involving the Ford Pinto without determining that the

incidents were substantially similar to the incident here, but the references to Pintos

were general references, not evidence of particular incidents.

2



Chrysler argues that the trial court erred in admitting certain evidence and

allowing certain argument. Specifically, Chrysler asserts that the trial court erred by

allowing the plaintiffs to question a witness about the compensation paid to its chief

executive officer, also a witness, but evidence of a witness’s relationship to a party

is always admissible. Chrysler argues that the trial court erred by allowing plaintiffs’

counsel to argue in closing that Chrysler should be imprisoned, but Chrysler has not

shown an abuse of discretion.

Chrysler argues that the trial court erred by allowing the plaintiffs to question

witnesses about a recall request letter issued by a division of the National Highway

Traffic Safety Administration (“NHTSA”) during an investigation of the fuel tanks

in Jeep SUVs. It argues that the recall request letter was inadmissible hearsay because

it included only tentative findings, but the trial court did not abuse his discretion in

admitting the recall request letter. 

Conversely, Chrysler argues that the trial court erred by excluding the

testimony of two of its experts, but Chrysler challenges only one of the several

grounds upon which the trial court excluded the testimony and we will affirm a trial

court’s ruling that is right for any reason.
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Finally, Chrysler raises challenges based on the size of the verdict and the

judgment entered on the remitted verdict. It argues that the size of the jury’s verdict

demonstrates that the verdict was motivated by passion and prejudice and a desire to

punish and deter, although the plaintiffs did not seek punitive damages, but we find

that Chrysler has failed to show the verdict resulted from prejudice. Chrysler also

argues that the trial court failed to sufficiently remit the damages awards, but we find

that the trial court did not err. We therefore affirm.

1. Denial of directed verdict motions.

Chrysler argues that the trial court erred by denying its directed verdict motions

on the plaintiffs’ claims that Chrysler acted with a reckless or wanton disregard for

human life in the design or sale of the Grand Cherokee, and that Chrysler breached

a duty to warn of the hazard associated with the use of the vehicle. We disagree. 

The plaintiffs filed their action beyond the applicable ten-year statute of repose

set forth in OCGA § 51-1-11 (b) (2), which therefore controls the claims available to

them. The statute of repose excepts certain claims of wanton and reckless conduct

from its application and does not apply to failure to warn claims. OCGA § 51-1-11

(c). As noted, the plaintiffs asserted a claim of reckless or wanton conduct and a claim

of failure to warn. Both claims were founded on the assertion that Chrysler knew that

4



the location of the fuel tank in the 1999 Grand Cherokee was dangerous, yet it

consciously and deliberately continued to manufacture and sell the vehicle with the

gas tank in that location and it failed to warn the public of the danger. Chrysler

moved for directed verdict at the close of the plaintiffs’ case and at the close of the

evidence. The court denied the motions, and Chrysler enumerates as error the denial

of the motions. 

A motion for directed verdict should not be granted where there

exists even slight material issues of fact, because the trial court is

substituting its judgment for the jury’s; only when there is an absence of

evidence or when no evidence supports an essential element of the case

should a directed verdict be granted, because the trial judge takes the

determination of the facts from the jury.

Teklewold v. Taylor, 271 Ga. App. 664, 665 (610 SE2d 617) (2005) (citation

omitted). “The appellate review standard of a trial court’s denial of a directed verdict

motion is the any evidence standard. In considering a ruling on a motion for directed

verdict, the evidence must be construed most favorably to the party opposing the

motion.” Key Safety Systems v. Bruner, 334 Ga. App. 717, 717-718 (780 SE2d 389)

(2015) (citation omitted). See also OCGA § 9-11-50 (a). 
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Viewed in this light, the record shows that on the afternoon of March 6, 2012,

Emily Newsome was driving her four-year-old nephew, Remington Walden, to a

tennis lesson in her father’s 1999 Jeep Grand Cherokee, which was manufactured

February 2, 1999. The child was seated in the back of the vehicle. As Newsome was

waiting to make a left-hand turn, defendant Bryan Harrell, who was driving a Dodge

Dakota pickup truck, collided with the back of the Grand Cherokee. The fuel tank of

the Grand Cherokee, which was located behind the rear axle, was ruptured in the

collision. Gasoline poured from the tank and ignited. The Grand Cherokee was

engulfed in flames. Newsome was able to climb out of the driver’s side window of

the Grand Cherokee, but Remington Walden could not escape and Newsome could

not get him out. The child was alive and conscious while the Grand Cherokee was on

fire and may have lived up to a minute with flames in contact with his body. He died

from injuries caused by the fire. The plaintiffs presented evidence that there is no

more painful way to die. 

The plaintiffs presented the testimony of Judson Estes, the Chrysler employee

who managed the crash test program for Grand Cherokees starting with the 1996-

1997 model year. Estes testified that in 1998, Chrysler knew that the gas tank in the

1999 Grand Cherokee was vulnerable and would be crushed in rear impacts. 
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Michael Teets, a senior engineer and specialist in fuel systems for Chrysler,

testified that, as a rule, there should be no “crush” in the tank area. He acknowledged

that design guidelines for fuel supply, written before he was hired at Chrysler in 1981,

provided that the fuel tank “should be located in a manner that avoids known impact

areas,” where the potential of the tank being crushed in a collision is far greater. At

some point, Chrysler convened a group of employees, called the “Rear Impact Tech

Club,” to review old fuel system guidelines and methodologies. Teets was a member

of the group and, in December 2001, informed the group that there “should be no

crush in tank area” 

The plaintiffs presented other evidence that Chrysler knew the benefits of

locating the gas tank “midship,” or between the front and rear axles. They introduced

marketing brochures for other Chrysler vehicles, which, the plaintiffs’ expert

testified, demonstrated an extensive history of Chrysler’s knowledge of protection

from rear impact that comes from placing gas tanks midship. These included a

brochure for a 1996 Dodge Caravan, a 1998 Dodge Durango SUV, and a 1999 Ram

Cargo Van. 

The plaintiffs also presented evidence of 17 other collisions involving Jeep

vehicles with fuel tanks located behind the rear axle, in which the Jeep vehicle was
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rear ended and fuel escaped from the tank. They showed that Chrysler had notice of

these other incidents before the collision at issue and had notice of one of them prior

to the sale of the Grand Cherokee involved in this case. (Although Chrysler

challenges the admission of this evidence, it has failed to show that the trial court

abused his discretion in admitting it, as detailed below in Division 2.)

The plaintiffs presented evidence that had Chrysler located the gas tank

between the front and rear axles, something Chrysler stipulated that it could have

done, then the tank would not have ruptured because the only impact was behind the

rear axle. Chrysler also stipulated that had gas not leaked from the tank, there would

have been no fire. 

(a) Denial of directed verdict on claim that Chrysler acted with a reckless or

wanton disregard for human life in the design or sale of the vehicle.

Chrysler argues that this evidence is insufficient to sustain plaintiffs’ claim that

Chrysler acted with a reckless or wanton disregard for human life in the design or sale

of the Grand Cherokee. We have defined a reckless act as an act that is “intended by

the actor, [although] the actor does not intend to cause the harm which results from

it. It is enough that he realize or, from facts which he knows, should realize that there

is a strong probability that harm may result, even though he hopes or even expects
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that his conduct may prove harmless.” Arrington v. Trammell, 83 Ga. App. 107, 112

(62 SE2d 451) (1950) (citation omitted). We have defined wanton conduct as conduct

that “is so reckless or so charged with indifference to the consequences as to be the

equivalent in spirit to actual intent.” Chrysler Corp. v. Batten, 264 Ga. 723, 726 (3)

(450 SE2d 208) (1994) (citations and punctuation omitted).

First, Chrysler argues that it was entitled to a directed verdict on the claim that

it acted with a reckless or wanton disregard for human life because the Grand

Cherokee’s fuel tank design fully complied with Federal Motor Vehicle Safety

Standards. Such compliance “is a factor for the jury to consider in deciding the

question of reasonableness,” but it does not render Chrysler immune from liability.

Doyle v. Volkswagenwerk Aktiengesellschaft, 267 Ga. 574, 577 (481 SE2d 518)

(1997). “[A] manufacturer’s proof of compliance with industry-wide practices, state

of the art, or federal regulations does not eliminate conclusively its liability for its

design of allegedly defective products.” Banks v. ICI Americas, 264 Ga. 732, 736 n.

6 (450 SE2d 671) (1994) (citations omitted). Therefore, simply because Chrysler

complied with the federal standard did not entitle it to a directed verdict. 

Next, Chrysler argues that it was entitled to a directed verdict on the claim that

it acted with a reckless or wanton disregard for human life because there were 27
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million vehicles being driven on the road with rear-mounted fuel tanks at the time of

the NHTSA’s investigation into Jeep vehicles. This fact, however, was evidence for

the jury to consider; it does not mean that the plaintiffs submitted no evidence to

support their claim. See id. (compliance with industry-wide practices does not

conclusively eliminate manufacturer’s liability). 

Chrysler also argues that it was entitled to a directed verdict on the claim that

it acted with a reckless or wanton disregard for human life because only one of the

plaintiffs’ similar incidents occurred before the sale of the Grand Cherokee. The

plaintiffs, however, introduced other evidence that before this Grand Cherokee was

manufactured and sold, Chrysler knew that locating fuel tanks midship provided

safety benefits, that it was possible to locate the fuel tank in the 1999 Grand Cherokee

midship, and, most significantly, that Chrysler knew that gas tanks in 1999 Grand

Cherokees were vulnerable and would be crushed in rear impacts. 

From this evidence, a jury might legitimately conclude that “from facts which

[Chrysler knew], [it] should [have] realize[d] that there [was] a strong probability that

harm may result, even though [it] hope[d] or even expect[ed] that [its] conduct may

prove harmless.” Arrington, 83 Ga. App. at 112 (citation omitted). Given our any

evidence standard of review and our duty to construe the evidence most favorably to
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the plaintiffs, we cannot say that the trial court erred in denying Chrysler’s motion for

directed verdict on this claim. See Waldo v. Moore, 241 Ga. App. 797, 799 (527 SE2d

887) (2000) (plurality opinion) (defendant was not entitled to a directed verdict

because evidence authorized jury to find defendant’s conduct was wilful and wanton).

(b) Denial of directed verdict on claim that Chrysler breached the duty to

warn.

Chrysler argues that the trial court erred by denying its motion for directed

verdict on the plaintiffs’ failure to warn claim because the plaintiffs did not introduce

evidence that they would have seen a warning had one been provided, or that the

owner of the vehicle (Remington Walden’s grandfather) or the driver (Remington

Walden’s aunt) would have read or communicated any warning to the plaintiffs. Thus,

Chrysler argues, the plaintiffs have failed to establish proximate causation. 

A failure to read a warning will defeat a “claim grounded upon an inadequacy

of warning by reason of the insufficient, inaccurate misleading nature of the content

of the warning.” Wilson Foods Corp. v. Turner, 218 Ga. App. 74, 76 (1) (460 SE2d

532) (1995) (citation omitted; emphasis in original). This is because even if the

warning had been adequate, the plaintiff still would have been injured because in not

reading the warning, he would not have benefitted from its adequacy; his failure to
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read would have not been the cause of his injury. See Camden Oil Co. v. Jackson, 270

Ga. App. 837, 840 (1) (a) (609 SE2d 356) (2004). But here, there was no warning, so

there was nothing for the plaintiffs or the owner or driver of the Grand Cherokee to

read. Whether a plaintiff has shown 

proximate cause resulting from a complete lack of warning . . . [is]

peculiarly [a] question[] for the jury. . . . The defendant cites to no prior

precedent requiring a plaintiff alleging a failure to warn claim [involving

a complete lack of warning] to provide evidence [that he would have

seen it] had an adequate warning been included, and we decline to adopt

such a requirement at this time. 

Key Safety Systems, 334 Ga. App. at 720 (1) (citation and punctuation omitted)

(rejecting argument that plaintiff failed to prove proximate causation because he did

not testify that he would have purchased a different car had an adequate warning been

provided). See also Bullock v. Volkswagen Group of America, 107 FSupp3d 1305,

1316 (II) (C) (2) (M.D. Ga. 2015) (distinguishing failure-to-warn, no-warning claims

from failure-to-warn, inadequate warning claims and failure-to-adequately-

communicate-warning claims). 

2. Admission of evidence of other similar incidents.
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To prove that Chrysler knew of the danger of the fuel tank’s location, the

plaintiffs introduced evidence of 17 other incidents. Chrysler claims the admission

of this evidence was error. We disagree.

The plaintiffs’ claims were founded on the assertion that Chrysler knew that

the location of the fuel tank in the 1999 Grand Cherokee was dangerous, yet it

consciously and deliberately continued to manufacture the vehicle with the gas tank

in that location and it failed to warn the public of the danger. To prove that

knowledge, the plaintiffs introduced, among other things, evidence of 17 rear-end

collisions involving Jeep vehicles with gasoline tanks located at the rear of the

vehicle and gasoline leakage. Chrysler argues that the trial court erred in admitting

evidence of these 17 collisions because they were not substantially similar to the

collision at issue.

“In product liability actions, evidence of other incidents involving the product

is admissible[] and relevant to the issue[] of notice of a defect . . . provided there is

a showing of substantial similarity.” Ray v. Ford Motor Co., 237 Ga. App. 316, 317

(1) (514 SE2d 227) (1999) (citations omitted). To show substantial similarity, the

plaintiff must come forward with evidence that the other “incidents share a common

design, common defect, and common causation with the alleged design defect at
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issue.” Colp v. Ford Motor Co., 279 Ga. App. 280, 284 (2) (630 SE2d 886) (2006).

“Absent clear abuse, the trial court’s exercise of discretion in admitting or refusing

to admit such evidence is entitled to deference[.]” Cooper Tire & Rubber Co. v.

Crosby, 273 Ga. 454, 457 (2) (543 SE2d 21) (2001). 

Chrysler argues that the trial court erred in finding common design and

common causation. As for common design, Chrysler argues that the trial court erred

because 13 of the other incidents involved different Jeep models with different fuel-

system and structural designs than the 1999 Jeep Grand Cherokee. (Chrysler does not

challenge the finding of common design for the remaining four incidents.) ) 

The plaintiffs presented evidence that each of those 13 incidents involved a

Jeep SUV with the gas tank located approximately eleven inches from the rear of the

vehicle and hanging down about six inches. The plaintiffs cited as evidence of these

measurements the “Subject Vehicle Measurements Data” that Chrysler submitted to

the NHTSA during its investigation of the gas tanks. They also pointed out that

NHTSA investigated all of these rear-tank Jeep models in a single defect

investigation and defined the defect as “the placement of the fuel tanks in the position

behind the axle and how they were positioned, including their height above the

roadway.” Further, the plaintiffs cited the deposition testimony of Chrysler chief
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executive Sergio Marchionne, who admitted that tank-related fires with one of the

Jeep models would prompt Chrysler to investigate the others. Finally, they relied on

the testimony of their expert witness in fuel system design. 

Simply because the other incidents involved different Jeep models does not

make them inadmissible. See Ford Motor Co. v. Reese, 300 Ga. App. 82, 90 (3) (684

SE2d 279) (2009) (affirming admission of evidence of other similar incidents

involving unspecified Ford vehicles with seatbacks of “the same design as the [Ford]

Tempo seatback at issue here”). The question is whether there is a common design,

Colp, 279 Ga. App. at 284 (2), regardless of the products’ names. In light of the

plaintiffs’ evidence, we cannot say that the trial court abused his discretion in ruling

that the vehicles involved in the other incidents and the vehicle involved in this

incident had a common design.

As for common causation, the plaintiffs presented the testimony of their expert

that all the other incidents and the incident at issue involved common causation: a

rear impact to the involved Jeep caused gasoline leakage. We have affirmed a trial

court’s decision to admit evidence of other similar incidents in which the causation

was “a rear impact collision [] and a seatback that deformed in the accident.” Reese,
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300 Ga. App. at 90 (3). Chrysler has not shown that the trial court abused his

discretion in finding common causation.

3. References to Pinto.

Chrysler argues that the trial court erred by admitting evidence “concerning

fuel-fed fires, deaths, and injuries involving the 1970s-era Ford Pinto” without first

conducting the substantial similarity analysis described in Division 2. Chrysler has

not shown that the trial court erred, however, because it has not pointed to anywhere

in the transcript where the trial court admitted other-incident evidence involving the

Pinto. The references to the Ford Pinto were general references, not evidence of

specific, discrete accidents involving the Ford Pinto. Compare Volkswagen of

America v. Gentry, 254 Ga. App. 888, 895-896 (8) (564 SE2d 733) (2002). Two of

Chrysler’s record citations regarding this issue are to plaintiffs’ opening statement

and two are to plaintiffs’ closing argument. And the trial court properly instructed the

jury that counsels’ statements are not evidence. One citation is to plaintiffs’ counsel

asking Marchionne if he could disagree with a statement in a letter from the NHTSA

(the recall request letter discussed in Division 7 below) that “after Pinto,

manufacturers began to adopt designs in which fuel tanks were located in less

vulnerable locations than behind the rear axle.” Chrysler’s final record citation on this
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issue is to plaintiffs’ counsel’s questions to a Chrysler senior engineer and fuel

system specialist about whether automobile manufacturers have known since the

Pinto that rear gas tanks were a bad idea. Chrysler mischaracterizes the references to

Pintos as “other incidents” evidence and has failed to demonstrate error. 

4. The exclusion of Chrysler’s expert evidence.

Chrysler argues that the trial court erred in excluding the testimony and

statistical analyses of two experts which were relevant to show the overall safety of

the challenged design to the overall safety of available alternative designs. It argues

that the trial court erred by excluding the evidence for lack of substantial similarity,

because the substantial similarity rule does not apply to this kind of evidence. But that

was only one of the reasons the trial court excluded the evidence. He also found that

the evidence was irrelevant, because it concerned the overall safety of various

vehicles, but the plaintiffs’ claims related only to the safety of the fuel system design

in rear impacts. He further found that the prejudice and confusion from the proposed

testimony outweighed its probative value; and that neither expert satisfied the

requirements of OCGA § 24-7-702 (b) for the admission of expert testimony.

Chrysler does not challenge these other reasons for excluding the evidence. We

therefore cannot say that the trial court erred. See DaimlerChrysler Motors Co. v.
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Clemente, 294 Ga. App. 38, 57 (12) (668 SE2d 737) (2008) (pretermitting whether

trial court erred in excluding expert testimony on one ground, but affirming its

exclusion on an alternate ground raised below); Sumter County v. Pritchett, 125 Ga.

App. 222, 227 (3) (186 SE2d 798) (1971) (trial court’s decision to exclude evidence

will be affirmed if it is right for any reason). 

5. CEO’s compensation.

Chrysler argues that the trial court erred by admitting evidence of its CEO

Marchionne’s compensation from Chrysler and then allowing the plaintiffs to argue

to the jurors that they should use this information as the basis for calculating the

amount of a wrongful death award. The evidence was admissible to show bias, and

the trial court did not abuse his discretion in admitting it.

During cross-examination, plaintiffs’ counsel questioned Mark Chernoby,

Chrysler’s chief operating officer of product development, head of global quality, and

head of portfolio planning, about Marchionne’s compensation package. Chernoby

testified that in 2014, Marchionne received a $30 million “cash award,” received

more than $6.4 million in salary and incentive pay, which usually is based on

company performance, exercised stock options worth $16.92 million, and received

other benefits, including personal use of an aircraft, the use of a company car and
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driver, personal and home security, and medical insurance. Chrysler argues that the

evidence of the financial circumstances of a party are always inadmissible, that

Marchionne’s income was irrelevant to any issue, and that the evidence was

prejudicial. 

First, as Chrysler conceded at trial, Marchionne was not a party, so the rule that

the financial circumstances of a party are generally inadmissable does not apply. See

generally Bailey v. Edmundson, 280 Ga. 528, 534 (6) (630 SE2d 396) (2006) (“The

general rule is that evidence of the wealth or worldly circumstances of a party litigant

is never admissible, except in those cases where position or wealth is necessarily

involved.”) (citation and punctuation omitted).

Second, a jury could find that Marchionne’s compensation package made the

existence of bias in favor of Chrysler more probable. Thus evidence of the

compensation package was relevant to support that inference. Under OCGA § 24-6-

622, “[t]he state of a witness’s feelings towards the parties and the witness’s

relationship to the parties may always be proved for the consideration of the jury.”

(Emphasis supplied.) 

Bias is a term used in the “common law of evidence” to describe

the relationship between a party and a witness which might lead the
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witness to slant, unconsciously or otherwise, his testimony in favor of

or against a party. Bias may be induced by a witness’ like, dislike, or

fear of a party, or by the witness’ self-interest. Proof of bias is almost

always relevant because the jury, as finder of fact and weigher of

credibility, has historically been entitled to assess all evidence which

might bear on the accuracy and truth of a witness’ testimony. 

United States v. Abel, 469 U. S. 45, 52 (105 SCt 465, 83 LE2d 450) (1984). “The

intent or motive of a witness is a legitimate subject of inquiry, and the fact that a

witness, in his connection with any pending litigation, is influenced by financial

considerations may affect his credit and diminish the weight of his testimony.” Lloyd

v. State, 40 Ga. App. 230, 231 (149 SE 174) (1929) (citations and punctuation

omitted). “The jury could consider whether [Marchionne] had an interest in providing

testimony favorable to his employer that insulated it from liability . . . .” McNeely v.

Wal-Mart Stores, 246 Ga. App. 852, 854 (b) (542 SE2d 575) (2000) (citation

omitted). See also BankAtlantic v. Blythe Eastman Paine Webber, 955 F2d 1467,

1474-1475 (B) (3) (11th Cir. 1992) (witness who was the chairman of appellant bank

had a financial interest in the bank, and thus a stake in the outcome of the litigation,

so court did not abuse discretion in admitting evidence of witness’s high salary over

objection that it was irrelevant and highly prejudicial). 
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Finally, any “concerns regarding prejudice in this instance must yield to the

statutory mandate of OCGA § [24-6-622]: ‘The state of a witness’s feelings towards

the parties and his relationship to them may always be proved for the consideration

of the jury.’” Orkin Exterminating Co. v. McIntosh, 215 Ga. App. 587, 593 (5) (452

SE2d 159) (1994) (emphasis in original). We cannot say that the trial court abused

his discretion in admitting evidence of Marchionne’s compensation. 

Chrysler argues that it was improper for plaintiffs’ counsel to reference

Marchionne’s compensation in closing argument because his compensation had no

relevance to any compensatory purpose. It refers to two instances in the plaintiffs’

closing argument. 

In the first instance, using mortality tables, plaintiffs’ counsel calculated that

Remington Walden would have had about 20,000 days to live, had he not died in this

collision. Counsel then observed that defense counsel had asked the jury to return a

verdict for wrongful death damages in the amount of $1.3 million. Counsel calculated

that such an award would value Remington Walden’s life at $57 per day but “what

[defense counsel] said Remi’s life was worth, Marchionne made 43 times as much in

one year.” 
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In the second instance, in his concluding remarks, plaintiffs’ counsel showed

the jury the verdict form, asked the jury to return a favorable verdict on liability, and

then stated:

We’re going to ask you to return a verdict for pain and suffering

in whatever amount you think is appropriate. We’re going to ask for you

to return a verdict for the full value of Remington Walden’s life – this

is the hard part of what I do. Frankly, it’s totally up to you all. But I

hope you’ll return a verdict that’s meaningful. We ask that you return a

verdict for the full value of Remington’s life of at least $120 million.

The amount is totally up to you. . . . That’s less than two years of what

Mr. Marchionne made just last year. He made $68 million last year. 

“While counsel should not be permitted in argument to state facts which are not in

evidence, it is permissible to draw inferences from the evidence, and the fact that the

deductions may be illogical, unreasonable, or even absurd is a matter which may be

addressed by opposing counsel in his or her closing argument.” Lee v. Ga. Power Co.,

296 Ga. App. 719, 726 (9) (675 SE2d 465) (2009) (citation and punctuation omitted).

“Counsel is permitted wide latitude in closing argument and any limitation of

argument is a matter for the trial court’s discretion.” Lillard v. Owens, 281 Ga. 619,

622 (2) (641 SE2d 511) (2007) (citations and punctuation omitted). In light of the
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permissible admission of evidence of Marchionne’s compensation, we cannot say that

the trial court abused his discretion in allowing this argument.

6. Reference to imprisonment.

Chrysler argues that the trial court erred by allowing plaintiffs’ counsel to tell

the jury in closing argument that “Chrysler ought to be in Reidsville instead of Bryan

Harrell.” Chrysler has not shown that the trial court abused his discretion. 

In closing argument, Chrysler’s counsel argued that Harrell admitted

negligence, pled guilty, and was responsible for the collision; and as Harrell was

responsible, the jury should return a verdict in favor of Chrysler. Plaintiffs’ counsel

responded that “Harrell from day one accepted responsibility,” reviewed Harrell’s

testimony in which he apologized, and pointed out that “[h]e’s serving time in

Reidsville for his responsibility.” On the other hand, counsel argued, “Chrysler has

denied everything and still denies everything and has put up what is, in all candor, a

dishonesty defense. Chrysler ought to be in Reidsville instead of Bryan Harrell.” 

Counsel has 

ample latitude to argue what has transpired in a case from its inception

to its conclusion, and the conduct of the party or his counsel with respect

to the case is the subject of legitimate comment, and the range of such

comment is necessarily in the discretion of the trial judge; and unless it
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can be shown that such discretion has been abused and some positive

injury done by the remarks of counsel, the discretion of the trial judge

will not be controlled.

Findlay v. Griffin, 225 Ga. App. 475, 477 (5) (484 SE2d 80) (1997) (citation and

punctuation omitted). Chrysler has not shown that the trial court abused his discretion

in this instance.

7. Admission of recall request letter.

Chrysler argues that the trial court erred by allowing the plaintiffs to introduce

evidence of the NHTSA’s Office of Defect Investigation’s (“ODI”) recall request

letter, which included a preliminary assessment of the Grand Cherokee’s fuel tank

design. It also challenges the admission of evidence of a 2013 meeting between

Marchionne, David Strickland, the head of NHTSA, and Ray LaHood, the Secretary

of the U. S. Department of Transportation, after which the ODI issued its final

conclusion that the agency found that the 1999 Grand Cherokee’s fuel tank design

was not defective. 

Chrysler moved in limine to exclude “evidence of or reference to a NHTSA

investigation of Jeep vehicles” but to include “the ODI’s finding concerning the

Grand Cherokee WJ.” Citing Toole v. McClintock, 999 F2d 1430 (11th Cir. 1993),
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Chrysler argued before the trial court, and now argues on appeal, that ODI’s recall

request letter, the letter that included a finding of a design defect, is inadmissible

hearsay. 

The trial court addressed the motion in limine in a thorough order, observing

that it was undisputed that

commencing in 2010, before the subject wreck, NHTSA investigated

Chrysler’s Jeeps with rear gas tanks, including the subject vehicle; that

NHTSA’s Office of Defects Investigation made certain findings

indicating a safety related defect existed with respect to the rear location

of gas tanks on those Jeeps, and so informed Chrysler on June 3, 2013;

that after meetings between Chrysler CEO Sergio Marchionne, NHTSA

Administrator David Strickland, and Secretary of Transportation Ray

LaHood, an agreement was reached that there would be no finding of

“defect” but there would be a recall of certain Jeeps with rear gas tanks

which involved the placement by Chrysler of trailer hitches on some of

those Jeeps and inspection of trailer hitches already installed on other of

those Jeeps; but there was no recall of the 1999-2004 Grand Cherokees. 

The court explained that 

Chrysler seeks to introduce the document by which NHTSA closed the

investigation (labeled “ODI Resume” and dated 11/11/14), but

simultaneously exclude the fact that an investigation ever occurred and

the process that led to that closure of the investigation. It would be both

inconsistent and misleading to admit evidence regarding the closure of
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the NHTSA investigation, but simultaneously exclude evidence that the

investigation ever occurred. If Chrysler seeks to make arguments based

on the closure of the investigation, then as a matter of fairness, Plaintiffs

are entitled to introduce evidence about how that closure occurred, what

that closure means, and what events led to the closure of the

investigation. 

(Emphasis in original.) The court concluded that the statute providing an exception

to the hearsay rule for public records and reports is controlling:

the ODI June 3, 2013 letter, or at least parts of it, are admissible under

OCGA § 24-8-803 (8) (A), (B)[,] and (C) [and that] allowing Chrysler

to argue that the statements in the ODI Resume document mean Chrysler

got a “clean bill of health” for the 1999-2004 Grand Cherokees would,

given the contents of ODI’s June 3, 2013 letter and the alleged

circumstances leading to the closing of the investigation, be manifestly

unfair, misleading, and prejudicial to Plaintiffs. 
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(The text of OCGA § 24-8-803 (8) is reproduced in full in the margin.1) Chrysler has

not shown that, under the only authority it cites, the trial court abused his discretion

in admitting evidence of the June 3, 2013, ODI recall request letter. 

1OCGA § 24-8-803 (8) provides:

The following shall not be excluded by the hearsay rule, even though the

declarant is available as a witness:

. . . 

(8) Public records and reports. Except as otherwise provided by law,

public records, reports, statements, or data compilations, in any form, of

public offices, setting forth:

(A) The activities of the public office;

(B) Matters observed pursuant to duty imposed by law as to which

matters there was a duty to report, excluding, however, against the

accused in criminal proceedings, matters observed by police officers and

other law enforcement personnel in connection with an investigation; or

(C) In civil proceedings and against the state in criminal proceedings,

factual findings resulting from an investigation made pursuant to

authority granted by law, unless the sources of information or other

circumstances indicate lack of trustworthiness[.]
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In that document, ODI stated its “tentative view [that] there is a performance

defect and design defect,” in certain Chrysler vehicles, including the 1999 Grand

Cherokee, and that “[t]he performance defect is that the fuel tanks installed on these

vehicles are subject to failure when the vehicles are struck from the rear,” potentially

resulting in fuel leakage and fire, and that “[t]he design defect is the placement of the

fuel tanks in the position behind the axle and how they were positioned, including

their height above the roadway.” 

Citing Toole, 999 F2d at 1435 (2) (B), Chrysler argues that the ODI letter was

inadmissible hearsay. In Toole, a product liability, medical malpractice action for

damages from ruptured breast implants, the 11th Circuit held that it was an abuse of

discretion to admit a document prepared by the Food and Drug Administration. Id.

at 1433 (2) (B). The document contained the agency’s proposal to require pre-market

approval for silicone-gel filled breast prostheses and stated the agency’s “proposed

findings” on risks posed by such prostheses. Id. 

The court in Toole held that the report was irrelevant because it did not address

the specific type of implants at issue in the case and it contained findings that the

FDA proposed years after the relevant dates. Id. at 1434 (2) (B). The court also ruled

that the report did not qualify for admission under Federal Rule of Evidence 803 (8)
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(C) because it was “not the kind of trustworthy report described in Rule 803.” Id. The

court noted that the report contained only proposed findings and those findings were

inferred from articles in medical journals. Id. at 1434-1435 (2) (B). The 11th Circuit

concluded that the trial court should have excluded the report because it was

inadmissible hearsay, given the “tentative and second-hand nature” of its findings. Id.

at 1435 (2) (B). Here, on the other hand the recall request letter was, at least in part,

not introduced for hearsay purposes. And, to the extent the letter was hearsay,

Chrysler has not shown an abuse of discretion.

“For a statement to constitute hearsay, it must be ‘offered in evidence to prove

the truth of the matter asserted.’ OCGA § 24-8-801 (c).” Gates v. State, 298 Ga. 324,

326 (2) (781 SE2d 772) (2016). One purpose for which the ODI recall request letter

was offered, however, was to cast doubt on the credibility of the ODI resume. The

ODI recall request letter was part of a timeline, which first showed the ODI reaching

an initial finding that the vehicle had a design defect, then Chrysler’s CEO meeting

with the head of the NHTSA and the Secretary of the U. S. Department of

Transportation, and finally “the agency” (the ODI resume does not specify whether

“the agency” is ODI or NHTSA) reaching a contrary conclusion that the model year

1999-2004 Grand Cherokee “did not present an unreasonable risk to safety.” The ODI
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recall request letter was offered, at least in part, not for the substance of the finding

of defect, but to support an inference that the meeting led ODI to change the opinion

regarding defect to that expressed in the ODI resume. “[W]hen disputed evidence is

admissible for any reason, a trial court does not abuse [his] discretion in denying a

motion in limine and admitting it.” Presswood v. Welsh, 271 Ga. App. 459, 461 (3)

(610 SE2d 113) (2005) (citation omitted).

Moreover, Chrysler has not shown that under Toole, the only case it cites, that

the trial court abused his discretion in admitting the evidence under Rule 803. As

noted, in Toole, the Eleventh Circuit determined that the evidence at issue was

improperly admitted under Rule 803 because it was not trustworthy. Here, ODI itself

conducted a years-long investigation, unlike the FDA in Toole, which inferred its

findings from articles in medical journals. ODI requested and received substantial

data from Chrysler. It “obtained incident information from the fatality analysis

reporting system (FARS) and NHTSA complaint databases.” Where available, it

obtained police reports. Further, unlike the finding challenged in Toole, some of the

findings in the recall request were not labeled as tentative, including the findings that

“Chrysler was certainly aware of the safety benefits of placing the tank in front of the

rear axle;” that “the [model year] 1993-2004 Grand Cherokee performed poorly when
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compared to all but one of the [model year] 1993-2007 peer vehicles, particularly in

terms of fatalities, fires without fatalities, and fuel leaks in rear end impacts and

crashes;” and that “[a] 1993 study of fire related deaths in rear crashes occurring from

1977 to 1989 concluded that the increasing relocation of tanks ahead of the rear axle

had a substantial effect on the reduction of these deaths in rear impacts.” 

Chrysler has not shown that the trial court abused his discretion in admitting

this evidence. 

8. Verdict.

Chrysler argues that it is entitled to a new trial because the amount of damages

the jury awarded in its verdict is evidence that an improper motive caused the jury to

find Chrysler liable. It argues that the damages awards bear no rational relationship

to any conceivable compensatory purpose and, when viewed in light of the other

claims of error, was plainly motivated by passion and prejudice, and a desire to

punish and deter.

The amount of damages a jury awards will require the setting aside of the

verdict only rarely: “Before the verdict will be set aside on the ground that it is

excessive, where there is no direct proof of prejudice or bias, the amount thereof,

when considered in connection with all the facts, must shock the moral sense, appear
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exorbitant, flagrantly outrageous, and extravagant.” Realty Bond & Mtg. Co. v.

Harley, 19 Ga. App. 186, 187-188 (91 SE 254) (1917) (punctuation omitted).

The plaintiffs presented evidence that their four-year-old son burned to death

in the Grand Cherokee. They introduced evidence that he could have grown up to be

anything in life: a firefighter, an engineer, a lawyer, or a CEO with unlimited earning

potential. The plaintiffs presented evidence that the child could not escape and his

aunt could not get him out; that he was alive and conscious while the Grand Cherokee

was on fire; and that he may have lived up to a minute with flames in contact with his

body. They presented evidence that there is no more painful way to die. 

Contrary to the cases Chrysler cites in its brief, a review of the evidence

bearing on damages does not lead us to believe that we must infer that an improper

motive invaded the trial. “[C]ourts will never, in the absence of the most satisfactory

evidence that the verdict is erroneous, substitute their impressions for the opinion of

the jury.” Realty Bond & Mtg. Co., 19 Ga. App. at 188 (citation and punctuation

omitted). Given the evidence, we cannot say that the jury’s verdict “shock[s] the

moral sense” so as to infer that the verdict of liability was the result of bias. Id.

9. Remitted judgment.
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Finally, Chrysler argues that the trial court erred in failing to remit the damages

awards sufficiently to bring them in line with prior awards in Georgia. But no two

cases are exactly alike, so it may not be relevant to merely compare cases. See St.

Paul Fire &c. Ins. Co. v. Dillingham, 112 Ga. App. 422, 424 (145 SE2d 624) (1965);

Colonial Stores v. Coker, 77 Ga. App. 227, 234 (9) (48 SE2d 150) (1948). See also

Reliance Ins. Co. v. Bridges, 168 Ga. App. 874, 889-890 (16) (311 SE2d 193) (1983)

(physical precedent).

As for the wrongful death damages, 

the value of the child’s life must be established by the enlightened

conscience of an impartial [factfinder] as applied to the evidence in the

case, including testimony as to such child’s age, life expectancy,

precocity, health, mental and physical development, family

circumstances, and from the experience and knowledge of human affairs

on the part of the [factfinder].

Collins v. McPherson, 91 Ga. App. 347, 349 (1) (85 SE2d 552) (1954). As for the

pain and suffering damages, “[t]he amount of damages . . . is governed by no other

standard than the enlightened conscience of [the] impartial [factfinder]. And the

defendant has a heavy burden . . . to establish that such a damage award is excessive.”
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AT Systems Southeast v. Carnes, 272 Ga. App. 671 (1) (613 SE2d 150) (2005)

(citation and punctuation omitted).

Chrysler has not shown that the trial court manifestly abused his discretion in

awarding the plaintiffs $30 million for their child’s wrongful death and $10 million

for his pain and suffering. See Porter v. Tissenbaum, 247 Ga. App. 816, 817 (1) (545

SE2d 372) (2001). 

Judgment affirmed. Miller, P. J., concurs. McMillian, J., concurs fully in

Divisions 1, 2, 3, 4, 5, 6, 8, and 9, and in the judgment only in Division 7.
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EXHIBIT B 



Court of Appeals of the State of Georgia

Clerk's Office, Atlanta, December 05, 2016.

I certify that the above is a true extract from the minutes 

of the Court of Appeals of Georgia.

Witness my signature and the seal of said court hereto 

affixed the day and year last above written.

 , Clerk.

Court of Appeals 
of the State of Georgia

ATLANTA, December 05, 2016

The Court of Appeals hereby passes the following order

A16A1285. CHRYSLER GROUP, LLC v. JAMES BRYAN WALDEN et al..

Upon consideration of the APPELLANT'S Motion for Reconsideration in the above styled 

case, it is ordered that the motion is hereby DENIED.


