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OPINION
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Appellant Georgia-Pacific Corporation appeals the final judgment of the trial court in favor
of appellees Susan Elaine Bostic, Individually and as Personal Representative of the Heirs and
Estate of Timothy Shawn Bostic, Deceased, Helen Donnahoe, and Kyle Anthony Bostic. In three
issues, Georgra-Pactfic contends (1) there is legally insufficient evidence that Georgia-Paci fic’sjomt
compound caused Timothy Bostic’s mesothelioma, (2) there is no evidence to support the jury’s
finding of gross neghgence against Georgra-Pacitic, and (3) the trial court abused its discretion by

denving Georgra-Pacific’s motion for mistrial and by vacating the order granting Georgia-Pacitic




a new trial.

Concluding there is legally insufficient evidence of causation, we reverse the trial court’s
judgment and render judgment that appellees take nothing on their claims against Georgia-Pacific.
PROCEDURAL BACKGROUND

In February 2003, Timothy Bostic’s wife, son, father, and mother brought wrongful death
claims and a survival action against Georgia-Pacific and numerous other entities alleging Timothy’s
death was caused by exposure to asbestos. At the time of trial, Georgia-Pacific was the sole
remaining defendant, the other named defendants having settled or been dismissed. Appellees
alleged Georgia-Pacific was negligent, strictly liable for a product marketing defect, and grossly
negligent.

In 2005, Judge Sally Montgomery presided over the trial of this lawsuit in Dallas County
Court at Law No. 3. After the jury verdict awardin g appellees actual and punitive damages, J udge
Montgomery ordered appellees to either elect a new trial on all issues or agree to remit a
misallocated award of future lost wages and the award of punitive damages. Appellees elected a
new trial. The lawsuit was tried for the second time before a Jury in 2006." The jury returned a
verdict in favor of appellees, finding Georgia-Pacific seventy-five percent liable and Knox Glass,
Inc., a non-party former employer of Timothy, twenty-five percent liable for Timothy’s death. The
Jury awarded $7,554,907 in compensatory damages and $6,038,910 in punitive damages.

Georgia-Pacific filed a motion to recuse Judge Montgomery. Judge M. Kent Sims granted
the motion to recuse, and the lawsuit was transferred to Judge Russell H. Roden, Dallas County
Courtat Law No. |. In December 2006, the trial court granted Georgia-Pacific’s motion for mistrial

and ordered a new tral.

Harold Bostie, Pimothy's father, died while the case was beme retried




I lanuary 2007 Judue D"Metria Benson became the presiding judge ot Dallas County Court
at Law Noo Lo In February 2008, appellees iled a motion o vacate Judge Roden’s order granting
a new trral and for c!lll:}f of judgment. In July 2008, Judge Benson granted appellees” motion to
vacate the order tor new trial and signed a judgment based on the jury’s June 2006 verdict. In
October 2008, Judge Benson signed the amended final judgment awarding appellees $6,784,135.32
m compensatory damages and $4,831,128.00 in punitive damages. Georgia-Pacific appealed.

LEGAL SUFFICIENCY OF THE EVIDENCE
Inits firstissue, Georgia-Pacific asserts there is legally insufficient evidence that Georgla-
Yacific asbestos-containing joint compound? caused Timothy’s mesothelioma, a form of cancer

usually linked to asbestos exposure. Georgia-Pacific asserts there is no evidence Timothy was
cxposed to Georgla-Pacific asbestos-containing joint compound, and even if there was evidence of
cxposure, there 1s no evidence of dose.  Further, Georgia-Pacific asserts that even if there was
cvidence of exposure and dose, the record contains no cpidemiological studies showing that persons
similar to Timothy with cxposure to asbestos-containing joint compound had an increased risk of
developing mesothelioma. Georgia-Pacific also asserts that appellees’ experts’ theory that “each
and every exposure™ to asbestos caused Timothy’s mesothelioma was rejected by the Texas Supreme

Court in Borg-Warner Corp. v. Flores, 232 S.W.3d 765 (Tex. 2007)." Georgia-Pacific asserts that

for cach of these reasons, appellees’ negligence and defective marketing claims against Georgia-

)

lomt compound. <ometimes called “drywall mud,” is used to connect and smooth the seams ot adjoming picees of drywall, also catled
sheetrock, and to cover mnl heads on sheets ol drywall Joint compound 1s spread in a thin coat and then smoothed. After o dries, uneven areas are
turther smoothed by sanding. This process is sometimes carried out mubtiple tumes i further refining the surface.

3 . . . . .
I'mor 1o the 200X final judgment in this case, the Fexas Supreme Court issued its 7 fores opmion on e lort law in ashestos cases,

mcluding speaific cansation . Like the instant appeal. m Georgia Pacific Corp v, Stephens, 2395 W 3d 304 (Fexc App. touston [1st Dist ] 2007,
pots demedy mssued atter Flores, the asbestos trial occurred betore the Flores decision. but the appellate court was bound hy Flores. Stephens, 239
S W A2 seealso Smuhov. Kellv Moore Paint Co 3075 W4 829,834 (1 ex. App- Fort Warth 2010, no pet s @appellate court bound by Flores
assupreme comt precedenty, Lubhock Cane v Trammel s Tubbock Bail Bonds, $0°S W 3d S50 585 ( Fex Z002) (once supreme court announces
proposiion of law that proposition s indimg precedent and mas not be modhlicd or abrogated by court of appeals).
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Pacttic tul as a matter of Linwv.

Whenoas here anappellant attacks the fegal sutficieney of an adverse finding on an issue
on which it did not have the burden of proot, it must deonstrate that no evidence supports the
tinding. Croucher v. Croucher, 660 S.W.2d 55,58 (Tex. 1983). “The final test for legal sufficiency
must always be whether the evidence at trial would enable reasonable and fair-minded people to
rcach the verdictunder review.”™ Del Lago Parmers, Inc. v. Smith, 307 S.W.3d 762,770 (Tex. 2010)
(quoting City of Keller v. Wilson, 168 S.W.3d 802, 827 (Tex. 2005)). We review the evidence in
the light most tavorable to the verdict, crediting favorable evidence if reasonable jurors could and
disregarding contrary evidence unless reasonable jurors could not. Del Lago Partners, 307 S.W.3d
at 770.

Asbestos Exposure

[n 2002, Timothy was diagnosed with mesothelioma at the age of forty. He died in 2003.
Appellees clanm Timothy’s mesothelioma was caused by his exposure to asbestos-containing joint
compound manufactured by Georgia-Pacific. Georgia-Pacific acknowledged there is some evidence
that Timothy used or was present during the use of joint compound between 1967 and 1977, but
contends there 1s no evidence of exposure to Georgia-Pacific asbestos-containing joint compound.
See Gaulding v. Celotex Corp., 772 S.W.2d 66, 68 (Tex. 1989) (fundamental principle of products
liability law 1s plamtiff must prove defendant supplied product which caused injury).

Georgia-Pacific manufactured and sold joint compound products that included chrysotile

asbestos* fibers from the time it acquired Bestwall Gypsum Company in 1965 until 1977, when

Chrysotde s the most abundant type ol ashestos {iber and 1s a serpentine tiber consisting of “phable curly fibrits which resemble serofled
tubes.™ flores 2305 W ddat 706 0 4 (aiting L ee S, Sicgel, Note, s the Asbetos Crumbles: A Look ar New Exidenriary Lisues in Ashestos Related
Property Damase Litcatton. 20 HORSTRA L REV 139|149 (1992 WSmith 0TS W A at832n 3 the remaning commercial types of ashestos
fhers are amphibolescwhich imclude amosie and croasdolite. Smih W07 SAV W a0 X2 X372 Bariel v John € raste ties 3o E Suppld 603 006

(NDY Obio 20000 a7 7 42V EF W 48R (oth Cie 2009)




Georgra-Pacilic ceased marketng asbestos-contuming jomt compound. 1hose Georeia-Pactitic joint
compounds werc offered ma dry mix formula and a pre-mixed formula.” The partics do not dispute
thatany exposure ot Fimothy to a Georgia-Pacitic asbestos-containing joint compound would have
oceurred between 1967 and 1977, Evidence regarding Timothy’s work with or around Georgla-
Pactfic asbestos-containing joint compound in this ten-year period came from Timothy's and Harold
Bostics deposition testimony read and played by videotape at trial and Timothy's work history
sheets.

Timothy testified he had been around drywall work his entire life, and he recalled that before
the age of'ten, he observed his father performing drywall work. He stated he mixed and sanded joint
compound from the age of five. He testified he recalled at a young age helping his father “mud the
holes™ with jomt compound. While he did not provide any more specifics of drywall work he
performed with his father before 1977, he believed he used and was exposed to Georgia-Pacific joint
compound before he graduated from high school in 1980. Timothy’s work history sheets also
indicate he worked with and around other brands of asbestos-containing joint compounds.

Timothy’s work history shects also assert exposure to asbestos fibers from Georgra-Pacific
jointcompound as aresult ofhousehold exposure to Harold’s clothing. This alleged exposure would
have occurred prior to his parents’ divorce in 1972, when he was ten years old, and thereafier when
he stayed with his father on weekends, holidays, and at times in the summer.

Harold testified he used Georgia-Pacific joint compound ninety-cight percent of the time that
he did drywall work. He testified he tried one or two other brands of joint compound, but he always
rcturned to Georgla-Pacific’s product. With one cxception listed below, Harold said he could not

positively assoctate Georgia-Pacitic’s product with any specific drywall job. He stated he knew he

Drust contamimg asbestos fihers could be released by sinding o wweepmg either formuba and by mixine the dev tormula




had used Georgia-Pacific™s product on several jobs, but he could not recall exactly where. Harold
testified that Trmotly began to accompany hinron remodeling jobs in 1967 when Timothy was the
age of five. Timothy helped mix joint compound, applicd and sanded joint compound to the herght
Timothy could reach, and breathed in the dust from sanded joint compound.

According to his testimony, Harold worked part-time on only one remodeling or construction
job ata time for a family member or friend. Each project took a Iengthy period of time to complete.
Although he testificd there was no doubt in his mind that he and Timothy used Georgia-Pacific joint
compound “many, many times” between 1967 and 1977, he identified and described work performed
on eight remodeling projects for the relevant period. Harold identified only one specific project
where Georgia-Pacific joint compound was used, and he could not recall whether Timothy
performed drywall work or was present during drywall work on that project. Only three projects
were identified i which Harold and Timothy may have performed drywall work together or
Timothy may have been present when Harold performed drywall work. Following is a summary
chronology of the remodeling or construction jobs Harold recalled for this relevant period:

[n the house he lived in with his wife and Timothy, Harold performed drywall work while

remodeling a utility room. Timothy was four or five years of age at the time and may have
played in the joint compound “mud” or sanded drywall to the height he could reach.

. During the course of a three-month project, Harold built a ten foot by ten foot bathroom and
dressing room in his brother’s house. Harold performed drywall work as part of the project.
He could not recall the brand of joint compound he utilized. Timothy performed sewer work
on this project. Timothy was six or seven years of age.

. Harold remodeled the interior of his sister’s service station. The project lasted a year in
1968 or 1970. Harold performed drywall work on an cight foot by seven foot room and the

ceiling of the room. Timothy was between the ages of six and eight.

. Harold built living quarters in a friend’s garage and car dealership. This year-long project
included drywall work. He has no memory of Timothy working with drywall on this project.

. [n connection with the construction of the interior of a friend’s prefabricated home, Harold
performed drywall work. The construction project took a year to conplete. Harold recalled

O



utthzing Georgpa-Pacitic Jjomnt compound. but he did notrecall whether Fimothy pertormed
drywall work or whether Fimothy was present when Harold performed drywall work.
Limothy dug the septic tank on this project. T'imothy was between the ages of ten and
twelve.

. I fishing aroom in his sister’s newer home, Harold could not recall utihizing drywall.
Fimothy was cleven or twelve years of age.

. During a year-long construction project, Harold performed drywall work in his sister’s five
hundred square foot older home.

. In bunlding partitions in his mother’s home, Harold recalled that he may have patched some
cracks, but he did not perform drywall work and he could not recall using joint compound.
Timothy was thirteen or fourteen years of age.

Evidence at trial substantiated Timothy was exposed to asbestos other than through use of
or presence during the use of Georgia-Pacific asbestos-containing joint compound. In addition to
Georgia-Pactfic joint compound, the evidence established and appellees acknowledge that Timothy
was exposcd to numerous asbestos products and asbestos-containing products, both occupationally
and through household and bystander exposure.

Timothy was exposed to asbestos ut lized at Knox Glass, Harold was cmployed as a welder
atKnox Glass from around 1960 until the plantclosed in 1984. Asbestos and asbestos-containing
products were used throughout the glass container factory, particularly to insulate against heat.
Harold was cxposed to asbestos fibers, which were inadvertently brought home on his clothing,
thereby exposing Timothy. These household cXposures to asbestos occurred consistently from
Timothy’s birth until his parents were divorced when he was ten years old, from time spent with

Harold on weekends, holidays, and in the summers between the ages of ten and fi fteen, and from the

ages of fifteen to cighteen when Timothy lived with Harold.




Famothy was further exposed 1o asbestos utilized at Knox Glass in connection with his
fanttortal and mechanical work at Knox Glass in the sunimer months ot 1980 through 1982 1l¢
worked i both the hot end of the plant, where glass bottles were manufactured and where asbestos
was more hkely prevalent, and mn the cold end ot the plant.” The evidence indicated that asbestos
or ashestos-containing items in the work cnvironment at Knox Glass included refractory cements,
fircprooting, asbestos cloth, pumps, packing (braided rope made from asbestos), valves, furnaces,
blow heads, gaskets, and firebrick mortar. Timothy’s work responsibilitics included cutting raw
asbestos cloth, sweeping up asbestos-contaming dust, cleaning up after asbestos pipe coverings were
repatred, removing flaking asbestos from machines and replacing it with asbestos he cut, and
wearing asbestos gloves or mittens.

Timothy also had occupational exposure to asbestos during 1977 and 1978, when he worked
for approximately six months as a welder’s assistant for Palestine Contractors. There he was
exposed to asbestos while removing gaskets and asbestos pipe insulation three to four times cach
week.

Fimothy was also exposed to asbestos fibers as a result of mechanical work Harold
performed on automobiles, including brake work. Timothy was exposed in the household to
asbestos fibers on Harold’s clothing and as a bystander and assistant to his father with respect to the
automotive repairs.  In addition, when he was older, Timothy performed mechanical work on
vehicles resulting in exposure to a number ofasbestos-containing products, mcluding clutches, brake

pads and hnings, friction products, and gaskets. He testified that he performed approximately four

& .
tn T9RR. Bimothy and Farold underwent testing 1o determine whether they had contracted anashestos-related discase as a result of wuorking

at Knox Gliass - A bronchial alveolar favage (BALY was perfonned on vach of them to detenmine what type of fiber exposures had oecurred. Twa
chivsotite and 1wo amosite ashestos fibers were found in | snothy s BALL There were additional tibers that were not ashestos that could ot be

identified  Flnee amosite asbestos fibers were found m Harotd Dostie - BAL

Proothy testfied be worked summer months aU K nos Gl m FOSO, 198 T and 1982 Appeitees seek to murrow ihe time period of expostire
fishestos and ashestos-contuming products to three months b asserting that 1o be the camulat e wnount of time Finothy worked in the hot end

ot the plant




brake jobs a vear and fewer than ten cluteh jobs s lifetiime. Timothy adentiticd a number of
manulacturers ofasbhestos-contamme products he was exposed to i connection with the mechanical
work he pertormed.

After s graduation from high school, Timothy began remodeling homes on his own.
According to the evidence, he was exposed to a number of ashestos-containing products in his
remodeling work, including roofing shingles, floor tiles, and ceiling tiles. Timothy identified several
manufacturers and marketers of asbestos-containing products he utilized in addition to Georiga-
Pacific jomt compounds. [t is not disputed that Timothy used Georgia-Pacific products after his
graduation from high school in 1980. However, these uses occurred after Georgia-Pacific joint
compounds no longer contained asbestos.

Albeit limited, the record contains cvidence through the lay testimony of Timothy and
Harold, and Timothy’s work history sheets, of Timothy s use or presence during the use of Georgia-
Pacific’s asbestos-containing joint compound. On this record, we disagree with Georgia-Pacific’s
argument that there is no evidence Timothy was exposed to Georgia-Pacific asbestos-containing
jomt compound.

Substantial-Factor Causation

Georgla-Pacific next contends there is legally insufficient evidence of causation, an essential
clement of appellees’ negligence and strict liability defective marketing claims. In a toxic tort case,
the plainuff must show both general and specific causation. See Merrell Dow Pharm., Inc. v.
Havier, 953 SW.2d 706, 714-15, 720 (Tex. 1997). “General causation is whether a substance is
capable of causing a particular injury or condition in the general population, while specific causation
1s whether a substance caused a particular individual's injury ™ /avner, 953 S.W.2d at 714 see also

Georgru-Pacific Corp.v. Stephens, 239 S.W 3d 304, 30809 (Tex. App. Houston [ st Dist.] 2007,




petsdenied) For purposes of this appeal, Georgra-Pactlic is not challenging the legal sutticiency
of the evidence of veneral causation that inhalation of chrysotile ashestos fibers can cause
mesothchoma.  Instead, Georgia-Pacific challenges the legal sutlicieney of the evidence as to
spectlic causation, that is whether ( icorgla-Pacific asbestos-contaiing joint compound was, in fact,
acause of Timothy’s mesothelioma.

Causation

Georgia-Pacific contends that appellees failed to introduce evidence sufficient to satisty the
“substantial factor” standard of causation set forth in Flores, because appellees produced no
evidence of cause-in-fact. In the context of an asbestos case, the Texas Supreme Court explained
that “asbestos in the defendant’s product [must be] a substantial factor in bringing about the
plamttt’s injuries.” Flores, 232 S.W.3d at 770, The Flores court agreed that the “frequency,
regularity, and proximity” test for exposure to asbestos set out in Lofrmann v, Pittsburgh Corning
Corp., 782 F.2d 1156 (4th Cir.1986), is appropriate. Flores,232S. W .3d at 769; see also Lohrmann,
782 F.2d at 1162-63 (to support reasonable inference of substantial causation from circumstantjal
cvidence, there must be evidence of exposure to specific product on regular basis over extended
period of time in proximity to where plaintiffactually worked). The supreme court stated, however,
that the terms ““frequency,” “regularity,” and “proximity” do not “capture the emphasis [Texas]
jurisprudence has placed on causation as an essential predicate to liability,” and agreed with
Lohrmann’s analysis that the asbestos €xposure must be a substantial factor in causing the asbestos-
related discase. Flores, 232 S.W.3d at 709; see also Lohrmann, 782 F 2d at 1162,

Causation is an essential element ofappellees’ claims for negligence and product marketing
defect. Proxnmate cause is an element of a negligence claim, while producing cause is an clement

ofa strict hability claim. Gen. Motors Corp. v. Saenz, 873 S.W.2d 353. 357 (Tex. 1993). “Both
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producinyand proxunate canse contam the canse-in-fact clement. which requires that the
detendant’s act be a “substantial tactor in bringing about the injury and without which the harm
would nothave occurred.™ Motro Allicd Ins. Ageney, Ineov Ling 304 S W 3d 830, 835 (Tex. 2009)
(quotng Doe v. Boys Clubs of Greater Dallas, Ine., 907 S.W . 2d 472,481 (Tex. 1985)); see also
Flores, 232 S W.3d at 770 (quoting RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965))
(“substantial™ used to denote the fact that the defendant’s conduct has such an effect in producing
harm as to lead reasonable men to regard it as a cause): Prudential Ins. Co. of Am. v. Jefferson
Assocs., Lid , 896 S W.2d 156, 161 (Tex. 1995): Patino v. Complete Tire, Inc., 158 S.W.3d 655,061
(Tex. App. Dallas 2005, pet. denied).

Appellees assert that /lores does not require “but-for” causation in proving specific
causation and that Flores requires only that appellees prove Timothy’s exposure to Georgia-Pacific
asbestos-containing joint compound was a “substantial factor” in contributing to his risk of
mesothelioma. We disagree. The Texas Supreme Court “[has| recognized that [¢]ommon to both
proximate and producing cause is causation in fact, including the requirement that the defendant’s
conduct or product be a substantial factor in bringing about the plaintiff’s injuries.”” Flores, 232
S.W.3d at 770 (quoting Union Pump Co. v. Allbritton, 898 S.W 2d 773,775 (Tex. 1995)); see also
Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007).

Thus, to establish substantial-factor causation, a plaintitf must prove that the defendant’s
conduct was a cause-in-fact of the harm. See Flores, 232 S.W .3d at 770. “In asbestos cases, then,
we must determine whether the asbestos in the defendant’s product was a substantial factor in
bringing about the plaintiff™s injuries” and without which the mjuries would not have occurred. /d.:

see also Stephens, 239 S.W .3d at 308 09,




\ppellees acknowledoed mother briet and at oral subnusston that ther only expert who
opimed on specthe causation of Trunothy's mesothehroma was pathologist Saanuel Hammar, M.D.
However, Dr. Tlammar testthied he could not opie that Timothy would not have developed
mesothelroma absent exposure to Georgra-Pacitfic asbestos-contaning joit compound. Because
a plamtft must prove that the defendant’s conduct was a cause-m-fact of the harm, appellces’
cvidence s insutficient to satisty the required substantial-factor causation clement for mamtaining
this negheence and product hiabihity suit. See Flores, 232 S.W 3d at 770.

“Each and Every Exposure” Theory of Causation

Gicorgia-Pacitic argues that appellees further failed to establish substantial-factor causation
because they improperly based their showing of causation on the opinion of their only specific
causatton expert that cach and every exposure to asbestos caused or contributed to cause Timothy’s
mesothclhioma. Georgra-Pacttic contends the law set forth in Flores and Stephens rejects the theory
that cach and every exposure to asbestos contributes to the development of mesothelioma.  See
[Flores, 232 S W 3dat 773; Stephens, 239 S.W.3d at 311, 31415, 321 (in Flores, Texas Supreme
Court rejected “any exposure™ test for specific causation and adopted substantial-factor causation
standard). Theretore, Georgia-Pacific asserts there is no evidence of the essential clement of
causation to support appellees’ neghigence or defective marketing claims against Georgia-Pacific.

Quoting from the underlying court of appeals decision, the Flores court expressly rejected
the “cach and every exposure” theory of liability:

[ Plaintilts expert] acknowledged that asbestos is “plentiful” in the ambient atr and

that “everyone™ 1s exposcd to it. 11 a single fiber could cause asbestosis, however,

“everyone” would be susceptible. No one suggests this is the case. ... Inanalyzing

the legal sufficiency ot Flores’s negligence claim, then, the court of appeals erred in

holding that “[1]n the context of asbestos-related claims, if there is sufticient

cvidence that the defendant supplied any of the asbestos to which a plaintiif was
cxposed, then the plamtifthas met the burden of proof.”




Flores 2325 W 3dat 773 temphasis moorrginal ). Tostead, as discussed previously in this opinion.
the Texas Supreme Court requuires the plamtift to prove “that the defendant’s product was a
substantial factor m causiny the alleged harm.™ 1d.

[nStephens, Dr. Hammar, appellees’ specific causation expert here, “express|cd | an opmion
that cach and cvery exposure that an individual has in a bystander occupational sctting causes their
mesothelioma.” Stephens, 239 S. W 3d at 315, Dr. Hammar testified that any exposure the deceased
commercial pamnter had throughout the ime he worked was causative of his mesothelioma. /d. at
320. The plaintiffs in Stephens also relied on the testimony of Jerry Lauderdale, an industrial
hygienist. [d. at 314, Lauderdale testified that asbestos-related diseases are based on cumulative
exposures and that there is no way to isolate a particular exposure that caused development of the
disease. [d. at 315, It was Lauderdale's opinion “that cvery exposure does contribute to the
development of— potential to develop mesothelioma.” /d. The court noted that the experts failed
to show that “‘the ‘any exposure’ theory is generally accepted in the scientific community-— that any
exposure to a product that contains asbestos results in a statistically significant increase in the nsk
ofdeveloping mesothelioma.™ /d. at 320-21. Consistent with Flores, the “cach and every exposure™
theory was rejected in Stephens. Id. at 314-15, 320-21.

In this case, appellees’ specific causation expert, Dr. Hammar, testified that asbestos-related
diseases are dose-related diseases, meaning that asbestos exposures comprising the cumulative dose,
at least to the potnt of the first cancer cell’s development, are all causative or potentially causative
of the disease. He opined, to a rcasonable degree of medical probability, that cach and every
exposure to asbestos would be a signitficant contributing, or at least a potentially contributing, factor
to the development of mesothelioma. Dr. Hammar agreed that cach and every exposure Timothy

had to asbestos was signitficant and a contributing factor in the development of his mesothelion.




iese exposures would melude Timothy's use of or exposure to ashestos durimg his coiployment
at Knox Glass, his bystander exposure, and has houschold exposure to asbestos tibers Harold
madvertently brought home on his clothing from Knox Glass and fromchis part-time mechamcal and
construction work.

Atoral submission, appellees stated that while not experts on the specific cause of Timothy's
discase, thetr other experts at trial supported Dr. Hammar's testimony. Appellees’ experts at trial
on general causation, Armold R. Brody, Ph.D., an experimental pathologist with a doctorate in cell
biology, and Richard Lemen, Ph.D., an epidemiologist, espoused the “each and every exposure”
theory. Dr. Brody testitied that cach and every asbestos fiber a person inhales is considered a cause
ofor a substantial contributing factor to mesothelioma. Dr. Lemen testified that with each and every
exposure to asbestos, and cach and every inhalation of asbestos fibers, the fibers add to the total
body burden of exposure and contnbute to the development of mesothelioma.

In their effort to demonstrate evidence of substanttal-factor causation, appellees also refer
to the testimony of Richard Kronenberg, M.D., a witness called to testify by Georgia-Pacific. Dr.
Kronenbery testified that asbestos discases result from a total accumulated exposure over a lifetime.
He stated that cach and every exposure would be a significant contributing factor to an asbestos
disease, and that all the exposures throughout Timothy’s life working with any sort of asbestos-
containing products contributed to the development of his discase.

l'he Texas Supreme Court has determined that an “each and every exposure” theory 1s
legally insufficient to support a finding of causation. /lores, 232 S.W.3d at 773. We agree with
Georgia-Pacific’s assertion that appellees did not establish substantial-factor causation to the extent
they improperly based their showing ot specific causation on their cxpert’s testimony and the

testimony of Dr. Kronenberg that cach and every expostire to asbestos caused or contributed to cause




Frmothy s mesothe homa,
Irequency, Proximity, and Regulanity ol Lxposure

Appellees contend that Georgra-Pactfic misstates the facts inasserting the appellees” expert
relied on the “each and every exposure” theory m support of substantial-factor causation. Instead,
appellees assert that in accordance with the substantial-factor causation standard, they presented
“substantial cvidence of Timothy’s ten years of frequent, proximate, and regular exposure to
Gicorgia-Pacitic asbestos joint compound. . . .7

Appellees contend that Timothy “used Georgia-Pacitic asbestos joint compound “many
times” over ten years.” Appellees assert that “[t]aking into account the frequency, proximity, and
regularity of Timothy’s exposure to Georgia-Pacific’s joint compound,” Dr. Hammar testified that
I'imothy’s exposure to Georgia-Pacific asbestos joint compound would have been sufficient in and
of itself to cause his mesothelioma.

It was Dr. Hammar’s understanding that from an carly age with his father, and then as he
grew older, Timothy “did a fair amount of work with the drywall work™ and he testified Timothy
was exposed to asbestos during mixing, sanding, and cleaning up ot drywall materials. Dr. Hammar
testified he had reviewed Timothy’s work history sheets “which chronicled Timothy’s work history
and what he had actually done during his life.” But he acknowledged that work history sheets do
not tell “the time of exposure and the intensity of the exposure the individual had.” Further, he had
not reviewed the deposition testimony of Timothy or Harold, although he acknowledged that
deposition testimony provides more details of the nature and amount of exposure than work history
sheets.

As s detatled above, the record does not contain “substantial” evidence of Timothy's

frequent use of or exposure to Georgira-Pacific joint compound for the period 1967 to 1977 and docs
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not establish Timothy's use of the jomt compound “many times™ over that pertod.” In fact, the
evidence revarding Timothy's exposure to asbestos-containing joint compound and the number of
times it occurred during the period 1967 to 1977 belies an assertion of exposure oceurring “many
times” and belies the information contained in Timothy’s work history sheets reviewed by Dr.
Hammar.”

We disagree with appellees’ contention that Georgia-Pacific is incorrect in arguing appellees
relied on the “cach and every exposure” theory to support substantial-factor causation. We also
disagree with appellees’ contention that, instead, they presented “substantial evidence of Timothy’s
ten years of frequent, proximate, and regular exposure to Georgia-Pacific asbestos joint compound”
to establish substantial-factor causation. See Jackson v. Anchor Packing Co., 994 F.2d 1295, 1308
(8th Cir. 1993) (although worker testified he worked with gaskets and packets “many times” during
years as mechanic, no evidence in record that he used gaskets many times and cannot tell whether
he used products “for two jobs or two hundred jobs™); Lohrmann, 782 F.2d at 1163 (ten to fifteen
occasions of exposure to ashestos-containing pipe covering lasting between one and eighteen hours
duration insufficient to satisty frequency-regularity-proximity test). On this record, there is
insufficient evidence of Timothy’s frequent and regular exposure to Georgia-Pacific’s asbestos-

containing joint compound during the relevant time period.

’ Appellees further svsert that Dimothy's exposure to Georgia-Pacific ashestos-containing jont compound “was far greater than any other

asbestos exposure.” Ts s apparently based on appellees “quantifying the ratio of [ Timothy s Jexposure to Cieorgta-Pacitic asbestos jomtcompound
as compared to hus other exposures.” which according to appellees was “ten years of Georgra-Pacitic asbestos jomt compound versus three months
ot exposure at Knos-Glass [siclosicmonths at Palestine Contractors, potential houschold exposure, and sporadic brake work.” Without endorsing
this methodology, we conclude this argument s inapposite to the “frequency. proxiimity. and regularity T test associated with substantial-tactor
cabsation.

9 . . B
Accordine o fimothy's work history sheets, tora period of over thinty years from the carly 1970+ Timothy swas exposed 1o asbestos tihers

trom Greorgia-Paciiic omt compounds through s work with or around them s i sclbomployed carpenter with oworkweok of over torty hours, at
oo residences wo Harold s a coworker and through houschobd exposure resaltng from Harold™s work as acarpenter
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Ouantitative Fvidence that Exposure Increased Risk of Developime Mesothchoma

Georuia-Pacilic also contends that appellees fatled to establish substantial-factor causation
because there is no evidence ol the quantitative exposure (dose) ot ashestos fibers from Georgra-
Pacitic asbestos-containing joint compound to which Timothy was exposed, and because appellees
failed to present cvidence of the minimum exposure level leading to an increased risk of
development of mesothehoma.

As set forth in Flores, Stephens, and Smith, the “cach and every exposure” theory and the
theory that there is no level of asbestos exposure below which the potential to develop mesothelioma
is not present have been rejected. See Flores, 232 S.W.3d at 76970, 773; Smith v. Kelly-Moore
Paint Co., 307 S.W.3d 829, 837 n.9, 839 (Tex. App.-Fort Worth, 2010, no pet.); Stephens, 239
S.W.3dat311,314-15. Inorder to prove substantial factor causation, a plaintiff must not only show
frequency. regularity, and proximity of exposure to the product, the plantiff must also show
reasonable quantitative evidence that the exposure increased the risk of developing the asbestos-
related injury. Flores, 232 S.W.3d at 769-72; Smith, 307 S.W.3d at 833; Stephens. 239 S.W.3d at
312. “Because most chemically induced adverse health effects clearly demonstrate “thresholds,’
there must be reasonable evidence that the exposure was of sufficient magnitude to exceed the
threshold before a likelihood of ‘causation’ can be inferred.” Flores, 232 S.W .3d at 773 (quoting
David L. Eaton, Scientific Judgment and Toxic Torts—A Primer in Toxicology for Judges and
Lawyers, 12 J.L. & POL’Y 5, 39 (2003)).

Flores mandates that a showing of substantial-factor causation include quantitative evidence
that Timothy's exposure to asbestos increased his risk of developing an asbestos-related injury. See
Flores,232S.W 3d at 772. Thus, the evidence had to not only show Timothy’s exposurc to Georgra-

Pacific ashestos-containing product on a frequent and regular basis, but also that the exposure was




mesutficient amoants to merease s nsk ot developme mesothehoma, /. at 76970

Appellees contend ther spectlic causationexpert, Dr. Hammar, “analyzed the nithematical
threshold of asbestos exposure leading to a multiple increased risk of mesothelioma, and testiticd
that Timothy's ten year exposure to Georgia-Pacific asbestos joint compound would have been
cnough i and ofisclfto cause his mesothelioma.” They state Dr. Hammar considered the threshold
for mcreased risk of developing mesothelioma to be 0.1 fiber cc,' and considered the frequency,
regularity, and fiber concentration of Timothy’s ten years of exposure to Georgia-Pacific asbestos-
containing joint compound, and testified, within a reasonable degree of medical certainty, that these
exposures were sulticient, in and of themselves, to have caused Timothy’s mesothelioma.

Dr. Hammar testified he does not know of any safe level of exposure to asbestos under which
disease does notoccur. He opined that exposure to friable' asbestos fibers above background levels
had the potential to contribute to the development of Timothy’s mesothelioma. It is his opinion that
every exposure above .1 fiber cc contributes to the development of mesothelioma. He stated that
nformation published in the Federal Register shows that at .1 fiber cc, statistically there are seven
cases of mesothelioma per year.

These dosage opinions are consistent with Dr. Hammar’s opinions in Stephens. There he
“opined that the level of exposure it takes to cause mesothelioma ‘could be any level above what
is considered to be background, which, from my definition, would be anything greater than .1 fiber
cc years.” In sum. he stated: “I'm going to express an opinion that each and every exposure that an

individual has in a bystander occupational setting causes their mesothelioma.™ Stephens, 239

10 L .
TAsbestos cxpastre s generatly measured mfibers per cubie contimeter (fibers/ce ) on an eight hour werghted average This s caleulated
by taking the amount of tie oo imdivdual s exposed to asbestos and mathematicatty caleufating a time werghted iverage over wi aght hour day
I alburban envivomme nts there g tevel of ashestos e the ambient air. This fevel, often called the background level, vanes irom tocation 1o

focation and ranues frony onoott e 0 fiberee” Bartel, Y16 Stpp at 607

SErable T retcora breahuble asbostos 7 See Flores ) 2328 W A at 767 06




S WAdat 310 He stated “that mesothehioma s dose-responsive discase, and that a threshold
exists “above which you may be at risk, below which you may not be at nisk” tor developing the
discase.”™ /d.

InStephens, there was no quantitative evidence of the plaintifts exposure to Georgia-Pacific
asbestos-containing joint compound, the product also at issue there. /d. at 321. Although the
hiterature and scientitic studies the experts rehed upon supported a reasonable inference that
exposure to chrysotile asbestos can increase a worker’s risk of developing mesothelioma, none of
those studies undertook the task of linking the minimum exposure level (or dosage) of joint
compound with a statistically significant increased risk of developing of the discase. /d. Thus, the
court held that the opinions offered by the plaintitfs’ experts, including Dr. Hammar, lacked the
factual and scientific foundation required by Flores and were legally insufficient proof of
substantial-factor causation necessary to support the jury's verdict. Stephens, 239 S.W.3d at 321.

According to John Maddox, M.D., the plaintitfs’ expert regarding specific causation in
Smith, “[blecause asbestos dust is so strongly associated with mesothelioma, proof of significant
exposure to asbestos dust 1s proof of specific causation.” Smith, 307 S.W.3d at 837. “Dr. Maddox
opined that it is generally accepted in the scientific community that there is no minimum level of
exposure to asbestos “above background levels’ below which adverse effects do not occur.” /fd.
After discussing the scientific literature relied upon by Dr. Maddox, the court held that the plaintiffs’
evidence “ultimately sufters the same defect as the plaintiff’s in Stephens™ and that under Flores,
Dr. Maddox’s opinion is msufticient as to specific causation. /d. at 839.

Here, appellees endeavor to rely on material practice simulation studies performed by their
general causationexpert, William Longo, Ph . amatertal scientist. Dr. Longo’s simulation studies

were mtended to determine the amounts of ashestos fibers released during mixing, sanding, and
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sweepmy Georer-Pactiic's (or its predecessor Bestwall's) ashestos-containing Jomt compound m
acontrolled environment. However, Dr. Longo adiitted his studies could not establish an cxposure
levelordose for Timothy, particularly because of the many variables in the circumstances ol a given
work activity and location of the activity. Thus, Dr. Longo’s testimony regarding the results of his
matertal practice simulation stidies do not quantify Timothy’s exposure to ashestos fibers from
Georgla-Pactilic asbestos-containing joint compound.

On this record, appellees’ cvidence is insufficient to provide quantitative evidence of
Timothy’s exposure to asbestos fibers from Georgia-Pacific’s asbestos-containing joint compound
or to establish Timothy’s exposure was in amounts sutficient to increase his risk of developing
mesothelioma. Therefore, appellees’ evidence is legally insufficient to establish substantial-factor
causation mandated by Flores.

For the reasons discussed above, appellees’ claims of negligence and product liabi lity require
proofofsubstantial-factor causation. See Flores, 232 S.W .3d at 774. We conclude that the evidence
presented attrialis legally insufficient proof of substantial-factor causation necessary to support the
jury’s neghigence and strict liability marketing defect verdicts against Georgia-Pacific. We sustain
Georgia-Pacific’s first issue.

APPELLANT’S SECOND AND THIRD ISSUES

[n its second issue, Georgia-Pacific asserts that there was no clear and convincing evidence
to support the jury’s tinding of Georgia-Pacific’s gross negligence. Our disposttion of Georgia-
Pacific’s first issue necessarily disposes of appellees’ gross negligence claim against Georgia-

Jacthic. See Transp. Ins. Co. v, Moriel, 879 SCW.2d 10, 23 (Tex.1994),
Georgra-Pacific contends in its third issue that the trial court erred in denying its motion for

mistrial and nr vacating the order granting a new trial, warranting a remand of this case to the triul




court. Our disposiion ot Georgia-Pactfic’s 1irst issue makes it unnecessary to address Georgia-
Pacitic’s third issue. See Tex. R App. P70,
CONCLUSION
here s fegally insutticient evidence of causation to support the verdict against Georgia-

Pacific. We reverse the trial court’s judgment and render judgment that appellees take nothing on

their claims against Georgla-Pacific.

ROBERT M. FILLMORE
JUSTICE
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