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Scott A. Smith
Direct Dial: 612-305-7543
Email: ssmith@nilanjohnson.com

March 5, 2010
Via Hand Delivery

Clerk of Appellate Courts

305 Minnesota Judicial Centre

25 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, MN 55155

Re: Curtis, et al. v. Altria Group, Inc., et al.
Case No. A10-215

Dear Clerk of Appellate Courts:

Enclosed herewith for filing in the above entitled matter, please find the original and four copies
of the Notice and Petition of the Chamber of Commerce of the United States of America to
Appear as Amicus Curiae in Support of Defendants’-Respondents’ Cross-Appeal of Order
Granting Class Certification.

By copy of this letter, we are serving counsel of record by mail. If any questions arise, please do
not hesitate to contact me.

SAS:cjw

Enclosure

cc: Benjamin J. Velzen
Martha K. Wivel
Stephen A. Sheller
William P. Studer
Kay Nord Hunt
Esther E. Berezofsky
Guy M. Struve
George W. Soule
Judith Bernstein-Gaets
Gregory P. Stone
John H. Beisner
Robert S. Conrad
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CASE NO. A10-215

STATE OF MINNESOTA
IN THE COURT OF APPEALS

Gregory Curtis, et al., Appellants
V.

Altria Group, Inc., et al., Respondents

NOTICE AND PETITION OF THE CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA TO APPEAR AS AMICUS CURIAE IN
SUPPORT OF DEFENDANTS’-RESPONDENTS’ CROSS-APPEAL OF
ORDER GRANTING CLASS CERTIFICATION

The Chamber of Commerce of the United States of America (“the
Chamber”) hereby moves, pursuant to Minnesota Rule of Appellate Procedure
129.01, for leave to file a brief as amicus curiae in support of Defendants’-
Respondents’ cross-appeal of the trial court’s order granting class certification. In
support of this motion, the Chamber states the following:

1. The Chamber is the world’s largest business federation, representing
300,000 direct members and indirectly representing an underlying membership of
more than three million companies and professional organizations of every size, in
every industry sector, and from every region of the country. The Chamber is well

positioned to assist the Court in evaluating the parties’ arguments because the

1
ND: 4814-9231-9749



Chamber regularly advances the interests of its members in courts throughout the
country on issues of critical concern to the business community, and has
participated as amicus curiae in numerous cases addressing class certification.

2. Plaintiffs-Appellants alleged that Defendants-Respondents
deceptively marketed Marlboro Lights cigarettes. The trial court granted class
certification of Plaintiffs’-Appellants’ claims under the Minnesota Consumer
Fraud, False Advertising, Deceptive Trade Practices, and Unfair Trade Practices
Acts.

3. Minnesota courts have interpreted this State’s consumer protection
laws to require plaintiffs to demonstrate a causal nexus between a defendant’s
allegedly deceptive conduct and a plaintiff’s alleged injury. Courts around the
country have recognized under similar statutes that class certification is improper
where plaintiffs allege that they would not have purchased a product but for the
defendant’s alleged misrepresentations. As these courts have noted, determining
whether there is a causal nexus between an alleged fraud and a consumer’s
decision to purchase a product requires an inherently individualized inquiry,
unsuited for a classwide proceeding. The trial court’s order runs contrary to that
well-reasoned precedent.

4. Allowing the order to stand will threaten the ability of Minnesota

businesses to fairly defend themselves against potentially bankrupting lawsuits. It
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will also impose substantial costs on automobile, pharmaceutical, chemical and
numerous other companies that do business in Minnesota — both in terms of
increased litigation expenses and by imposing a competitive disadvantage vis-a-vis
companies not subjected to the same litigation burdens. As previously noted, the
Chamber is uniquely suited to assist the Court in its disposition of this Case
because the organization has a wealth of experience in class action litigation.

4, The Chamber’s interest has both private and public dimensions. Its
interest is private in the sense that many of its members are private businesses
whose interests are implicated by the outcome of this case. But its interest is also
public. Many of the Chamber’s members are publicly-held corporations, meaning
that the outcome of this case will affect not only the interests of these businesses,
but the great many people, including Minnesota citizens, who have an ownership
interest in the form of stock in those businesses. Furthermore, the Chamber’s
interest in this case extends to the important public policy implications of the class
certification decision below, which will affect businesses, consumers, and the basic
functioning of trial courts in this State.

5. This application is timely because it is filed “no later than 15 days
after the filing of the notice of appeal” by the Defendants-Respondents. See R.

129.1. Although an earlier notice of appeal was filed in this case by Plaintiffs-
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Appellants, the Chamber proposes to file a brief in support of the cross-appeal of

Defendants-Respondents. Thus, the relevant notice of appeal for the purposes of

this motion is the one filed on February 19, 2010.

WHEREFORE, the Chamber of Commerce of the United States of America

respectfully requests that this Court grant it leave to appear as amicus curiae and to

file a brief in support of the cross-appeal of the trial court’s order granting class

certification.

Dated: March 5, 2010

John H. Beisner

Jessica D. Miller

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
1440 New York Avenue, N.W.
Washington, D.C. 20005

HNSON LEWIS PA

By A ] “/‘M/ "
Scott A. Smith (#174026)

400 One Financial Plaza

120 South Sixth Street

Minneapolis, MN 55402

Phone: (612) 305-7500

Robin S. Conrad

Amar D. Sarwal

NATIONAL CHAMBER
LITIGATION CENTER, INC.
1615 H Street, N.W.
Washington, D.C. 20062

Counsel for Amicus Curiae Chamber of
Commerce of the United States of America
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AFFIDAVIT OF SERVICE

Case Name: Curtis, et al. v. Altria Group, Inc., et al

Appellate Court File: A10-0215

STATE OF MINNESOTA )
)ss
COUNTY OF HENNEPIN )

Carol J. Wochnick, being first duly sworn upon oath, deposes and says that on the 5th
day of March, 2010, she served a copy of the following:

1. Notice and Petition of the Chamber of Commerce of the United States of America to
Appear as Amicus Curiae in Support of Defendants’-Respondents’ Cross-Appeal of

Order Granting Class Certification.

on the individuals listed below by mailing a copy thereof, enclosed in an envelope, postage
prepaid, and by depositing the same in the post office at Minneapolis, Minnesota directed to said

attorney at the last known address, at :

Benjamin J. Velzen

State of Minnesota, Office of the Attorney
General

Suite 1400, 445 Minnesota Street

St. Paul, MN 55101

651-757-1235 — Phone

651-282-5437

Kay Nord Hunt

Ehrich Koch

Lommen, Abdo, Cole, King & Stageberg, PA
Suite 2000, IDS Center

80 South 8" Street

Minneapolis, MN 55402

800-752-4297 — Phone

612-339-8064 — Fax

Esther E. Berezofsky

Williams Cuker Berezofsky
Woodland Falls Corporate Center
210 Lake Drive East, Suite 101
Cherry Hill, NJ 08002
856-667-0500 — Phone
856-66-5133 — Fax
eberezofsky&weblegal.com

ND: 4850-1573-1717

Martha K. Wivel

219 River street, #105
P.O. Box 339

Cook, MN 55723
218-666-0250 — phone
218-666-0250 — fax

mvivell@msn.com

Stephen A. Sheller
Sheller, P.C.

1528 Walnut Street
Philadelphia, PA 19102
215-790-7300 — Phone
215-546-0942 — Fax
sasheller@sheller.com

William P. Studer

Oppenheimer, Wolff & Donnelly, LLP
Plaza VII, Suite 3300

45 South Seventh Street

Minneapolis, MN 55402
612-607-7000 — Phone

612-607-7100 — Fax
wstuder@oppeheimer.com




Guy M. Struve

Frances E. Bivens

Ross B. Galin

Davis Polk & Wardwell, LLP
450 Lexington Avenue, Room 3030
New York, NY 10017
212-450-4192 — Phone
212-450-3800 — Fax
guy.struve@dpw.com
frances.bivenst@dpw.com
ross.galinf@dpw.com

Judith Bernstein-Gaeta (pro hac vice)
Arnold & Porter, LLP

555 12" Street NW

Washington, DC 20004
202-942-5716 — Phone
202-942-5999 — Fax
judith_bernstein-gaeta(@aporter.com

Subscribed and sworn to before me
this 5th day of March,;,2010

g Wu
Ntixry Public L

WKy

' ;‘&g KATHLEEN A. KULLMANN
%5 NOTARY PUBLIC-MINNESOTA
5 My Commission Expires Jan. 31, 2015
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George W. Soule

Nathan J. Marcusen

Bowman & Brook, LLP

150 South Fifth Street

Suite 3000

Minneapolis, MN 55402

612-339-8682 — Phone

612-672-3200 — Fax
george.soule@msp.bowmanandbrooke.com
nathan.marcusen@msp.bowmanandbrooke.com

Gregory P. Stone (pro hac vice)
Sean Eskovitz (pro hac vice)
Bethany C. Woodard (pro hac vice)
Munger, Tolles & Olson, LLP

355 South Grand Avenue, 35" Floor
Los Angeles, CA 90071-1560
213-683-9100 - Phone
213-687-3702 — Fax
greogry.stone@mto.com
sean.eskovitzi@mto.com
bethany.woodard(@mto.com

(pael S ctpnsivee

Carol J. Wochnick




