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CRAFFEQ, J.:

We are asked in these two appeal s whet her towns nmay ban
oil and gas production activities, including hydrofracking,
wi t hi n muni ci pal boundaries through the adoption of |ocal zoning

| aws. W conclude that they nay because the supersession cl ause
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in the statewide O1l, Gas and Solution Mning Law (OGSM.) does
not preenpt the hone rule authority vested in nmunicipalities to
regul ate | and use. The orders of the Appellate D vision should
therefore be affirned.

I .
Matter of Wallach v Town of Dryden

Respondent Town of Dryden is a rural community | ocated
i n Tonpkins County, New York. Land use in Dryden is governed by
a conprehensive plan and zoni ng ordi nance. The underlying goa
of the conprehensive plan is to "[p]reserve the rural and small
town character of the Town of Dryden, and the quality of life its
residents enjoy, as the town continues to grow in the com ng
decades." Despite the fact that oil and gas drilling has not
hi storically been associated with Dryden, its location within the
Mar cel  us Shal e regi on has piqued the interest of the natural gas
i ndustry.

The Marcel lus Shale formati on covers a vast area across
sections of a nunber of states, including New York, Pennsylvania,
OChio and West Virginia. Natural gas -- primarily nethane -- is
found in shale deposits buried thousands of feet bel ow the
surface and can be extracted through the conbi ned use of
hori zontal drilling and hydrofracking. To access the natura
gas, a well is drilled vertically to a location just above the
target depth, at which point the well beconmes a horizontal tunnel

in order to maxi m ze the nunber of pathways through which the gas
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may be renpbved. The process of hydraulic fracturing -- comonly
referred to as hydrofracking -- can then comrence. Hydrofracking
involves the injection of |arge amounts of pressurized fluids
(water and chem cals) to stinmulate or fracture the shale

formati ons, causing the rel ease of the natural gas (see generally

U S. Dept. of Energy, Natural Gas from Shale: Questions and

Answers [Apr. 2013], available at http://ww. energy. gov/sites/
prod/fil es/2013/04/f0/ conpl ete_brochure. pdf [accessed June 18,
2014]) .1

In 2006, petitioner Norse Energy Corp. USA (Norse),
through its predecessors, began acquiring oil and gas | eases from
| andowners in Dryden for the purpose of exploring and devel opi ng
natural gas resources.? The Town Board took the position that
gas extraction activities were prohibited in Dryden because such
operations fell within the catch-all provision of its zoning
ordi nance that precluded any uses not specifically allowed.
Nevert hel ess, the Town Board decided to engage in a

"clarification" of the issue. After holding a public hearing and

! There remai ns an ongoi ng public debate about the
potential environmental and safety risks associated with shale
gas production. Currently, there is a statewi de noratorium on
"hi gh-vol ume hydraulic fracturing conbined with horizont al
drilling" pending further study of the associated environnent al
impacts (9 NYCRR 7.41 [Executive Order No. 41]; see also 9 NYCRR
8.2 [Executive Order No. 2]).

2 Norse has since initiated bankruptcy proceedi ngs and Mark
S. Wallach, as bankruptcy trustee, has been substituted as the
petitioner. For ease of reference, petitioner in this case wl]l
continue to be referred to as Norse.
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reviewi ng a nunber of relevant scientific studies, the Town Board
unani nously voted to anend the zoning ordi nance in August 2011 to
specify that all oil and gas exploration, extraction and storage
activities were not permtted in Dryden. The anendnment al so
purported to invalidate any oil and gas permt issued by a state
or federal agency. |In adopting the anmendnent, the Town Board
declared that the industrial use of land in the "rural
envi ronnent of Dryden" for natural gas purposes "woul d endanger
the health, safety and general welfare of the community through
the deposit of toxins into the air, soil, water, environnent, and
in the bodies of residents."

A nmonth later, Norse commenced this hybrid CPLR article
78 proceedi ng and declaratory judgnent action to challenge the
validity of the zoning anendnent. Norse asserted that Dryden
| acked the authority to prohibit natural gas exploration and
extraction activities because section 23-0303 (2) of the
Envi ronmental Conservation Law (ECL) -- the supersession clause
inthe Gl, Gas and Solution Mning Law (OGSM.) -- denonstrated
that the State Legislature intended to preenpt |ocal zoning |aws
that curtailed energy production. |In response, Dryden noved for
summary judgnent, seeking a declaration that the zoni ng amendnent
was a valid exercise of its home rule powers

Suprene Court granted Dryden's notion and decl ared the
amendnent valid with one exception -- it struck down the

provision invalidating state and federal permts. The Appellate
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Division affirmed, rejecting Norse's claimthat the OGSM
preenpted Dryden's zoni ng anendnent (108 AD3d 25 [3d Dept 2013]).
We granted Norse | eave to appeal (21 NY3d 863 [2013]).

Cooperstown Hol stein Corporation v Town of Mddl efield

Respondent Town of M ddl efield, which includes a
portion of the Village of Cooperstown, is located in Qsego
County, New York, and its principal industries are agriculture
and tourism Its land use is regulated by a nmaster plan and
zoning ordinance. Simlar to Dryden, there has been no oil or
gas presence in Mddlefield until 2007, when plaintiff
Cooper st own Hol stein Corporation (CHC) executed two | eases with a
| andowner to explore the possibility of devel opi ng natural gas
resources through hydrofracking.

Al t hough the Town clained that its zoning ordi nhance
al ready prohibited natural gas exploration on the basis that it
was not listed as a perm ssible Iand use, it undertook a | engthy
and detailed review of the issue in 2011. After comm ssioning a
study to weigh the inpacts that hydrofracki ng woul d have on
M ddl efi el d and conducting public neetings, the Town Board, by a
unani nous vote, anmended its master plan to adopt a zoning
provi sion classifying a range of heavy industrial uses, including
oil, gas and solution mning and drilling, as prohibited uses.
The Town Board reasoned that the "Cooperstown area is known
worl dwi de for its clean air, clean water, farnms, forests, hills,

trout streamnms, scenic viewsheds, historic sites, quaint village
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and hamets, rural lifestyle, recreational activities, sense of
hi story, and history of |andscape conservation,"” and concl uded
that industrialization, such as hydrofracking, would "elimnate
many of these features"” and "irreversibly overwhel mthe rural
character of the Town."

CHC pronptly brought this action to set aside the
zoning law, contending that it was preenpted by the supersession
provision in the OGSM.. CHC and M ddl efield each noved for
summary judgnent. Suprene Court denied CHC s notion and granted
M ddl efield' s cross-notion to dism ss the conpl aint, uphol ding
the legality of the zoning law (35 Msc 3d 767 [Sup &, QO sego
County 2012]). The Appellate Division affirnmed (106 AD3d 1170
[ 3d Dept 2013]), and we granted CHC | eave to appeal (21 Ny3d 863
[2013]).

.

On appeal, Norse and CHC, supported by several am ci
curiae, press their contention that Dryden and M ddl efield
(collectively, the Towns) |acked the authority to proscribe
hydr of racki ng and associ ated natural gas activities within their
town boundaries. They assert that the energy policy of New York
as exenplified by the statew de OGSM., requires a uniform
approach and cannot be subject to regulation by a nelange of the
State's 932 towns. They nmaintain that the OGSM. contains a
supersessi on cl ause that expressly preenpts all |ocal zoning

| aws, like those enacted by the Towns, which restrict or forbid
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oil and gas operations on real property within a municipality.
The Towns, joined by other am ci curiae, respond that the courts
bel ow correctly concluded that they acted within their honme rule
authority in adopting the challenged |ocal |aws. They urge that
the ability of localities to restrict the industrial use of |and
with the ains of preserving the characteristics of their
communities and protecting the health, safety and general welfare
of their citizens inplicates the very essence of nunicipa
governance. They further contend that, when anal yzed under the
principles set forth in our precedent, the OGSM. and its
super sessi on clause do not extinguish their zoning powers.

Unl i ke our dissenting colleagues, we believe that the Towns have
the better argunent.

Qur analysis begins with a review of the source of
muni ci pal authority to regulate land use and the limts the State
may i npose on this power. Article I X, the "hone rule" provision
of the New York Constitution, states that "every |ocal governnent
shal | have power to adopt and anmend | ocal |aws not inconsistent
with the provisions of this constitution or any general |aw .
except to the extent that the legislature shall restrict the
adoption of such a local law' (NY Const, art IX, 8§ 2 [c] [ii]).
To inplenment this constitutional mandate, the State Legislature
enacted the Municipal Honme Rule Law, which enpowers | oca
governments to pass laws both for the "protection and enhancenent

of [their] physical and visual environnent"” (Minicipal Honme Rul e
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Law 8 10 [1] [ii] [a] [211]) and for the "governnent, protection,
order, conduct, safety, health and well-bei ng of persons or
property therein” (Minicipal Hone Rule Law 8 10 [1] [ii] [a]
[12]). The Legislature |ikew se authorized towns to enact zoning
| aws for the purpose of fostering "the health, safety, norals, or
the general welfare of the community"” (Town Law 8 261; see
also Statute of Local Governnments 8 10 [6] [granting towns "the
power to adopt, amend and repeal zoning regulations"]). As a
fundanental precept, the Legislature has recogni zed that the
| ocal regulation of land use is "[a]nong the nost significant
powers and duties granted . . . to a town government” (Town Law
§ 272-a [1] [b]).

We, too, have designated the regul ation of |and use
t hrough the adoption of zoning ordi nances as one of the core

powers of |ocal governance (see DIL Rest. Corp. v Gty of New

York, 96 Ny2d 91, 96 [2001]). Wthout question, municipalities
may "enact | and-use restrictions or controls to enhance the
quality of life by preserving the character and desirable

aesthetic features of [the community]" (Trustees of Union Coll

in Town of Schenectady in State of N Y. v Menbers of Schenectady

Gty Council, 91 Ny2d 161, 165 [1997] [internal quotation marks

and citation omtted]). And we have repeatedly highlighted the
breadth of a municipality's zoning powers to "provide for the
devel opnent of a bal anced, cohesive conmunity"” in consideration

of "regional needs and requirenents” (Matter of Gernatt Asphalt
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Prods. v Town of Sardinia, 87 NYy2d 668, 683 [1996]; see

also Udell v Haas, 21 Ny2d 463, 469 [1968] ["Underlying the
entire concept of zoning is the assunption that zoning can be a
vital tool for maintaining a civilized formof existence."]).
That being said, as a political subdivision of the
State, a town nay not enact ordinances that conflict with the
State Constitution or any general |aw (see Minicipal Hone Rul e
Law 8 10 [1] [i], [ii]). Under the preenption doctrine, a |ocal
| aw pronul gated under a nmunicipality's honme rule authority nust
yield to an inconsistent state | aw as a consequence of "the
untramel ed primacy of the Legislature to act with respect to

matters of State concern” (Al bany Area Bldrs. Assn. v Town of

Gui l derland, 74 Ny2d 372, 377 [1989] [internal quotation marks,

ellipses and citation omtted]). But we do not lightly presune
preenpti on where the preem nent power of a locality to regulate
land use is at stake. Rather, we will invalidate a zoning | aw
only where there is a "clear expression of legislative intent to
preenpt |ocal control over |land use" (CGernatt, 87 NY2d at 682).
Awar e of these principles, Norse and CHC do not dispute
that, absent a state legislative directive to the contrary,
muni ci palities would ordinarily possess the hone rule authority
to restrict the use of land for oil and gas activities in
furtherance of local interests. They claim however, that the
State Legislature has clearly expressed its intent to preenpt

zoning laws of |ocal governnents through the OGSM.' s
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"supersession clause,” which reads:

"The provisions of this article [i.e., the

OGSM.] shall supersede all local laws or
ordi nances relating to the requl ati on of the
oil, gas and solution nmning industries; but

shal | not supersede | ocal governnent

jurisdiction over |local roads or the rights

of | ocal governnments under the real property

tax law' (ECL 23-0303 [2] [enphasis added]).
According to Norse and CHC, this provision should be interpreted
broadly to reach zoning laws that restrict, or as presented here,
prohibit oil and gas activities, including hydrofracking, wthin
muni ci pal boundari es.

We do not exam ne the preenptive sweep of this
supersessi on clause on a blank slate. The scope of section 23-

0303 (2) must be construed in light of our decision in Matter of

Frew Run Gravel Prods. v Town of Carroll (71 Ny2d 126 [1987]),

which articul ated the anal ytical framework to determ ne whether a
super sessi on cl ause expressly preenpts a |local zoning | aw.

There, we held that this question nmay be answered by consi dering
three factors: (1) the plain | anguage of the supersession clause;
(2) the statutory schene as a whole; and (3) the rel evant

| egi slative history. The goal of this three-part inquiry, as
with any statutory interpretation analysis, is to discern the

Legislature's intent.® Before applying the tripartite test to

® In Frew Run, we found that the preenption issue was a
matter of statutory construction and not a search for inplied
preenpti on because the Legislature had included an express
supersession clause within the Mned Land Recl anation Law, the
rel evant statutory schenme (see Frew Run, 71 Ny2d at 130-131).
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t he supersession clause at issue, it is necessary to discuss Frew
Run in nore detail as that precedent bears directly on the
out conme of these cases.

At issue in Frew Run was the validity of the Town of
Carroll's zoning ordi nance establishing a zoning district where
sand and gravel operations were not permtted. A conpany seeking
to open a sand and gravel mne in the town chall enged the zoning
law, arguing that it was preenpted by the supersession clause in
the statew de M ned Land Recl amation Law (M.RL), which, at the
tinme, provided:

"For the purposes stated herein, this title

shal | supersede all other state and | oca

laws relating to the extractive mning

i ndustry; provided, however, that nothing in

this title shall be construed to prevent any

| ocal governnment from enacting |ocal zoning

ordi nances or other |ocal |aws which inpose

stricter mned |and reclamati on standards or

requi renents than those found herein" (ECL
23-2703 [fornmer (2)] [enphasis added]).

We rejected the mning conpany's contention that the
cl ause preenpted the | and use restriction, explaining that the
pl ai n | anguage of the phrase "local laws relating to the
extractive mning industry” did not enconpass zoning provisions.
I nstead, we held that the zoning law "relates not to the
extractive mning industry but to an entirely different subject
matter and purpose . . . the use of land in the Town of Carroll"
(Erew Run, 71 NY2d at 131 [internal quotation marks and citation
omtted]). Drawing a distinction between | ocal regul ations

addressing "the actual operation and process of mning" and

- 11 -
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zoning laws regulating | and use generally, we concluded that only
the former category was preenpted by the MLRL's supersession
clause (id. at 133). 1In effect, local laws that purported to
regul ate the "how' of mning activities and operations were
preenpt ed whereas those limting "where" mning could take pl ace
were not (see id. at 131).

We further determ ned that our plain | anguage
construction of the supersession clause in Frew Run was
consistent wwth the MLRL as a whole and its legislative history
-- the second and third factors. W noted that the binary
pur poses of the MLRL were "to foster a healthy, grow ng m ning
i ndustry” and to "aid in assuring that |and danmaged by m ni ng
operations is restored to a reasonably useful and attractive
condition" (id. at 132 [internal quotation marks and citation
omtted]), and that the legislative history reflected a goal of
pronoting the "mning industry by the adoption of standard and
uniformrestrictions and regulations to replace the existing
pat chwor k system of |ocal ordinances" (id. [internal quotation
mar ks, brackets and citation omtted]). Fromthe statutory
schenme and | egislative history, we discerned that the "sole
pur pose” of the supersession clause was to prevent localities
from enacting ordi nances "dealing with the actual operation and
process of mning" because such laws would "frustrate the
statutory purpose of encouraging mning through standardi zation

of regulations pertaining to mning operations” (id. at 133). In
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contrast, zoning laws restricting the | ocation of m ning
operations within a town fell outside the preenptive orbit of the
cl ause because "nothing in the Mned Land Reclamation Law or its
history . . . suggests that its reach was intended to be broader
than necessary to preenpt conflicting regulations dealing with
m ni ng operations and reclamati on of mned |ands" (id.).

GQui ded by these principles, we now apply Frew Run's
three-part inquiry to the OGSM.'s supersession cl ause.

(1) Plain Language

The first factor in assessing whether a supersession
provi sion preenpts |ocal control over |and use requires us to
exam ne the words of the clause itself. And because the text of
a statutory provision "is the clearest indicator of |egislative

intent" (Matter of DaimlerChrysler Corp. v Spitzer, 7 NY3d 653,

660 [2006]), this factor is nost inportant.

The operative text of the OGSM.'s supersession cl ause
is quite close to the provision we analyzed in Frew Run
preenpting local laws "relating to the regulation of the oil, gas
and solution mning industries" (ECL 23-0303 [2]; conpare ECL 23-
2703 [former (2)] [preenpting local laws "relating to the
extractive mning industry”]). Based on the simlarities between
the two state statutes, we decline the invitation of Norse and
CHC to ascribe a broader neaning to the | anguage used in the
OGSM.. To the contrary, the distinction we drew in Frew Run

applies with equal force here, such that ECL 23-0303 (2) is npst
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naturally read as preenpting only local |aws that purport to
regul ate the actual operations of oil and gas activities, not
zoni ng ordi nances that restrict or prohibit certain |and uses
wi thin town boundaries. Plainly, the zoning laws in these cases
are directed at regulating | and use generally and do not attenpt
to govern the details, procedures or operations of the oil and
gas industries. Although the zoning laws wi Il undeniably have an
i mpact on oil and gas enterprises, as in Frew Run, "this
incidental control resulting fromthe nunicipality's exercise of
its right to regulate | and use through zoning is not the type of
regul atory enactnent relating to the [oil, gas and solution
m ning industries] which the Legislature could have envisioned as
being within the prohibition of the statute" (Frew Run, 71 Ny2d
at 131).

Nevert hel ess, Norse and CHC, relying on the secondary
clause in the OGSM.' s supersession provision -- preserving "loca
government jurisdiction over local roads or the rights of |oca
governnments under the real property tax law' (ECL 23-0303 [2]) --
contend that the operative text cannot be limted to |ocal |aws
that purport to regulate the actual operations of oil and gas
conpani es. They submt that the secondary clause's exenption of
| ocal jurisdiction over roads and taxes nmakes sense only if the
preenptive span of the operative text is broader than we have
al | oned because roads and taxes are not associated wth

"operations."” Consequently, they argue that there would have
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been no need for the Legislature to exclude themfromthe
operative | anguage if supersession was limted to |local |aws
aimed at oil and gas operations.

We find this textual argunment m splaced because | ocal
regul ati on of roads and taxes can fairly be characterized as
touchi ng on the operations of the oil and gas industries and
woul d have been preenpted absent the secondary savings cl ause.
The State Legislature's decision to preserve "local governnent
jurisdiction over |ocal roads" was appropriate given the heavy
truck and equi pnent traffic typically associated wwth oil and gas
production, including water and wastewater hauling. Local |aws
dictating the nunber of daily truck trips or the weight and
| ength of vehicles bear directly on industry operations and woul d
ot herwi se be preenpted absent the secondary clause. Simlarly,
the preservation of "the rights of |ocal governments under the
real property tax |law' nust be read in conjunction with section
594 of the Real Property Tax Law, which allows nunicipalities to
i npose taxes on oil and gas busi nesses. Because these speci al
taxes are based on the | evel of production, they can be viewed as
affecting the operations of the oil and gas industry, such that
it was reasonable for the Legislature to carve out an exception
fromthe preenptive scope of the operative text. W are
t heref ore unpersuaded by the claimof Norse and CHC that the

pl ai n | anguage of ECL 23-0303 (2) as a whol e supports preenption
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of the Towns' zoning | aws.*

I ndeed, it is instructive to conpare the OGSM.' s
supersession clause to other statutes that clearly preenpt hone
rule zoning powers. Unlike ECL 23-0303 (2), such provisions
often explicitly include zoning in the preenptive | anguage
enpl oyed by the Legislature (see e.qg. ECL 27-1107 [prohibiting
muni ci palities fromrequiring "any approval, consent, permt,

certificate or other condition including conformty wth |oca

* Norse and CHC al so assert that we should not follow Frew
Run because of a difference between the | anguage used in the
supersession clause in that case and the OGSM.'s supersession
provi sion. They point out that the savings portion of the MLRL
cl ause di scussed in Frew Run explicitly preserved the ability of
muni cipalities to enact "local zoning ordinances" (ECL 23-2703
[former (2)]) and contend that, had the Legislature intended to
reserve |l ocal zoning powers in the OGSM.'s supersession cl ause,
it would have simlarly included those powers in the secondary
exenption | anguage. But Norse's and CHC s position does not
w thstand cl oser scrutiny. The savings clause in Frew Run did
not broadly protect all l|ocal zoning |laws; rather, it reserved
only "local zoning ordinances or other local |aws which inpose
stricter mned land reclamation standards or requirenents than
those found [in the MLRL]" (ECL 23-2703 [forner (2)] [enphasis
added]). In Frew Run, we explained that although the preenptive
reach of the operative text precluded any |ocal |aw purporting to
regul ate the operations of mning activities, the limted carve-
out allowed nunicipalities to adopt nore stringent requirenents
for distinct reclamation operations, a result that was
"consistent with the statute's over-all aimof protecting the
environnent” (FErew Run, 71 NY2d at 133). Contrary to the
suggestion of Norse and CHC, we did not uphold the town's zoning
restriction in Frew Run based on the secondary savings cl ause --
it did not fall within that provision because it was not ainmed at
recl amation projects. Rather, we held nore generally that the
preenptive text sinply did not enconpass the zoning law in the
first place. So too with the operative portion of the OGSM.'s
super sessi on provi sion.

- 16 -
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zoning or |and use |l aws and ordi nances" for the siting of
hazardous waste facilities]; Mental Hygiene Law 8§ 41.34 [f] ["A
community residence established pursuant to this section and
famly care honmes shall be deened a famly unit, for the purposes
of local laws and ordi nances."]; Racing, Pari-Mtuel \Wagering and
Breeding Law 8§ 1366 ["Notw t hstandi ng any inconsi stent provision
of law, gam ng authorized at a |ocation pursuant to this article
shal | be deened an approved activity for such | ocation under the
relevant city, county, town, or village |and use or zoning
ordi nances, rules, or regulations."]).

Further, the | egislative schenes of which these
preenption clauses are a part typically include other statutory
saf eguards that take into account | ocal considerations that
ot herwi se woul d have been protected by traditional mnunicipa
zoni ng powers (see e.qg. ECL 27-1103 [2] [g] [requiring the
Depart ment of Conservation to consider the "inpact on the
muni ci pality where the facility is to be sited in terns of
heal th, safety, cost and consistency with |ocal planning, zoning
or land use |laws and ordi nances"]; Mental Hygiene Law § 41. 34 [c]
[al l owi ng municipalities a neans of objecting to the placenent of
community residential facilities]; Racing, Pari-Mtuel Wgering
and Breeding Law 8 1320 [2] [mandating the consideration of | ocal
i npacts and community support in the siting of gam ng
facilities]). Norse and CHC are unable to point to any

conpar abl e neasures in the OGSM. that account for the salient
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| ocal interests in the context of drilling and hydrofracking
activities.

In sum the plain |anguage of ECL 23-0303 (2) does not
support preenption with respect to the Towns' zoning | aws.

(2) Statutory Schene

The second factor relevant to discerning whether a
super sessi on cl ause preenpts |ocal zoning powers involves an
assessnent of the clause's role in the statutory franework as a
whole. W therefore turn to the OGSM. -- article 23 of the
Envi ronnent al Conservation Law.

The stated purposes of the OGSM. are fourfold: (i) "to
regul ate the devel opnent, production and utilization of natura
resources of oil and gas in this state in such a manner as w ||
prevent waste"; (ii) "to authorize and to provide for the
operation and devel opnent of oil and gas properties in such a
manner that a greater ultimte recovery of oil and gas may be
had"; (iii) to protect the "correlative rights of all owners and
the rights of all persons including | andowners and the genera
public"; and (iv) to regulate "the underground storage of gas,
the solution mning of salt and geothermal, stratigraphic and
bri ne disposal wells" (ECL 23-0301).

In furtherance of these goals, the OGSML sets forth a
detail ed regi me under which the New York State Departnent of
Envi ronmental Conservation is entrusted to regulate oil, gas and

solution mning activities and to pronmul gate and enforce
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appropriate rules. In particular, the Departnent is enpowered to
“[r]equire the drilling, casing, operation, plugging and
repl uggi ng of wells and reclamation of surrounding |land in
accordance with the rules and regul ati ons of the departnment” (ECL
23-0305 [8] [d]); enter and plug or replug abandoned wel | s when
t he owner has viol ated Departnent regul ations (ECL 23-0305 [ 8]
[e]); conpel operators to furnish the Departnment with a bond to
ensure conpliance (ECL 23-0305 [8] [Kk]); order the imedi ate
suspension of drilling operations that are in violation of
Departnent regul ations (ECL 23-0305 [8] [g]); require operators
to file well logs and sanples with the Department (ECL 23-0305
[8] [i]); grant well permts for oil and gas drilling (ECL 23-
0501); issue orders governing the appropriate spaci ng between oil
and gas wells to pronote efficient drilling and prevent waste
(ECL 23-0503); oversee the integration of oil and gas fields to
prevent waste (ECL 23-0701, 23-0901); execute |eases on behal f of
the State for oil and gas exploration and production (ECL 23-
1101); and issue permts for underground storage reservoirs (ECL
23-1301).

Based on these provisions, it is readily apparent that
the OGSM. is concerned with the Departnent's regul ati on and
authority regarding the safety, technical and operational aspects
of oil and gas activities across the State. The supersession
clause in ECL 23-0303 (2) fits confortably within this

| egi slative framework since it invalidates |ocal |aws that woul d
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intrude on the Departnment's regul atory oversight of the
i ndustry's operations, thereby ensuring uniformexploratory and
extraction processes related to oil and gas production. Simlar
to the scope of the MLRL in Frew Run, we perceive nothing in the
vari ous provisions of the OGSM indicating that the supersession
cl ause was neant to be broader than required to preenpt
conflicting local laws directed at the technical operations of
the industry.

And contrary to the position advanced by Norse and CHC
we see no inconsistency between the preservation of |ocal zoning
authority and the OGSM.'s policies of preventing "waste" and
pronoting a "greater ultimte recovery of oil and gas" (ECL 23-
0301), or the statute's spacing provisions for wells (see ECL 23-
0501, 23-0503). Waste is used as a termof art in the OGSM
meani ng, anmong ot her things, the "inefficient, excessive or
i mproper use of, or the unnecessary dissipation of reservoir
energy" and the "locating, spacing, drilling, equipping,
operating, or producing of any oil or gas well or wells in a
manner whi ch causes or tends to cause reduction in the quantity
of oil or gas ultimately recoverable” (ECL 23-0101 [20] [Db],
[c]). The OGSM.'s overriding concern with preventing waste is
l[imted to inefficient or inproper drilling activities that
result in the unnecessary waste of natural resources. Nothing in
the statute points to the conclusion that a nunicipality's

decision not to permt drilling equates to waste. The OGSM.'s
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rel ated goal of ensuring a "greater ultinmate recovery” and its
wel | -spacing provisions -- designed to |imt the nunber of wells
that may be drilled into an underground pool of oil or gas -- are
likewise directly related to the concept of waste prevention and
do not conpel a different result. As the Appellate Division
bel ow aptly observed in the Dryden case:

"the wel | -spacing provisions of the OGSM

concern technical, operational aspects of

drilling and are separate and distinct froma

muni ci pality's zoning authority, such that

the two do not conflict, but rather, may

har noni ously coexist; the zoning law w ||

dictate in which, if any, districts drilling

may occur, while the OGSM. instructs

operators as to the proper spacing of the

units within those districts in order to

prevent waste" (108 AD3d at 37).

Consequently, our interpretation of the OGSM.'s
supersession clause is consistent with the overarching statutory
structure.?

(3) Legislative History

The third and final factor for review in deciding

whet her the supersession clause preenpts | ocal zoning powers

> Norse and CHC al so claimthat the OGSM.'s policy of
protecting correlative rights (see ECL 23-0301) mlitates in
favor of a broader reading of the supersession clause. But the
concept of correlative rights -- under which "each | andowner is
entitled to be conpensated for the production of the oil or gas
| ocated in the pool beneath his or her property regardl ess of the

| ocation of the well that effects its renoval" -- is not
synonynmous with the right to drill (Matter of Wstern Land
Servs., Inc. v Departnent of Envtl. Conservation of State of

N.Y., 26 AD3d 15, 17 [3d Dept 2005]). Moreover, our reading of
t he supersession clause is in accord with ECL 23-0301's stated
pur pose of ensuring the rights of the "general public.”
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requires that we exanmne the OGSM.'s | egislative history.
The roots of the OGSM. extend back to the Interstate

Conpact to Conserve Q| and Gas, a nmulti-state agreenent created
in 1935 and sanctioned by Congress to address the nationa
probl em of overproduction of oil and gas pools and the resulting
wast e caused by unchecked, unspaced and inefficient drilling. 1In
1941, New York joined the Interstate Conpact, whose sol e purpose
was "to conserve oil and gas by the prevention of physical waste
t hereof from any cause" (ECL 23-2101 [codification of the
Interstate Conpact]). More than 20 years later, in conjunction
with New York's participation in the Interstate Conpact, the

State Legislature enacted a conprehensive statutory franework for

pronoting the conservation of oil and gas resources -- the
forerunner to the OGSM. -- in section 70 et seq. of the forner

Conservation Law (L 1963, ch 959). As originally enacted, the
statute's stated policy was, in part, "to foster, encourage and
pronote the devel opnent, production and utilization of natura
resources of oil and gas in this state in such a manner as w ||
prevent waste" (former Conservation Law § 70).°

In 1978, the State Legi sl ature anmended the OGSM. to

6 In 1972, the relevant portions of the Conservation Law
were replaced with the Environnental Conservation Law, and
section 70 et seq. of the Conservation Law was recodified at
section 23-0101 et seq. of the Environnental Conservation Law (L
1972, ch 664, 8 2). A year later, the statutory regi ne was
denom nated the OGSM. by the Legislature (L 1973, ch 922, § 2;
see also ECL 23-0102).
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nodi fy its policy by replacing the phrase "to foster, encourage

and pronote the devel opnent, production and utilization of

natural resources of oil and gas in this state in such a manner

as will prevent waste" with "to requlate the devel opnent,
production and utilization of natural resources of oil and gas in
this state in such a nmanner as will prevent waste" (ECL 23-0301,
as anmended by L 1978, ch 396, 8 1 [enphasis added]). The

| egislation also transferred the task of encouragi ng and
pronoti ng the prudent devel opnent of New York's energy resources
to the Energy Law (see Energy Law § 3-101, as anmended by L 1978,
ch 396, 8§ 2) for the purpose of establishing "the Energy Ofice
as the State agency primarily responsible for pronoting the
devel opnent of energy resources” and renoving "such pronotiona
responsibilities fromthe Departnment of Environnental
Conservation whi ch woul d, however, retain regulatory

responsi bilities over such resources" (Governor's Program Bil
Mem Bill Jacket, L 1978, ch 396).

Subsequent |y, the supersession clause at issue was
adopted by the State Legislature in 1981 in conjunction with
amendnents to various statutes such as the Finance Law, the ECL
and the Real Property Tax Law (L 1981, ch 846). The 1981
amendnents al so i nposed new drilling fees (see ECL 23-1903, as
added by L 1981, ch 846, § 14), created nonetary sanctions for
vi ol ations of the OGSM. (see ECL 71-1307, as added by L 1981, ch

846, 8 17), and set up an oil and gas fund. The |egislative
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history reflects that, prior to the amendnents, the Departnent of
Envi ronnent al Conservation had been unable "to effectively
regul ate and service the industry" because recent growh in
drilling had exceeded the Departnent's capabilities (Sponsor's
Mem Bill Jacket, L 1981, ch 846). Explaining that the
Department was finding it difficult to fulfill its "regulatory
responsi bilities" under its existing funding and powers, Governor
Hugh Carey confirmed that the amendnents were needed to provide
the Departnment with the nonies required to inplenent its "updated
regul atory prograns” as well as "additional enforcenent powers
necessary to enable it to provide for the efficient, equitable
and environnental |y safe devel opnent of the State's oil and gas
resources" (CGovernor's Approval Mem Bill Jacket, L 1981, ch
846). The legislative history, however, sheds no additiona
light on the supersession clause, referencing it only once with
no el aboration (see Budget Report on Bills, Bill Jacket, L 1981,
ch 846 ["The existing and anended oil and gas | aw woul d supersede
all local laws or ordinances regulating the oil, gas, and
solution mning industries."]).

Not hing in the legislative history underm nes our view
that the supersession clause does not interfere with |Iocal zoning
| aws regul ating the perm ssible and prohibited uses of nunicipa
| and. Indeed, the pertinent passages nmake no nention of zoning
at all, much less evince an intent to take away | ocal |and use

powers. Rather, the history of the OGSML and its predecessor
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makes clear that the State Legislature's primary concern was with
preventing wasteful oil and gas practices and ensuring that the
Department had the means to regul ate the technical operations of
the industry.

In sum application of the three Frew Run factors --
the plain | anguage, statutory schene and | egislative history --
to these appeals | eads us to conclude that the Towns
appropriately acted within their honme rule authority in adopting
the chal |l enged zoning laws. W can find no |legislative intent,
much | ess a requisite "clear expression,” requiring the
preenption of |ocal |and use regul ations.

L.

As a fallback position, Norse and CHC suggest that,
even if the OGSM.'s supersession clause does not preenpt al
| ocal zoning laws, it should be interpreted as preenpting zoning
ordi nances, |ike the two here, that conpletely prohibit
hydrofracking. In their view, supported by the dissent, it may
be valid to restrict oil and gas operations fromcertain
residential areas of a town -- nuch like the zoning law in Frew
Run -- but an outright ban goes too far and cannot be seen as
anything but a local |law that regulates the oil and gas industry,
t hereby running afoul of the supersession clause. But this

contention is foreclosed by Matter of Gernatt Asphalt Prods. v

Town of Sardinia (87 NY2d 668 [1996]), our decision follow ng

Frew Run.
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In Gernatt -- decided after the Legislature had
codified Frew Run's holding in an amendnent to the MLRL's
supersession clause -- the Town of Sardinia anended its zoning
ordinance to elimnate all mning as a permtted use throughout
the town. A mning conpany chal | enged the zoning | aw under the
M.RL's supersession clause and, in an argunent mrroring the one
advanced by Norse and CHC, asserted that Frew Run |eft
"municipalities with the limted authority to determne in
whi ch zoning districts mning may be conducted but not the
authority to prohibit mning in all zoning districts" (Gernatt,
87 NY2d at 681 [enphasis in original]). W squarely rejected
this cranped reading of Frew Run, reiterating that "zoning
ordi nances are not the type of regulatory provision the
Legi slature foresaw as preenpted by the M ned Land Recl amati on
Law, the distinction is between ordi nances that regul ate property
uses and ordi nances that regulate mning activities" (id. at 681-
682 [enphasis omtted]). W held that nothing in Frew Run or the
M.RL obligated a town that "contains extractable mnerals .
to permt themto be mned sonmewhere within the nunicipality"”
(id. at 683). Put differently, in a passage that has particul ar
resonance here, we expl ai ned:

"Anmunicipality is not obliged to permt the

exploitation of any and all natural resources

within the town as a permtted use if

limting that use is a reasonabl e exercise of

its police powers to prevent danage to the

rights of others and to pronote the interests
of the community as a whole" (id. at 684).
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Mani festly, Dryden and M ddlefield engaged in a
reasonabl e exercise of their zoning authority as contenplated in
Gernatt when they adopted local laws clarifying that oil and gas
extraction and production were not permnissible uses in any zoning
districts. The Towns both studied the issue and acted within
their hone rule powers in determning that gas drilling would
permanent|ly alter and adversely affect the deliberately-
cultivated, small-town character of their comunities. And
contrary to the dissent's posture, there is no neani ngful
di stinction between the zoning ordi nance we upheld in Cernatt,
which "elimnate[d] mning as a permtted use"” in Sardinia (id.
at 683), and the zoning |laws here classifying oil and gas
drilling as prohibited | and uses in Dryden and M ddl efi el d.

Hence, Norse's and CHC s position that the town-w de nature of
t he hydrofracki ng bans rendered themunlawful is wthout nerit,
as are their remaining contentions.

V.

At the heart of these cases lies the relationship
between the State and its |ocal governnent subdivisions, and
their respective exercise of |egislative power. These appeals
are not about whether hydrofracking is beneficial or detrinental
to the econony, environnent or energy needs of New York, and we
pass no judgnent on its merits. These are major policy questions
for the coordi nate branches of governnment to resolve. The

di screte issue before us, and the only one we resolve today, is
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whet her the State Legislature elimnated the home rul e capacity
of municipalities to pass zoning | aws that exclude oil, gas and
hydrof racking activities in order to preserve the existing
character of their communities. There is no dispute that the
State Legislature has this right if it chooses to exercise it.
But in light of ECL 23-0303 (2)'s plain |anguage, its place
within the OGSM.'s framework and the |egislative background, we
cannot say that the supersession clause -- added | ong before the
current debate over high-vol unme hydrofracki ng and hori zont al
drilling ignited -- evinces a clear expression of preenptive
intent. The zoning |aws of Dryden and Mddlefield are therefore
val id.

* ok

Accordingly, in each case, the order of the Appellate

Di vi sion should be affirmed, with costs.



Matter of Wallach, etc. v Town of Dryden, et al.
Cooper stown Hol stein Corporation v Town of Mddlefield

No. 130 & 131 - EFP - June 24, 2014 - DOMW

Pl GOTT, J.(dissenting):

Envi ronmental Conservation Law 8§ 23-0303 (2) states

that "[t]he provisions of this article shall supersede all |ocal
| aws or ordinances relating to the regulation of the oil, gas and

solution mning industries; but shall not supersede |oca
government jurisdiction over local roads or the rights of |oca
governments under the real property tax |aw' (enphasis supplied).
Municipalities may without a doubt regulate | and use through
enact ment of zoning laws, but, in ny view, the particular zoning
ordi nances in these cases relate to the regulation of the oil

gas and solution mning industries and therefore encroach upon

t he Departnent of Environnental Conservation's regul atory
authority. For this reason, | respectfully dissent.

The zoni ng ordi nances of Dryden and M ddl efield do nore
that just regulate | and use, they regulate oil, gas and sol ution
m ning industries under the pretext of zoning (see Zoning
Ordi nance of the Town of Dryden 8 2104 [1] [Prohibited Uses: (1)
Prohi biti on against the Exploration for or Extraction of Natural
Gas and/or Petrol euni and Zoni ng Ordi nance of the Town of
M ddlefield, Article Il [B] [7] and Article V [a] ["Prohibited

Uses: Heavy industry and all oil, gas or solution m ning and
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drilling are prohibited uses"]).

In Matter of Frew Run Gravel Prods. v Town of Carrol

(71 Ny2d 126 [1987]) -- a case involving a supersession cl ause
contained in the Mned Land Recl amation Law ("M.RL") (see fornmer
ECL 23-2703 [2])! -- we made clear that there is a distinction
bet ween zoni ng ordi nances that regulate | and use and | oca

ordi nances that regulate the mning industry. The forner, which
i nvolve the division of the nmunicipality into zones and the
establishment of permtted uses within those zones, relate not to
the extractive mning industry, but rather, to the regulation of

| and use generally (see Frew Run, 71 Ny2d at 131).

The ordi nances here, however, do nore than just
"regul ate | and use generally" (id.), they purport to regulate the
oil, gas and solution mning activities within the respective
towns, creating a bl anket ban on an entire industry w thout
speci fying the zones where such uses are prohibited. 1In light of
t he | anguage of the zoning ordinances at issue -- which go into
great detail concerning the prohibitions against the storage of
gas, petroleum exploration and production materi als and equi pnent
in the respective towmns -- it is evident that they go above and

beyond zoni ng and, instead, regulate those industries, which is

! This statute provided that the MLRL "shall supersede al
state and local laws relating to the extractive mning industry,
provi ded, however, that nothing in this title shall be construed
to prevent any |ocal government from enacting |ocal ordinances or
ot her local |aws which inpose stricter mned | and recl amati on
standards or requirenments that those found herein."
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exclusively within the purview of the Departnent of Environnental
Conservation. In this fashion, prohibition of certain activities
is, in effect, regulation.

Unlike the situation in Matter of Gernatt Asphalt

Prods. v Town of Sardinia (87 Ny2d 668 [1996]) -- which invol ved

a zoning ordinance that elimnated mning as a permtted use in
all districts -- the ordinances in these appeals do nore than
just delineate prohibited uses. Were zoning ordi nances encroach
upon the DEC s regulatory authority and extend beyond the

muni ci pality's power to regulate | and use generally, the

ordi nances have run afoul of ECL § 23-0303 (2).

* * * * * * * * * * * * * * * * *

For Each Case: Order affirmed, with costs. Opinion by Judge
Gaffeo. Chief Judge Lippman and Judges Read, Rivera and Abdus-
Sal aam concur. Judge Pigott dissents in an opinion in which
Judge Smth concurs.

Deci ded June 30, 2014



