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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
WICHITA FALLS DIVISION

CORNELIUS CAMPBELL
BURGESS,

Plaintiff,
Civil Action No. 7:22-cv-00100-O

V.

FEDERAL DEPOSIT
INSURANCE CORPORATION,
et al.,

L LD L L LD L L S L L S L

Defendants.
ORDER
Before the Court are Plaintiff’s Motion for Preliminary Injunction (ECF No. 15), filed on
October 15, 2022; Defendant’s Response (ECF No. 24), filed October 24, 2022; and Plaintiff’s
Reply (ECF No. 25), filed October 27, 2022. Having reviewed the Motion, the Court finds that it
should be, and is, hereby GRANTED.
L Factual Background!
A. The Structure of the FDIC and its Administrative Adjudications
The Federal Deposit Insurance Corporation (“FDIC”) is an independent agency that has
expansive power to enforce a variety of banking laws against regulated parties. See 12 U.S.C. §§
1812(a), 1818.
The FDIC is headed by a five-member Board of Directors. § 1812(a)(1). Three of the
members are appointed by the President to fixed, six-year terms from which they can only be

removed for cause. §§ 1812(a)(1)(C), 1812(c)(1). The remaining two members are the Comptroller

! The underlying facts in this case are undisputed. Accordingly, unless otherwise specified, the Court draws
the facts in this section from Plaintiff’s Complaint (ECF No. 1), Plaintiff’s Brief in Support of His Motion
for Preliminary Injunction (ECF No. 15-1), and the FDIC’s Response (ECF No. 24).
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of the Currency and the Director of the Consumer Finance Protection Bureau (“CFPB”). See §
1812(a)(1)(A)—(B). These remaining two members can be fired at will by the President.

The FDIC is empowered by statute to issue a “notice of charges” against an enforcement
target who is alleged to have violated banking laws, to conduct administrative adjudications of
those charges, and, if those charges are sustained, to order a wide variety of sanctions. See § 1818.
The most severe sanctions that the FDIC can impose are a “removal” order (which will remove its
subject from the bank-related offices that he or she holds) and a “prohibition order” (which will
forever bar its subject from working anywhere in the American banking industry for the rest of
their life). See § 1818(e). The FDIC can also impose significant civil monetary penalties. /d. §
1818(i).

When the FDIC issues a notice of charges, it must also fix a time and place for an
administrative hearing on those charges. See § 1818(e)(4). Those hearings are in turn conducted
by an Administrative Law Judge (“ALJ”). See 12 C.F.R. §§ 308.5, 308.35, 308.31(a). The ALIJs
used by the FDIC have a broad range of powers, including the ability to issue subpoenas, rule on
the admissibility of evidence, and decide critical substantive motions. See § 308.5. After the
hearing has concluded, the ALJ prepares a “recommended decision” for presentation to the FDIC’s
Board. See §§ 308.5(b)(8), 308.38. Parties may then file “exceptions” to the ALJ’s recommended
decision. See § 308.39. Once the exceptions are on file, the record is considered complete, and the
parties are notified that the proceeding has been submitted to the FDIC Board for Final Decision.
See § 308.40(a). At that point, the Board is free to render a Final Decision that would immediately
impose sanctions on the enforcement target. The FDIC Board must issue its Final Decision within

ninety days of the date on which the matter is submitted for its review. § 308.40(c)(2).
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The ALJs used by the FDIC can only be removed if a majority of the Merit Systems
Protection Bureau determines that there is “good cause” for termination. 5 U.S.C. § 7521(a). The
five members of the Merit Systems Protection Bureau also enjoy for-cause removal protection. 5
U.S.C. § 1202(d).

The ALJs used by the FDIC are part of an entity called the Office of Financial Institution
Adjudication, which maintains a “pool” of ALJs who conduct adjudications on behalf of the FDIC
and three other federal agencies with related jurisdiction (together, Plaintiff refers to them as the
“Banking Agencies”). See Pub. L. No. 101-73 § 93,103 Stat. 183,486 (Aug. 9, 1989) (codified at
12 U.S.C. § 1818 note (1992)). Office of Financial Institution Adjudication ALJs, including those
used by the FDIC, cannot be referred to the Merit Systems Protection Bureau for removal
proceedings unless all four Banking Agencies unanimously agree, in writing, on that course of
action. Therefore, for an ALJ used by the FDIC to be removed, all four Banking Agencies would
have to unanimously agree to initiate removal proceedings and the Merit Systems Protection
Bureau would have to find good cause for the removal.

B. The FDIC’s Enforcement Proceeding Against Plaintiff

Plaintiff Cornelius Burgess served as the Chief Executive Officer of Herring Bank from
2000 to 2012, and as the President of the Bank from 2002 to 2012. In 2010, the FDIC began an
investigation into Plaintiff’s expense practices after receiving a tip that he was using bank funds
to renovate his house. After nearly four years of investigation, the FDIC formally opened an
Enforcement Proceeding against Plaintiff on November 21, 2014. In the Enforcement Proceeding,
FDIC Enforcement Counsel alleged that Burgess abused his position at Herring Bank.

Enforcement Counsel sought to (1) remove Plaintiff from his positions at the bank and its holding
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company; (2) prohibit Plaintiff from further participation in the banking industry; and (3) assess a
civil monetary penalty of $200,000 against Plaintiff.

The FDIC referred the Enforcement Proceeding to the Office of Financial Institution
Adjudication for a hearing. The Enforcement Proceeding was originally assigned to ALJ C.
Richard Miserendino, who was then one of the ALJs in the Office of Financial Institution
Adjudication “pool.” Prior to the first hearing, the Enforcement Proceeding was reassigned to ALJ
Christopher McNeil.

Beginning on September 13, 2016, a seven-day hearing was conducted before ALJ McNeil.
On January 11, 2017, ALJ McNeil issued a Recommended Decision, where he recommended that
Plaintiff be removed from his bank-related positions, prohibited from ever working in the banking
industry again, and assessed a $200,000 civil monetary penalty. On May 26, 2017, the FDIC’s
Administrative Officer submitted the case for the Board’s review. On August 7, 2017, the Board
accepted ALJ McNeil’s Recommended Decision and issued a Final Decision of removal and
prohibition. The Board further assessed a $200,000 civil penalty.

On August 25, 2017, Plaintiff filed a petition for review of the FDIC’s decision with the
United States Court of Appeals for the Fifth Circuit. That same day, Plaintiff filed a motion to stay
the FDIC'’s final order pending disposition of his petition for review. Plaintiff argued, among other
things, that a stay was appropriate because ALJ McNeil was an “inferior Officer” of the United
States who had not been validly appointed under the Appointments Clause. On September 7, 2017,
the Fifth Circuit issued a published Order that stayed the Board’s decision. Then, on June 21, 2018,
the Supreme Court issued its Opinion in Lucia v. Sec. & Exch. Comm’n, which definitively

confirmed that ALJs are inferior officers of the United States. 138 S. Ct. 2044, 2055 (2018).
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After the Supreme Court’s Opinion in Lucia, the FDIC Board realized that the ALJs it used
to conduct its Enforcement Proceeding could only serve if they were formally appointed by the
President, the head of an agency, or a court of law. Therefore, the full Board issued a resolution
appointing ALJ McNeil and ALJ Miserendino as FDIC ALJs on July 19, 2018.

On August 20, 2018, the Fifth Circuit remanded the Enforcement Proceeding back to the
FDIC for further proceedings in light of the Supreme Court’s holding in Lucia. On October 28,
2019, the FDIC Board issued a Resolution appointing ALJ Jennifer Whang as an ALJ for the
FDIC. On November 26, 2019, the Executive Secretary of the FDIC reassigned the Enforcement
Proceeding to ALJ Whang. A three-day supplemental hearing before ALJ Whang was held in
January 2022.

On September 16, 2022, ALJ Whang issued a Recommended Decision recommending that
Plaintiff be removed from his bank-related offenses, be prohibited from further participation in the
banking industry, and be assessed a civil monetary penalty of $200,000.

On October 17, 2022, Plaintiff filed his exceptions to ALJ Whang’s Recommended
Decision. At this time, the Board could render a Final Decision and impose sanctions on Plaintiff
that would be immediately effective, absent a discretionary stay. The Board must render a Final
Decision within ninety days after the case is submitted for its review. 12 C.F.R. § 308.40(c)(2).

C. Present Lawsuit

Plaintiff filed this lawsuit against the FDIC, ALJ Whang, and a number of FDIC officers

on October 6, 2022.% Plaintiff first brings a claim for declaratory relief on the grounds that the

FDIC Board is unconstitutionally structured.’ Plaintiff next brings a claim for declaratory relief on

2 See Compl., ECF No.1.
3 1d. at 99 90—106.
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the grounds that the ALJs used by the FDIC are unconstitutionally shielded from removal.* Lastly,
Plaintiff brings a claim for declaratory relief on the grounds that the FDIC unconstitutionally
deprived Plaintiff of his Seventh Amendment right to a jury trial.> On October 15, 2022, Plaintiff
filed a Motion for a Preliminary Injunction, asking the Court to enjoin the FDIC from continuing
the Enforcement Proceeding against Plaintiff.® The FDIC filed a preliminary Response and
Objection on October 15, 2022.” The FDIC then filed a full Response on October 24, 2022.®
Plaintiff filed his Reply on October 27, 2022.° The Court held a hearing on the Motion on
November 1, 2022. The Motion is now ripe for the Court’s review.
II. Legal Standard

A preliminary injunction is an “extraordinary remedy” and will be granted only if the
movants carry their burden on all four requirements. Nichols v. Alcatel USA, Inc., 532 F.3d 364,
372 (5th Cir. 2008); see also FED. R. CIv. P. 65. The Court should issue a preliminary injunction
only if the movants establish (1) a substantial likelihood of success on the merits; (2) a substantial
threat of irreparable harm; (3) that the balance of hardships weighs in their favor; and (4) that the
issuance of the preliminary injunction will not disserve the public interest. Daniels Health Servs.,
L.L.C. v. Vascular Health Scis., L.L.C., 710 F.3d 579, 582 (5th Cir. 2013). The last two factors
merge when the government is the opposing party. Nken v. Holder, 556 U.S. 418, 435 (2009).
“The decision to grant or deny a preliminary injunction is discretionary with the district court.”

Miss. Power & Light Co. v. United Gas Pipe Line, 760 F.2d 618, 621 (5th Cir. 1985). The movant

41d. at 99 106-18.

S Id. at 99 119-40.

¢ Mot., ECF No. 15.

" Prel. Resp., ECF No. 18.
8 Def. Resp., ECF No. 24.
? Reply, ECF No. 25.



Case 7:22-cv-00100-O Document 31 Filed 11/06/22 Page 7 of 24 PagelD 328

must make a clear showing that the injunction is warranted, and the issuance of a preliminary
injunction “is to be treated as the exception rather than the rule.” /d.
III.  Analysis
A. Jurisdictional Issue

Defendants’ main argument is that Plaintiff cannot demonstrate a substantial likelihood of
success on the merits because 12 U.S.C. § 1818(i)(1) divests this Court of jurisdiction to grant the
injunctive and declaratory relief sought in the Complaint.'® Plaintiff contends that the Court has
jurisdiction because § 1818(i)(1) does not divest this Court of jurisdiction to hear structural
constitutional claims that are exogenous to the enforcement proceeding.!!

Looking at the statutory language, § 1818(i)(1) states, in pertinent part:

[E]xcept as otherwise provided[,] . . . no court shall have jurisdiction to affect by

injunction or otherwise the issuance or enforcement of any notice or order under

any such section, or to review, modify, suspend, terminate, or set aside any such

notice or order.
12 U.S.C. § 1818(i)(1). Congress may preclude district court jurisdiction either explicitly or
implicitly. Bank of Louisiana v. Fed. Deposit Ins. Corp., 919 F.3d 916, 923 (5th Cir. 2019). The
FDIC argues that the § 1818(i) explicitly precludes this Court of subject matter jurisdiction.
Therefore, the Court will first analyze whether § 1818(i)(1) explicitly precludes district court

jurisdiction over the present matter.

1. Explicit Preclusion

Plaintiff contends that § 1818(i) bars the Court from hearing claims regarding
constitutional violations that occurred as part of, or within, the FDIC Enforcement Proceeding, but

that there is no explicit preclusion over structural constitutional claims of the type presented by

10 Def. Resp. 2, ECF No. 24.
11 P]. Brief 25-26, ECF No. 15-1.
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Plaintiff.'> The FDIC contends that the language of § 1818(i) is “plain” and “preclusive,” and bars
this Court from reviewing and enjoining administrative proceedings for any reason—including
review of structural constitutional claims."?

i.  Cochran Explicit Preclusion Analysis

Both Plaintiff and the FDIC, in their briefing, rely heavily on the recent Fifth Circuit en
banc decision Cochran v. U.S. Sec. & Exch. Comm 'n., 20 F.4th 194 (5th Cir. 2021), cert. granted
sub nom. Sec. & Exch. Comm’n v. Cochran, 142 S. Ct. 2707 (2022). In Cochran, the Fifth Circuit
held that the Securities Exchange Act, 15 U.S.C. § 78y, does not strip federal district courts of
jurisdiction to hear structural constitutional claims regarding Securities & Exchange Commission
(“SEC”) proceedings.

The circuit in the Cochran decision spent one paragraph briefly discussing § 1818(i)
wherein it distinguished 15 U.S.C. § 78y, which governs SEC proceedings, from § 1818(i). See id.
at 204. Specifically, the court interpreted a prior Fifth Circuit case, Bank of Louisiana, as “holding
that the district court lacked jurisdiction over a separation-of-powers challenge to an administrative
proceeding before the [FDIC].” Id. (citing 919 F.3d at 925-27, 930). It stated the statutory
framework of § 1818 included “an explicit statutory bar on any court enjoining ‘the issuance of
enforcement of any FDIC order.” Id. at 204 (quoting 12 U.S.C. § 1818(i)). The court interpreted
Bank of Louisiana as “[holding] that district court jurisdiction was explicitly divested.” Id. (citation
omitted). The court in Cochran went on to distinguish that case because the holding of Bank of
Louisiana was limited to cases involving the “explicit statute” at issue, 12 U.S.C. § 1818, and did

not mandate the outcome in a proceeding involving 15 U.S.C. § 78y. Id.

2 1d. at 25.
13 Def. Resp. 9-10, ECF No. 24.
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Defendant contends that this language in Cochran makes clear that jurisdiction in this case
is explicitly precluded.'* However, Cochran’s discussion of § 1818(i) is limited to the circuit’s
interpretation of the holding in Bank of Louisiana and why that provision was inapplicable.
Focusing on the Bank of Louisiana decision, the Fifth Circuit analyzed whether the district court
was implicitly precluded from hearing certain claims, and notably concluded it did not engage in
an explicit preclusion analysis. See 919 F.3d at 924-25, n.10 (“In any event, we need not resolve
[the explicit preclusion] issue because of our holding that the statutory scheme withdraws district
jurisdiction implicitly.”). Furthermore, while the Plaintiff in Bank of Louisiana appears to have
asserted one structural separation-of-powers claim, the court’s analysis focused entirely on
Plaintiff’s other claims that arose out of the enforcement proceeding, mentioning the separation-
of-powers claim in passing when evaluating whether Congress implicitly stripped jurisdiction over
Bank of Louisiana’s claims.'® See id. Regardless, the court in Bank of Louisiana expressly declined
to hold that § 1818(i) is an explicit jurisdictional bar on the court’s jurisdiction to hear any
structural claims involving the FDIC.

When questions of jurisdiction have been sidestepped in prior decisions sub silentio, later
federal courts may consider the issue when a subsequent case squarely presents the jurisdictional
issue. Hagans v. Lavine, 415 U.S. 528, 535, n.5 (1974); see also Will v. Michigan Dep’t of State
Police, 491 U.S. 58, 63, n.4 (1989) (“Petitioner cites a number of cases from this Court that he
asserts ‘assumed’ that a State is a person. [. . .] But the Court did not address the meaning of person
in any of those cases, and in none of the cases was resolution of that issue necessary to the

decision.”). As applied to this case then, whether district courts are explicitly barred from

14 Seeid. at 11.
15 There is some confusion about whether Bank of Louisiana actually pursued a separation of powers claim

apart from the enforcement proceeding as the district court concluded Bank of Louisiana made no claim to
the constitutional or inherent authority of the FDIC. See 2017 WL 3849340 at *6.

9
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reviewing structural constitutional claims under § 1818(i), the court in Bank of Louisiana made
clear that it did not decide the issue. Later, the circuit in Cochran “assumed” that, based on the
Bank of Louisiana decision, § 1818(i) represented an explicit jurisdictional bar to hear these
structural claims. See 20 F.4th at 204. But, the court in Cochran did not engage in the explicit
preclusion analysis of § 1818(i), nor was the resolution of that issue necessary to the decision.
Therefore, that portion of Cochran does not decide the issue here where it is squarely presented.
ii. Explicit Bar Analysis

Based on the foregoing, the Court considers, as a matter of first impression, whether §
1818(1) explicitly bars this Court’s jurisdiction in this case. Plaintiff contends that § 1818(i) is not
an explicit bar because (1) Congress, in drafting the statute, did not make clear that it intended to
strip the courts of jurisdiction to hear structural constitutional claims; (2) when Congress wants to
explicitly strip district court jurisdiction, it knows how to do so; and (3) interpreting § 1818(i) as
an explicit bar would present its own constitutional issues.'®

In Bank of Louisiana, while the circuit did not go through the explicit preclusion analysis,
it did make clear that, to discern an explicit preclusion, courts examine whether “the text . . .
expressly limit[s] the jurisdiction that other statutes confer on district courts,” such as 28 U.S.C.
§ 1331.919 F.3d at 923 (citation omitted) (alterations in original). The fact that 12 U.S.C. § 1818(i)
does not directly reference other jurisdictional statutes weighs against it being an explicit bar. /d.
at 925, n.10; cf., e.g., Shalala v. Ill. Council on Long Term Care, Inc., 529 U.S. 1, 10 (2000)
(addressing an explicit jurisdictional bar providing that “[n]o action against the United States, the
[Secretary], or any officer or employee thereof shall be brought under Section 1331 or 1346 of'title

28 to recover on any claim arising under this subchapter.” (alterations in original)).

16 P1. Brief 27-28, ECF No. 15-1.
10
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Further, the Supreme Court has instructed “that where Congress intends to preclude judicial
review of constitutional claims, its intent to do so must be clear.” Webster v. Doe, 486 U.S. 592,
603 (1988) (citation omitted). Congress has shown that when it wants to strip district courts of
jurisdiction over structural constitutional claims, it will explicitly do so. See, e.g., 18 U.S.C. §
1252(b)(9) (judicial review provision within the Immigration and Nationality Act) (“Judicial
review of all questions of law and fact, including interpretation and application of constitutional
and statutory provisions, arising from any action taken or proceeding brought to remove an alien
.. . shall be available only in judicial review of a final order under this section.”). “[I]n any inquiry
respecting the likely or probable intent of Congress, the silence of Congress is relevant.” Ziglar v.
Abbasi, 137 S. Ct. 1843, 1862 (2017). In this case, the FDIC concedes that § 1818(i) does not
specifically mention that the jurisdictional bar encompasses structural constitutional claims.!’

To conclude, 12 U.S.C. § 1818(1) does not expressly limit the jurisdiction that other statutes
confer on district courts. The statute makes no mention of constitutional claims, and thereby, any
intent of Congress to strip the district court’s jurisdiction over constitutional claims was not made
clear. Further, Congress has shown when it wants to remove district court jurisdiction over
structural constitutional claims, it will explicitly do so. It did not do so in § 1818(i). The Court
therefore finds that § 1818(i) does not present an explicit bar to the Court’s exercise of subject
matter jurisdiction over structural constitutional claims in this case.

2. Implicit Preclusion

As Plaintiff’s structural constitutional claims are not explicitly barred, the Court turns to

the question of whether it is nonetheless implicitly barred from hearing them. The FDIC, in its

17 Def. Resp. 13, ECF No. 24.
11
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Response, does not go through the implicit preclusion analysis, choosing to rest on its argument
that the Court is explicitly barred.!®

“To discern an implicit preclusion, [the Court] engage[s] in a more complex analysis. [The
Court] first ask[s] whether it is fairly discernible from the text, structure, and purpose of the
statutory scheme that Congress intended to preclude district court jurisdiction.” Bank of Louisiana,
919 F.3d at 923 (citation and quotation marks omitted). The Court then asks, “whether the claims
at issue are of the type Congress intended to be reviewed within the statutory structure.” /d.
(citation omitted). To answer this second question, the Supreme Court has identified three factors
the Court must analyze, known as the Thunder Basin factors. Id. Specifically, the Court must
inquire: (1) whether precluding district court jurisdiction could foreclose all meaningful judicial
review; (2) whether Plaintiff’s suit is wholly collateral to a statute’s review provisions; and (3)
whether its claims are outside the agency’s expertise. Thunder Basin Coal Co. v. Reich, 510 U.S.
200, 212-13 (1994).

As a preliminary matter, the Fifth Circuit in Bank of Louisiana went through the implicit
preclusion analysis and held that the district court was implicitly precluded from exercising subject
matter jurisdiction over the plaintiff’s claims. 919 F.3d at 923-30. The plaintiff in Bank of
Louisiana brought Equal Protection and Due Process claims that arose out of the enforcement
proceeding, and as stated above, perhaps it continued to pursue a structural separation-of-powers
claim. /d. at 921. The court’s implicit preclusion analysis focused entirely on the non-structural
Equal Protection and Due Process claims tied to the enforcement proceeding. /d. at 921. Then it
mentioned the structural separation-of-powers claim briefly in connection with the third Thunder

Basin factor. Id. at 930. Accordingly, as the Fifth Circuit in Bank of Louisiana did not analyze all

81d. at 15.
12
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of the Thunder Basin factors to determine whether the district court was implicitly barred from
hearing purely structural claims, the Court cannot conclude it is implicitly precluded from hearing
the plaintiff’s structural claims here based solely on that case. Instead, the Court must consider all
of the Thunder Basin factors in this case to determine if Plaintiff’s structural claims are implicitly
precluded.

First, as to the text, structure, and purpose of § 1818(i), the statute is silent as to whether it
intends to preclude federal district court jurisdiction to hear structural constitutional claims.
Furthermore, there is no existing controlling precedent dealing with the precise issue of whether §
1818(i1) bars a district court from hearing strictly structural constitutional claims. But, even if
Congress intended § 1818(i) to have a jurisdiction-stripping effect as to some claims, the Court
advances to step two and finds that Plaintiff's structural claims are not the type of claim Congress
intended to funnel through the FDIC’s statutory-review scheme. The Court’s conclusion is
supported by its analysis of the “wholly collateral,” “agency expertise,” and “meaningful judicial
review” Thunder Basin factors.

At this point, the Court’s analysis of the first two Thunder Basin factors closely mirrors the
Fifth Circuit’s analysis in Cochran where it evaluated whether 15 U.S.C. § 78y implicitly stripped
federal district courts of jurisdiction to hear purely structural constitutional claims. 20 F.4th at
206-12.

1. Availability of meaningful judicial review

In Cochran, the court stated that even though § 78y provided for eventual Court of Appeals
review, the SEC statutory-review scheme “does not guarantee Cochran meaningful judicial review
of her claim because the enforcement proceedings will not necessarily result in a final adverse

order; as a final adverse order is a prerequisite for judicial review under § 78y(a)(1), Cochran may

13
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thus be left unable to seek redress for the injury of having to appear before the SEC.” Id. at 209.
Consequently, “a finding of preclusion could foreclose all meaningful judicial review.” Id.
(quoting Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 489 (2010)).

Plaintiff argues that the analysis in this case should be identical, and the Court agrees."”
Title 12 U.S.C. § 1818(h) provides that a party to an FDIC enforcement proceeding may obtain a
judicial review of the FDIC Board’s final judgment by filing a petition for review in a Court of
Appeals of the United States. 12 U.S.C. § 1818(h). Like the SEC statutory scheme at the heart of
Cochran, the FDIC statutory scheme under § 1818 does not guarantee Plaintiff meaningful judicial
review of his claims because the enforcement proceeding will not necessarily result in a final
adverse order.

Plaintiff further contends that if he is forced to wait for a final decision to be issued, the
only available remedy would be retrospective relief, which is much harder to obtain.?’ However,
this argument holds no weight in light of the recent Fifth Circuit case Community Financial
Services Association of America, Ltd. v. Consumer Financial Protection Bureau, 2022 WL
1577222 (5th Cir. 2022), discussed in more depth later.

Ultimately, the Court finds that this factor weighs against a finding of implicit preclusion.

ii. Whether Plaintiff’s suit is wholly collateral

The court in Cochran stated that “whether a claim is collateral to the relevant statutory-
review scheme depends on whether that scheme is intended to provide the sort of relief sought by
the plaintiff.” 20 F.4th at 207 (citing Elgin v. Dep’t of Treasury, 567 U.S. 1, 22 (2012)). The
Cochran court points to Free Enterprise Fund v. Public Co. Accounting Oversight Board where

the plaintiff “did not seek relief of the sort the Exchange Act’s scheme is designed to offer; rather

19 P1. Brief 30, ECF No. 15-1.
20 Id. at 31; see Cochran, 20 F.4th at 233 (Oldham, J., concurring).

14
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than seeking to challenge the propriety of any particular rule or regulation, or to establish that it
was not liable for a violation, the accounting firm sought to abolish the PCAOB.” Id. (citing 561
U.S. at 490). That is, the plaintiff’s claims in Free Enterprise Fund were structural constitutional
claims, rather than substantive securities claims, and were therefore beyond the bounds of the
Exchange Act’s statutory-review scheme. /d.

In Cochran, as in Free Enterprise Fund, the plaintiff challenged the existence of SEC
ALIJs. Id. The nature of her challenge was structural—it did not depend on the validity of any
substantive aspect of the Exchange Act, nor of any SEC rule, regulation, or order. /d. “Further, the
outcome of her constitutional challenge to the ALJs’ removal protection will have no bearing on
her ultimate liability for allegedly violating the securities laws.” Id. Consequently, the Fifth Circuit
held that the plaintiff did not seek relief of the sort the Exchange Act’s scheme was designed to
provide, and therefore the “wholly collateral” factor weighed against preclusion. /d.

Likewise, in the present case, Plaintiff is bringing purely structural constitutional claims.
His claims do not depend on any substantive aspect of the FDIC statute, nor any FDIC rule,
regulation, or order. The outcome of his constitutional challenges will have no bearing on his
ultimate liability for his alleged statutory violations. Therefore, Plaintiff is not seeking relief of the
sort the FDIC statutory scheme was designed to provide, and accordingly, Plaintiff’s claims are
wholly collateral from the relevant statutory-review scheme. This factor weighs against preclusion.

iii. Whether Plaintiff’s claims are outside the FDIC’s expertise

The Fifth Circuit in Bank of Louisiana held that the plaintiff’s constitutional claims were
not beyond the FDIC’s expertise. 919 F.3d at 929-30. While the bulk of the Fifth Circuit’s analysis
focused on the Equal Protection and Due Process claims, the court engaged in a brief discussion

of the plaintiff’s structural separation-of-powers claim. /d. at 930. While the Fifth Circuit noted

15
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“the Bank's separation-of-powers challenge to the ALJ does not directly implicate the agency's
expertise in the way the Bank's other constitutional claims do,” the court held that this was not
dispositive under Elgin v. Dep’t of Treasury, 567 U.S. 1. Id. In Elgin the Supreme Court “clarified
... that an agency's relative level of insight into the merits of a constitutional question is not
determinative” for purposes of the agency expertise factor. /d. (quoting Jarkesy v. S.E.C., 803 F.3d
9,28 (D.C. Cir. 2015). The Fifth Circuit in Bank of Louisiana held that the agency expertise factor
did not show that “Congress intended to exempt [the Bank's constitutional] claims from exclusive
review before [the FDIC] and the [courts of appeal].” Id. (quoting Elgin, 567 U.S. at 23)
(alterations in original). Accordingly, the court held that the agency expertise factor weighed in
favor of preclusion. /d.

As Bank of Louisiana dealt directly with § 1818(i), the statutory provision at issue in this
case, the Court is bound to follow the Fifth Circuit’s analysis of the third Thunder Basin factor as
it pertains to the plaintiff’s structural claim. Thereby, the Court finds that the agency expertise
factor weighs in favor of preclusion. But see Cochran, 20 F.4th at 207-08 (holding the agency
expertise factor weighed against preclusion where the plaintiff’s structural constitutional claims
presented only “standard questions of administrative law, which the courts are at no disadvantage
in answering”).

iv. Conclusion

Having analyzed the Thunder Basin factors, two out of the three factors weigh against
implicit preclusion so that the Court concludes that it is not implicitly precluded from hearing
Plaintiff’s structural constitutional claims and issuing a preliminary injunction if appropriate. The

Court will now analyze whether the elements for granting a preliminary injunction are met.

16
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B. Substantial Likelihood of Success on the Merits?!

1. Plaintiff’s claims against the constitutionality of the FDIC Board structure and
the removal protections afforded FDIC ALIJs

The Court finds Plaintiff unlikely to succeed on the merits of the remedy on his first two
claims. While Plaintiff’s claims that the FDIC Board structure and the double removal protections
afforded FDIC ALlJs are unconstitutional have merit, the Court cannot afford Plaintiff any relief
as to these claims.

Both claims involve potentially unconstitutional removal protections. In Collins v. Yellen,
the Supreme Court made clear that relief from agency proceedings involving potentially
unconstitutional removal provisions is predicated on a showing that the unconstitutional provision
inflicted compensable harm. 141 S. Ct. 1761, 1788-89 (2021). In Collins, the Supreme Court
agreed that the for-cause removal provision at issue was unconstitutional, but the Supreme Court
refused to hold that an officer’s insulation from removal, by itself, rendered all agency action
taken under that officer void. /d. at 1783, 1787-88. Unlike cases “involv[ing] a Government
actor’s exercise of power that the actor did not lawfully possess,” the Fifth Circuit explained, a
properly appointed officer’s insulation from removal “does not strip the [officer] of the power to
undertake the other responsibilities of his office.” Cmty. Fin. Servs. Ass’'n of Am., Ltd. v.
Consumer Fin. Prot. Bureau,2022 WL 11054082, at *8 (5th Cir. 2022) (quoting id. at 1788 n.23).
Thus, to obtain a remedy, the challenging party must demonstrate not only that the removal
restriction violates the Constitution, but also that “the unconstitutional removal provision inflicted

harm.” Collins, 141 S. Ct. at 1788-89.

2l The FDIC makes no argument in response that Plaintiff’s substantive constitutional claims lack merit.
See Resp., ECF No. 24.
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Plaintiff contends that the Collins harm requirement only arises when a plaintiff is seeking
retrospective relief, and further, that the Court should grant Plaintiff the requested prospective
relief because, “after Collins, a declaratory-judgment lawsuit of the type Plaintiff is now pursuing
may be the only way to provide a meaningful avenue for relief.”?> However, the Fifth Circuit
recently made clear:

Collins did not rest on a distinction between prospective and retrospective relief.

[. . .] Collins’s remedial inquiry “focuse[d] on whether a ‘harm’ occurred that would

create an entitlement to a remedy, rather than the nature of the remedy, and our

determination as to whether an unconstitutional removal protection ‘inflicted harm’

remains the same whether the petitioner seeks retrospective or prospective relief.”
Cmty. Fin. Servs., 2022 WL 11054082, at *8 (quoting Collins, 141 S. Ct. at 1788-89). Therefore,
the Fifth Circuit has stated, even in cases where the plaintiff is seeking prospective relief, the
plaintiff must demonstrate both that the removal restriction violates the Constitution and that the
unconstitutional removal provision inflicted harm. /d. (quoting Collins, 141 S. Ct. at 1788-89).

The Fifth Circuit has distilled from Collins three requisites for proving a potentially
unconstitutional removal provision caused harm:

(1) a substantiated desire by the President to remove the unconstitutionally insulated

actor, (2) a perceived inability to remove the actor due to the infirm provision, and

(3) a nexus between the desire to remove and the challenged actions taken by the

insulated actor.

Id. at *9. Overall, to obtain relief on an unconstitutional removal provision claim then, plaintiffs
must show a connection between the President’s frustrated desire to remove the actor and the
agency action complained of. /d.; see Collins, 141 S. Ct. at 1789. In this case, Plaintiff has provided
no evidence that the potentially unconstitutional nature of the FDIC Board of Directors inflicted

harm of the kind required under Collins. Plaintiff makes no argument that the President wanted to

remove any of the FDIC Board members nor that he was estopped from doing so due to the FDIC

22 Reply 5, ECF No. 25 (quoting Cochran, 20 F.4th at 233 (Oldham, J., concurring)).
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Board removal protections. The same is true regarding the double removal protections afforded
FDIC ALJs. Plaintiff does not argue that the President wanted to remove ALJ Whang, but that he
was unable to do so due to the double removal protections. Therefore, the requisite harm has not
been shown, and the Court cannot grant Plaintiff relief for his claims regarding the removal
protections. Accordingly, Plaintiff has not shown a substantial likelihood of succeeding on the
merits of these claims.

2. Plaintiff’s claim the FDIC violated the Seventh Amendment by depriving him
of a jury trial

Plaintiff lastly contends that Defendants unlawfully deprived Plaintiff of his right to a jury
trial under the Seventh Amendment.>* The Seventh Amendment to the United States Constitution
provides that, “[i]n Suits at common law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise
re-examined in any Court of the United States, than according to the rules of the common law.”
U.S. ConsT. amend. VII. Because “[m]aintenance of the jury as a fact-finding body is of such
importance and occupies so firm a place in our history and jurisprudencel[,] . . . any seeming
curtailment of the right to a jury trial should be scrutinized with the utmost care.” Jarkesy v. Sec.
& Exch. Comm’n, 34 F.4th 446, 452 (5th Cir. 2022) (alterations in original) (quoting Dimick v.
Schiedt, 293 U.S. 474, 486 (1935)).

However, “when Congress properly assigns a matter to adjudication in a non-Article 111
tribunal, the Seventh Amendment poses no independent bar to the adjudication of that action by a
nonjury factfinder.” Oil States Energy Servs., LLC v. Greene’s Energy Grp., LLC, 138 S. Ct. 1365,

1379 (2018) (citation and quotation marks omitted).

2 Compl. at 99 119-140, ECF No. 1.
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The Fifth Circuit in Jarkesy clarified that the inquiry to determine whether an adjudication
must be handled by a jury moves in two stages:

First, a court must determine whether an action’s claims arise “at common law”

under the Seventh Amendment. Second, if the action involves common-law claims,

a court must determine whether the Supreme Court's public-rights cases nonetheless

permit Congress to assign it to agency adjudication without a jury trial. Here, the

relevant considerations include: (1) whether Congress created a new cause of action,

and remedies therefor, unknown to the common law, because traditional rights and

remedies were inadequate to cope with a manifest public problem; and (2) whether

jury trials would go far to dismantle the statutory scheme or impede swift resolution

of the claims created by statute.

Jarkesy, 34 F.4th at 453 (cleaned up).

The petitioner in Jarkesy had been the target of an SEC enforcement proceeding in which
the agency alleged that the petitioner had committed securities fraud and sought various remedies
against him, including substantial civil penalties. Id. at 449-50. Specifically, the SEC ordered the
petitioner to pay a civil fee of $300,000, along with separate equitable remedies. /d. at 450.

The court in Jarkesy began its analysis by holding that the cause of action against the
petitioner arose at common law because a “civil penalty was a type of remedy at common law that
could only be enforced in courts of law.” Id. at 453-54. Next, the court held that the action the
SEC brought against the petitioner was not the sort that may be properly assigned to agency
adjudication under the public-rights doctrine. /d. at 455. In doing so, the court concluded that (1)
“[s]ecurities fraud actions are not new actions unknown to the common law,” and that (2) “[jlury
trial in securities fraud suits would not dismantle the statutory scheme” or “impede swift resolution
of the SEC’s fraud prosecutions.” Id. (quotations marks omitted).

Plaintiff contends, and the Court agrees, that the analysis of this claim should mirror that

in Jarkesy.** Like in Jarkesy, the FDIC’s claims against Plaintiff arise at common law as the FDIC

4 PL. Brief 16, ECF No. 15-1.
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1s seeking civil penalties against Plaintiff, along with separate equitable remedies. See id. at 452
(the “Seventh Amendment jury-trial right applies to suits brought under a statute seeking civil
penalties”).

As to the second prong of the analysis, whether the public-rights doctrine permits Congress
to route the proceeding to agency adjudication without a jury, one of the FDIC’s chief allegations
in the Enforcement Proceeding is that Plaintiff breached his fiduciary duties to Herring Bank due
to his purportedly improper expense practices.?” See 12 U.S.C. § 1818(e)(1)(A). Actions seeking
remedies for breaches of fiduciary duties have been known at common law for centuries. See David
J. Seipp, Trust and Fiduciary Duty in the Early Common Law, 91 B.U. L. REv. 1011, 1013-16
(2011). Indeed, ALJ Whang noted in her Recommended Decision that Burgess’s alleged “self-
dealing” was “a serious breach of [a] common law fiduciary duty.”?® Therefore, the action against
Plaintiff is not a new action unknown to the common law.

Moreover, the use of jury trials to adjudicate claims of the type that the FDIC is pursuing
against Burgess would not “dismantle the statutory scheme.” Jarkesy, 34 F.4th at 453. When
applying this factor, one critical consideration is whether the claims at issue are of “the sort . . .
uniquely suited for agency adjudication.” Id. at 456. Federal courts have handled claims alleging
entitlement to civil penalties for breaches of common-law duties “for many decades.” Id. Further,
as Plaintiff highlights, several of the FDIC’s enabling statutes allow it to bring cases before a jury
in federal and state court against bank officials accused of various forms of misconduct.?’ See, e.g.,

12 U.S.C. § 1821(k). Therefore, as the claims against Plaintiff are not uniquely suited for agency

25 Compl. 9 25, ECF No. 1,
26 d. at § 135.
27 P1. Brief 17, ECF No. 15-1.
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adjudication and the FDIC has the option to bring jury-eligible proceedings under other aspects of
the statute, the Court finds that the use of a jury trial would not dismantle the statutory scheme.

Finally, the Court finds no evidence that the use of a jury trial to adjudicate claims of the
type the FDIC is pursuing against Plaintiff would “impede swift resolution of the claims created
by statute.” Jarkesy, 34 F.4th at 453. At this point, the FDIC initiated its investigation against
Plaintiff more than twelve years ago and has been pursuing a formal Enforcement Proceeding
against him for more than eight years, which still has not concluded. The Court cannot see how
using a jury trial would add any additional time to the lengthy course of proceedings. In fact, a
jury trial could lead to a swifter resolution of claims.

Therefore, the Court concludes that Plaintiff has shown a substantial likelithood of success
on the merits of his claim that the FDIC violated Plaintiff’s Seventh Amendment right to a jury
trial.

C. Substantial Threat of Irreparable Harm

As to Plaintiff’s claim regarding his right to a jury trial, Plaintiff contends that, without an
injunction, he will suffer irreparable harm as: (1) he will continue to suffer the harm of being
subjected to an unconstitutional process; (2) he will suffer reputational harm; and (3) he will suffer
economic harm from the ongoing Enforcement Proceeding.?®

The Supreme Court has held that, as a matter of law, the deprivation of a constitutional
right “unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976).
This concept that a violation of a constitutional right in and of itself constitutes irreparable injury
has been universally recognized and is not open to debate. Booth v. Galveston Cnty., 2019 WL

3714455, at *17 (S.D. Tex. 2019); see also ODonnell v. Harris Cty., Texas, 251 F. Supp. 3d 1052,

2 Id. at 19-20.
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1157 (S.D. Tex. 2017) (“When an alleged deprivation of a constitutional right is involved . . . most
courts hold that no further showing of irreparable injury is necessary.”) (citation omitted). Since
the Court has determined that Plaintiff was entitled under the Seventh Amendment to a jury trial,
the irreparable injury requirement is automatically satisfied without the need to consider Plaintiff’s
particular showings of irreparable harm.
D. Balance of Hardships and Service of the Public Interest

The FDIC in its Response provides no argument that granting the preliminary injunction
will cause it any hardship.? Further, as Plaintiff notes, Herring Bank has already implemented
significant controls to address the issues raised by the FDIC’s charges, and many of the expense-
related practices that most concerned the FDIC have long been suspended. Plaintiff no longer
serves as the Bank’s CEO and President, and the Bank’s balance sheet and ratings are currently
sound.’® Therefore, if the Enforcement Proceeding is enjoined, there is no risk that the prior, years-
past conduct to which the FDIC has objected will recur.>! As for hardships facing Plaintiff, the
Court has already found that Plaintiff will suffer irreparable harm if the preliminary injunction is
not granted. Therefore, looking at the hardships facing each party should the Court grant or deny
the preliminary injunction, the balance clearly tips in favor of Plaintiff and granting the injunction.

As to the public interest, “[a]n injunction does not disserve the public interest when it
prevents constitutional deprivations. ” U.S. Navy SEALs 1-26 v. Biden, 578 F. Supp. 3d 822, 840
(N.D. Tex. 2022) (citing Jackson Women’s Health Org. v. Currier, 760 F.3d 448, 458, n.9 (5th
Cir. 2014)). In this case, the Court finds Plaintiff likely has the constitutional right to a jury trial,

a right the FDIC deprived him of.

2 Def. Resp. 23-25, ECF No. 24.
30P1. Brief 22, ECF No. 15-1.
3 d.
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Therefore, the Court finds that Plaintiff has satisfied the final two requirements for a

preliminary injunction.
IV.  Conclusion

As Plaintiff has satisfied the requirements for a preliminary injunction as to his claim under
the Seventh Amendment, the Motion for Preliminary Injunction is GRANTED. Plaintiff is
ORDERED to file briefing by November 9, 2022, describing in detail what relief the injunction
should include on the claim the Court has identified affords this relief. Defendant may reply no
later than November 11, 2022.

SO ORDERED on this 6th day of November, 2022.

o
eed O’Connor \

UNITED STATES DISTRICT JUDGE
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