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VIA FEDERA EXPRESS

Honorable Chief Justice Ronald M. George,
and Associate Justices

Californa Supreme Court
350 McAllister Street
San Francisco, CA 94102-4797

Re: Foster Wheeler LLC v. Superior Court of San Francisco County

Jersey Gray, et al., Real Parties in Interest
Supreme Court, Case No. S158197
Court of Appeal, Case No. A119429
San Francisco County, Super. Ct. Nos. CGC 07-274042; CGC 05-4403282

Dear Honorable Justices:

Amici curiae Coalition for Litigation Justice, Inc. 1, Chamber of Commerce of the United
States of America2, National Association ofManufactuers3, National Federation of Independent
Business Legal Foundation4, American Chemistry CounseP, American Insurance Association6,

The Coalition for Litigation Justice, Inc. ("Coalition") is a nonprofit association formed by insurers to
address and improve the asbestos litigation envionment. The Coalition fies amicus curiae briefs in important cases
that may have a significant impact on the asbestos litigation environment. The Coalition for Litigation Justice
includes Centu Indemnty Company, Chubb & Son, a division of Federal Insurance Company, CNA service mark
companies, Fireman's Fund Insurance Company, Libert Mutual Insurance Group, and the Great American
Insurance Company.

2 The Chamber of 
Commerce of the United States of America ("U.S. Chamber") is the world's largest

business federation. The U.S. Chamber represents an underlying membership of more than thee millon businesses

and organations of every size, in every business sector, and from every region of the countr. An importt
function ofthe U.S. Chamber is to represent the interests of its members in cour on issues of national concern to the
business community. Accordingly, the U.S. Chamber has filed more than 1,000 amicus curiae briefs in state and
federal cour.

The National Association of Manufactuers ("NAM") is the nation's largest industral trade association,
representing small and large manufactuers in every industrial sector and in all fift states. NAM's mission is to
enhance the competitiveness of manufactuers and improve American living stadards by shaping a legislative and
regulatory environment conducive to U.S. economic growt and to increase understanding among policymakers, the
media, and the general public about the importce of manufactug to America's economic strength.
4

The National Federation of Independent Business Legal Foundation ("NFIB"), a nonprofit, public interest
law firm established to protect the rights of America's small-business owners, is the legal arm of the National
Federation ofIndependent Business. NFIB is the nation's oldest and largest organzation dedicated to representing
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National Association of Mutual Insurance Companies7, and Property Casualty Insurers
Association of America8 wrte pursuant to Rules 8.200(c) and 8.1120(a) of the California Rules
of Cour in support of Foster Wheeler's request that the Cour publish its decision requiring the
Respondent tral court to vacate its order consolidating the cases above.

As Foster Wheeler correctly points out, there are clear and compellng reasons for
publishing the Court's decision. Asbestos litigation is not isolated to San Francisco, but rather
exists in counties throughout the State. Publication ofthis Court's clear rule for case
consolidation wil provide much-needed guidance to countless tral courts and litigants involved
in asbestos cases. Furthermore, the usefulness of the Court's opinion is not limited to asbestos
litigation. The criteria for consolidation enunciated by the Court would also apply in many other
mass tort contexts, including those involving exposure to, among other things, silca, lead, or
"mixed dusts."

the interests of small-business owners thoughout all fift states. NFIB members own a wide varety of America's
independent businesses from manufactug fis to hardware stores.
5 The American Chemistr Council ("ACC") represents the leading companies engaged in the business of
chemistr. ACC members apply the science of chemistr to make inovative products and services that make
people's lives better, healther and safer. ACC is committed to improved environmental, health and safety
pedormance through Responsible CareQP, common sense advocacy designed to address major public policy issues,
and health and environmental research and product testing. The business of chemistr is a $520 bilion enterprise

and a key element of the nation's economy. It is the nation's largest exporter, accountig for ten cents out of every
dollar in U.S. export. Chemistr companies invest more in research and development than any other business

sector.
6

The American Insurance Association ("AlA"), founded in 1866 as the National Board of Fire Underwters,
is a national trade association representing major propert and casualty insurers wrting business across the countr
and around the world. AlA promotes the economic, legislative, and public standing of its members; it provides a
forum for discussion of policy problems of common concern to its members and the insurance industr; and it keeps
members informed of regulatory and legislative developments. Among its other activities, AlA fies amicus curiae
briefs in cases before state and federal cour on issues of importance to the insurance industr.
7 Founded in 1895, National Association of Mutual Insurance Companies ("NAMIC") is a full-servce,
national trade association with more than 1 ,400 member companes that underwte more than fort percent of the
propert/casualty insurance premium in the United States. NAMIC members account for fort-seven percent of the
homeowners market, th-nie percent of the automobile market, th-nine percent of the workers' compensation
market, and th-four percent of the commercial propert and liability market. NAMIC benefits its member
companies through public policy development, advocacy, and member services.

The Propert Casualty Insurers Association of America ("PCI") is a trade group representing more than
1 ,000 propert and casualty insurance companes. PCI members are domiciled in and transact business in all fift
states, plus the Distrct of Columbia and Puerto Rico. Its member companies account for $184 bilion in direct
wrtten premiums. They account for 52% of all personal auto premiums wrtten in the United States, and 39.6% of
all homeowners' premiums, with personal lines wrters of commercial and miscellaneous propert/casualty lines. In
addition to the diversified product lines they wrte, PCI members include all tyes of insurance companes, including
stocks, mutuals, and companies that wrte on a non-admitted basis. The PCI membership is literally a cross-section
of the United States propert and casualty inurance industr. In light of its involvement in Californa, the PCI is
paricularly interested in the resolution of the issue before the Cour on behalf of its members and their interests.
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Here, this Cour makes clear that Code of Civ. Proc. 1048 does not permit consolidating
wholly dissimilar asbestos cases for triaL. Finding Code ofCiv. Proc. 1048(a) to be "virtally
identical" to Federal Rule of Procedure 42(a), this Court found it appropriate to employ eight
criteria first ariculated by federal courts to determine whether a trial cour had properly
consolidated asbestos cases: (1) common worksite; (2) similar occupation; (3) similar time of
exposure; (4) type of disease; (5) whether injured workers are living or deceased; (6) status of
discovery in each case; (7) whether all plaintiffs are represented by the same counsel; and (8)
type of cancer alleged.9

Providing clear case management rules also wil help California trial courts faced with an
ever-growing asbestos docket. By way of background, commentators long-recognized the
substantial burdens faced by California trial cours handling asbestos litigation.10 For example,
in 2004, one San Francisco Superior Cour judge stated at a University of San Francisco Law
School symposium that asbestos cases were a "growing percentage" of the court's ever-
increasing caseload and that they take up a large share of the court's scarce resources. 

11 Another

San Francisco judge at the symposium noted that asbestos cases take up twenty-five percent of
the superior court's docket and that, as of May 2004, 526 asbestos cases were set for jury tral. 

12

The situation has even been described as "chaos" and "an administrative nightmare.,,13

More recently, an influx of filings from out-of-state plaintiffs has significantly increased
the burden on California trial cours. Indeed, in 2006, of a sample of 1,047 asbestos plaintiffs for
whom address information was available, over three hundred - or an astonishing thirty percent -
had addresses outside Californa.14 Many of these plaintiffs have almost no connection to
California, having lived most oftheir lives outside of the State and alleging asbestos exposure
that ostensibly occurred elsewhere. And with plaintiff firms from Texas and elsewhere opening
offices in California, 

15 there is no doubt that even more asbestos cases are on their way to the

state.

9 See Malcolm v. National Gypsum Co. , 995 F.2d 346 (2d Cir. 1993).
10

For a full discussion of the tyes of issues faced by Californa tral cour in connection with asbestos

litigation, see Dominica C. Anderson & Kath L. Marin, The Asbestos Litigation System in the San Francisco
Bay Area: A Paradigm of the National Asbestos Litigation Crisis, 45 SANA CLA L. REv. 1 (2004) (hereinafter
Anderson & Marin); Steven D. Wasserman, et aI., Asbestos Litigation In California: Can It Change For The
Better?, 34 Pepp. L. Rev. 883 (2007); Victor E. Schwar, et aI., Litigation Tourism Hurts Californians, 2-201
Mealey's Litig. Rep. Asb., 20 (Nov. 15,2006).
11 Judges Roundtable: Where is California Litigation Heading?, HarrsMartin's Columns, July 2004, at 3.

Id.12

13 Anderson & Mar at 2-3.

See the Coalition for Litigation Justice's Amicus Letter, dated August 16, 2006, in Fisher Scientifc v.
Superior Court (Martin), No. S144795 (petition for review fied in the Californa Supreme Cour July 3,2006).

14

See, e.g., Ford Gunter, Houston Law Firm To Open L.A. Offce, Houston Bus. J., October 16, 2007
(detailing move by Laner Law Fir to Los Angeles).

15
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To address large numbers of asbestos filings, many well-intentioned and hard-working
trial judges, both in this State and elsewhere, have focused on promoting efficiency in asbestos
cases with the hope the overcrowded dockets would dwindle and ultimately disappear. As a
result, tral judges have often adopted case management technques that almost certainly would
not have been countenanced outside the context of asbestos litigation.16 Indeed, the goals of
efficiency and docket reduction have led some judges to overlook the merits of individual cases
and to fuher trespass on the rule of law and fundamental legal principles.

In other types of personal injury cases, judges would not consolidate or join cases where
plaintiffs bear absolutely no relation to one another. And there is no reason to deviate from the
rule oflaw simply because asbestos is at issue. Not only are asbestos cases no different than any
other physical injury case in terms of requiring a plaintiff to prove injury and causation, it is
plain that treating asbestos cases aberrantly has had the opposite result of that intended by tral
judges: it has invited the filing of more asbestos cases. This Court's opinion warants
publication because it makes clear that traditional rules concerning consolidation should be
applied in all contexts, including asbestos litigation.

Respectfully submitted,

~ P 0ev
Steven P. Rice
CROWELL & MORIG LLP
3 Park Plaza, 20th Floor
Irvine, CA 92614
(949) 263-8400

~.ll

Counsel for the Coalition of Litigation Justice

Of Counsel:

Victor E. Schwartz
Mark A. Behrens
SHOOK, HARY & BACON L.L.P.
600 14th Street, N.W., Suite 800
Washington, D.C. 20005-2004
ph. (202) 783-8400
fax (202) 783-4211

Counsel for the Coalition of Litigation Justice

See, e.g., Victor E. Schwar and Leah Lorber, A Letter To The Nation's Trial Judges: How The Focus On
Effciency Is Hurting You And Innocent Victims In Asbestos Liability Cases, 24 Am. J. of Trial Advoc. 246 (2000).

16
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Robin S. Conrad
Amar D. Saral

NATIONAL CHAER LITIGATION
CENlER, INC.

1615 H Street, NW
Washington, DC 20062
(202) 463-5337

Counsel for the Chamber of Commerce of the United States of America

J an Amundson
Quentin Riegel
NATIONAL ASSOCIATION OF MAAClURS
1331 Pennsylvania Avenue, NW
Washington, DC 20004
(202) 637-3000

Counsel for the National Association of Manufacturers

Karen R. Hared
Elizabeth Milito
NATIONAL FEDERATION OF INDEPENDENT BusINSS

LEGAL FOUNATION
1201 F Street, NW, Suite 200
Washington, DC 20004
(202) 314-2061

Counselfor the National Federation of Independent Business Legal Foundation

Donald D. Evans
AMRICAN CHEMISTRY COUNCIL
1300 Wilson Boulevard
Arlington, VA 22209
(703) 741-5000

Counsel for the American Chemistry Counsel
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Lynda S. Mounts
Kenneth A. Stoller
AMRICAN INSURCE ASSOCIATION
1130 Connecticut Avenue, NW
Suite 1000
Washington, DC 20036
Phone: (202) 828-7158

Counsel for the American Insurance Association

Gregg Dykstra

NATIONAL ASSOCIATION OF
MUlAL INSURCE COMPANIES

3601 Vincennes Road
Indianapolis, IN 46268
(317) 875-5250

Counsel for the National Association of Mutual Insurance Companies

An W. Spragens
Sean McMurough
PROPERTY CASUALTY INSURRS

ASSOCIATION OF AMRICA
2600 South River Road
Des Plaines, IL 60018-3286
(847) 553-3826

Counsel for the Property Casualty Insurers Association of America

cc: (See attached servce list)
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Service List

Foster Wheeler LLC
James Carl Parker, Esq.
Brydon Hugo & Parker
135 Main Street - 20th Floor
San Francisco, CA 94104

Jersey Gray
Gilbert Purcell
David R. Donadio
Brayton .:. Purcell
222 Rush Landing Road
Novato, CA 94948

John Crane, Inc.
Philip S. Ward
Hassard Bonnngton
Two Embarcadero Center, Suite 1800
San Francisco, CA 94111

Zurn Industries
Jackson & Wallace
55 Francisco Street, Sixth Floor
San Francisco, CA 94133

Tyco Flow Control;
Yarway Corporation
Morgan, Lewis & Bockius

One Market Street
Spear Tower
San Francisco, CA 94105

Honeywell International, Inc.
Perkins Coie
Four Embarcadero Center, Suite 2400
San Francisco, CA 94111
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J.T. Thorpe & Son
Bassi, Martini, Edlin & Blum
351 California Street, Suite 200
San Francisco, CA 94104
General Motors Corp.
Filce, Brown, Eassa & McLeod
1999 Harrison Street, 18th Floor
Oakland, CA 94612

Alls-Chalmers Product Liabilty Trust
Knox Ricksen
1300 Clay Street, Suite 500
Oakland, CA 94612

Consolidated Insulation Inc.
James V. Joyce
Prindle Decker & Amaro
369 Pine Street, Suite 800
San Francisco, CA 94104

Goodyear & Tire Rubber Company
Don Wilenburg

Gordon & Rees

275 Battery Street, Suite 2000
San Francisco, CA 94111

Volkswagen of America
Laurie J. Hepler
Caroll Burdick & McDonough
44 Montgomery Street, Suite 400
San Francisco, CA 94104

Designated Counsel
Berry & Berry
P.O. Box 16070
2930 Lakeshore Avenue
Oakland, CA 94610

San Francisco Superior Court
400 McAllster Street
San Francisco, CA 94102
Attn: Judge Tomar Mason, Dept. 608
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California Court of Appeal
First Appellate District, Division 2
350 McAllster Street
San Francisco, CA 94102
Office of the Clerk
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