COPY T0 BE CONFORMED

No. 5192768

IN THE . _ :
SUPREME COUR’I‘ OF THE STATE OF _CALIF_ORNIA
|  AIDANLEUNG .
. by and through his Guardian ad Litem NANCY LEUNG,
| ' Petitioner, ; \{\_.’C’E\\]ED
A : “0\1. 99 I )
VERDUGO HILLS HOSPITAL, AENE COUR
Respondent. A s

- After a Decision by the Court of Appeal, .
Second Appellate District, Division Four, Case No. B204908
. Los Angeles Superior Court, Casé No. BC343985
' Honorable Laura A. Matz

BRIEF OF AMICI CURIAE CHAMBER OF COMMERCE OF

~ THE UNITED STATES OF AMERICA, CALIFORNIA

- CHAMBER OF COMMERCE, THE CIVIL JUSTICE

- ASSOCIATION OF CALIFORNIA, AND ARTEMIS S.A. IN
o SUPPORT OF RESPONDENT

ROBERT L. WEIGEL (N.Y. 1809284)  THEODORE J. BOUTROUS, JR. (132099)
MARSHALL R. KING (N.Y.2475572) = JULIAN W.POON (219843) =
GIBSON, DUNN & CRUTCHERLLP . BLAINE H. EVANSON (254338)

200 Park Avenue : KIMBERLY A. NORTMAN (264260)
New York, New York 10166-0193 -  GIBSON, DUNN & CRUTCHER LLP
Telephone: (212) 351-4000 © 333 South Grand Avenue

Fax: (212) 351-4035 ' Los Angeles, California 90071-3197
rweigel@gibsondunn.com Telephone: (213) 229-7000
mking@gibsondunn.com - Fax: (213) 229-7520

tboutrous@gibsondunn.com -
jpoon@gibsondunn.com

. Attorneys for Amici Curiae Chamber of Commerce Jof the United States of
America, California Chamber of Commerce, Civil Justice Association of
California, and Artemis, S.A. '




No. S192768

IN THE . |
SUPREME COURT OF THE STATE OF CALIFORNIA

~ AIDANLEUNG
- by and through his Guardian ad Litem NANCY LEUNG,

Petitioner,
v V.
VERDUGO HILLS HOSPITAL,
Respondent.

. After a Decision by the Court of Appeal,
Second Appellate District, Division Four, Case No. B204908
Los Angeles Superior Court, Case No. BC343985 '
' Honorable Laura A. Matz

BRIEF OF AMICI CURIAE CHAMBER OF COMMERCE OF
'THE UNITED STATES OF AMERICA, CALIFORNIA
CHAMBER OF COMMERCE, THE CIVIL JUSTICE
_ ASSOCIATION OF CALIFORNIA, AND ARTEMIS S.A. IN

SUPPORT OF RESPONDENT

' ROBERT L. WEIGEL (N.Y. 1809284)  THEODORE J. BOUTROUS, JR. (132099)
MARSHALL R. KING (N.Y. 2475572)  JULIAN W.POON (219843)
GIBSON, DUNN & CRUTCHERLLP . BLAINE H. EVANSON (254338)

200 Park Avenue : KIMBERLY A. NORTMAN (264260)
New York, New York 10166-0193 GIBSON, DUNN & CRUTCHER LLP
Telephone: (212) 351-4000 - 333 South Grand Avenue

- Fax: (212) 351-4035 Los Angeles, California 90071-3197
rweigel@gibsondunn.com Telephone: (213) 229-7000

- mking@gibsondunn.com Fax: (213) 229-7520

tboutrous@gibsondunn.com
jpoon@gibsondunn.com

Attorneys for Amici Curiae Chamber of Commerce of the United States of
America, California Chamber of Commerce, Civil Justice Association of
California, and Artemis, S.A. ‘



ROBIN S. CONRAD (D.C. 342774)

KATE COMERFORD TODD (D.C. 477745)

NATIONAL CHAMBER
LITIGATION CENTER, INC.
1615 H Street, NW
Washington, D.C. 20062
Telephone: (202) 463-5337
rconrad@uschamber.com
ktodd@uschamber.com

Attorneys for Amicus Curiae Chamber of

Commerce of the United States of America

ERIKA FRANK (221218)
- 1215 K Street, Suite 1400
Sacramento, California 95814
Telephone: (916) 444-6670
erika.frank@CalChamber.com

- Attorney for Amicus Curiae California
Chamber of Commerce

FRED J. HIESTAND (44241)
2001 P Street, Suite 110
Sacramento, California 95811
Telephone: (916) 448-5100
thiestand@aol.com

Attorney for Amicus Curiae Civil Justice
Association of California



TABLE OF CONTENTS

Page
APPLICATION ......ouommrmmeemenmecencnesesserssensssssssssssssssssssessssainssnsinn |
STATEMENT OF INTEREST............ et e seeas 1
NG 0:30) 10031 (0) N U 4
ARGUMENT........ tersuettararasastes st a s sens e neet st e s s e s e a s ben e b abeSi s 7
1. The Legislature Adopted Section 877 Against the
Backdrop of the 200-Year-Old Common Law Release
Rule.....ccoccvvrrirnnenne. eeerreeeeateresrereenneesanannns eeereeteneneeesneeninenees ]
II. The Legislature’s Carefully Crafted Joint-and-Several-
Liability Scheme Was Designed to Work in Tandem
with the Common Law Release Rule to Advance the
Overall Goals of Early, “Good Faith” Settlement.................. 13
ML  Section 877°s “Before Verdict or Judgment” |
Requirement Is Vital to the Achievement of the
Statute’s Twin Goals of Encouraging Early Settlement
and Apportioning Liability Equitably. ................... cenceeeneenne 19
A. - The “Before Verdict or Judgment” Requirement
- Provides the Principal Incentive in Section 877
- for Early Out-of-Court Settlements...........cccoouenen.... .20
B.  The “Before Verdict or Judgment” Requirement
Is Necessary to Accomplish the Equitable '
Sharing of Costs Among All Parties at Fault............... 23
“IV.  The “Good Faith” Requirement Is Critical to Achieving
the Equitable Apportionment of Costs. ........... rreeteerereraesananes 27
A.  The Good Faith Requirement Creates a Balanced |
System of Incentives for All Parties, Which
Prevents Collusion Between Plaintiffs and
Settling Defendants and Protects the Legal
Rights of Non-Settling Defendants............... eerreraeenes 27
B.  Plaintiff’s Proposed Changes to the Legislative -
Scheme Would Undermine the Statute’s Goals
and the Carefully Balanced Set of Incentives
AdoFted by the Legislature to Achieve Those
Goals...oee ettt ns 37

CONCLUSION......ccoitrtemtretteteentrieeeteessesnse oo eeseeseesesee s esssens 39.



TABLE OF AUTHORITIES

- Page(s)
Cases . '
Abb v. Northern Pac. Ry. Co.
(1902) 28 Wash. 428................... ettt r et e et e et e re s et e s 10,32
~ American Motorcycle Assn. v. Superior Court - :
(1978) 20 Cal.3d 578 ..o, 16, 17, 20, 29, 37
Apodaca v. Hamilton - '
(1961) 189 Cal.APP.2d T8 ..eervereeeeeereeereeieeeerennsienaeese s 12,16
Ayer v. Ashmead _ . :
(1863) 31 Conn. 447, 1863 WL 785....ccocevrveeeeecnene reeeeenaens 9,36
Be v. Western Truck Exchange v | :
(1997) 55 Cal.App.4th 1139........... rreereeesaeenes 12,21,22,23,25,26
Bee v. Cooper ' ' _
(1932) 217 Cal. 96 ......ueeeeiririciieceieceneeeeeeeae ettt aenas 8
BMW of North America, Inc. v. Gore ' _ . ,
(1996) 517 U.S. 559................. reereeeeessaeetes s sas e anertesees s eeeaaenanas 34
Bordenkircher v. Hayes _ : :
(1978) 434 U.S. 357 eeeeeereeceeeeereeeeneeeeens et eenes 33
Butler v. Ashworth .
(1895) 110 Cal. 614 ...ttt et st ne s 8
Chetwood v. Cal. Nat. Bank , |
(1896) 113 Cal. 414 ........coveeveeeenne Creeeesseeesteieesateseeenraseesaneanssanssans 9
City of San Jose v. Superior Court :
C(1974) 12 Cal.3d 447 ..ttt 33
Dawson v. Schloss ‘ |
(1892)93 Cal. 194.......oonrrreae et et e 8
Evangelatos v. Superior Court ' .
(1988) 44 Cal.3d 1188......eoeieeiireeeeeeeceerreeee e eeees e neesesneas 29
Flynnv. Manson v -
(1912) 19 Cal.APP. 400 ...ttt eeenes 8,30
Grundel v. Union Iron Works ‘
(1900) 127 Cal. 438 ...neeeeeeeeeereeieeetertrre et ste et et se e g8
Halpin v. Superior Court .
(1971) 14 Cal.App.3d 530 .ceeeeeeiieeeeeeeeeee 11,12, 21,23, 24
In re Baycol Cases I and 11
(2011) 51 Cal.4th 751 .o reteeeereete et e re e reanes 15



Jhaveriv. Teitelbaum

(2009) 176 Cal. App.4th 740 ......ocoeeeeeeieeeeeeneeeeeneeeeee 12,21,23
Keeler v. Superior Court B | .
(1970) 2 Cal.3d 619.....cueeieieeeeeereeeeee R reeeeenteneerens 15
Leung v. Verdugo Hills Hosp.
(2011) 121 CalRptr.3d 913....cveeeeeeeeenaces eeeeeeenteeeereneenaas 12,21
- Livingston v. Bishop | N
(N.Y. 1806) 1 Johns. 290.....c.cocreerirerreereerrreeeeeeresreennenns eeeeeeans 8
McClure v. McClure : S
(1893) 100 Cal. 339....ceeereeeeeeeeeeteerrr e sreseeraesae s reenesaens 22
- Mesler v. Bragg Management Co. ' _
(1985) 39 Cal.3d 290 ......oveeeeereceeeereeeeeeee e 30, 32
People v. Brady
(1991) 234 Cal. App B3A 954 . 15
~ People v. Cruz :
(1996) 13 Cal.4th 764......c..eoevereeieeieieeeeeeienns eeererteres e eenes 15
River Garden Farms, Inc. v. Superior Court .
(1972) 26 Cal.App.3d 986 .......oovvveiiciicciicns .12,31,32,33,34
Southern Cal. White Trucks v. Teresinski .
(1987) 190 Cal.App.3d 1393 ... 12, 20, 21
- Stambaugh v. Superior Court v
(1976) 62 Cal.APDP.3d 231 e seeneeias 11,20
State Farm Mutual Automobile Insurance Co. v. Campbell
(2003) 538 U.S. 408.....ceeeeeeeeeeeeteereetrer ettt 34
Tech-Bilt, Inc. v. Woodward-Clyde & Associates
(1985) 38 Cal.3d 488......cccoenueunen.. eeeeentereereeneeae SR 29,31
Thomas v. Gen. Motors Corp. ' | g '
(1970) 13 Cal.App.3d 81 ..ot 11, 16
Tompkins v. Clay St. R.R. Co.
(1884) 66 Cal. 163 .......cceeeeeeerennnnee. et neeseesas oo 9
Turner v. Hitchcock :
(1866) 20 Iowa 310, 1866 WL 170 ....cceevvvrrrirerrereeneenreneeraennne 9,10
United States v. Armour & Co. .
 (1971) 402 ULS. 673ttt nesesasasenes 33
Watson v. McEwen
(1964) 225 Cal.App.2d 771 c.ecveecvrerreerenireeeeeteeneeenieeeenennnns 12, 16

il



S_taztute's :
Cal. Civ. Proc. Code § 877 ......oecueereenrrrerreereeereeeersseseeseenesesenas passim

Cal. Civ. Proc. Code §§ 875-880.......ccovverrereeeeeirereerereneeeeeceeeeeevennes 4
Cal. Civ. Proc. Code §1431.1(C)cceverereceercnninnne teerereeeesreresaeseseesaeenarens 35
Rules : ' -
7 Cal. Ru Cto 8.520(E) wvvvereererereereeesiveteseesese e eseesesesesessenssssesssssssssnsnans 1
Other Authorities |
1954 Rep. of Conf. Com. on Contribution Between Jomt :
. Tortfeasors and On Third Party Practice..........coo.iveeveeveeveeeensnnnnnn. 16
Fourth Progress Rep. to the Legis. by the Sen. Interlm
Judiciary Com. (1957 Reg. Se8S.)cuuvvviireinreerceeenriieeeneecreereeveenns 14
Journal of the State Bar of Cal., 1957 Legis. Program - -
(Jan.-Feb. 1957 )ucc ittt s TR [
S.B. 1510, 1957 Reg. Sess. (Apr. 30, 1957).cuervvrccvcreerivnennen. 14,21
S.B. 1510, 1957 Reg. Sess. (Jan. 22, 1957)...cccceevcrrerereeeeceervennen. 14, 21
S.B. 1510, 1957 Reg. Sess. (May 1, 1957)...ccceeeecevererereeerererennns 14
Senate Passes Bill Curbing Secrecy Agreements in Insurance
Bad Suits (May 2001) 13 No. 5 Cal. Ins. L. & Reg. Rep. 75 13

Thaxter, Joint Tortfeasors, Legislative Changes in the
Rules Regarding Releases and Contribution

(1958) 9 Hastings L.J. 180.....ccccervercererunnnes rveeeereeeseeeraessraeessens 28
Third Progress Rep. to the Legis. by the Sen. Interim
Judiciary Com., 2 appen. to Sen. J. (1955 Reg. Sess. ) JR— 35,37
{

v



| .APPLICATION |

Pursuant to California Rule Qf Court 8.520(f), the Chamber of |
Commerce of the United States of America (“U.S. Chamber”), thé
California Chamber of Commerce (“CalChamBer”), the Civil Justice
Association of California (“CJAC”), and Artemis, S.A. (“Artemis”)
respectfully request leave to file an amiéus curiae brief in support of |
Defendant and Respondent Verdugo Hills Hospital.

STATEMENT OF INTEREST

The U.S. Chamber, is the world’s largesf business féderation.
The U._S.. Chamber repreSents 300,000 direct members and vindirectly-
represents the interests of more. than“three million companies and
professional ofganizations of every size, in every-industry sector, and
from every region of the country. An important function of the U.S.
Chamber is to repi‘esent the interests of its members in matters before
| Congre_ss, the Executive Branch, and the courts.

CJACis a 30-year-old non-profit organization whose members |
are businesses, professional associations and local governments
committed to restoring. “palance” to our civil justice system by
making our liability laws more fair, economical, and certain. Toward

- this end, CJAC regularly participates in the legislative, judicial, and
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ballot initiative procésses to resolve issues of who should pay, how
much, and to whom when certain chducf by defendants is alleged to
occasion harm té plaintiffs.

The -CélCh_amber is a hon—profit business association with over
14,000 members, both i_ndividuai and corporate, representing virtually |
every economic interest 1n the State of California. It acts on behalf of
the businéss. community to improve the economic and jobs climate by
repres_enting business on a broad range of legislative,_régulatory, and
legal issues. |

Artemis is a French holding cdmpany that invests in a wide
range' of businesses in industries including luxury and. consume;- |
gobds, ~ insurance, | investment 7: funds," and medié and
commﬁnications. " Cor‘npanies like Artemis are often involved in
multi-defendant lawsuits, | and fhe qﬁestion at issue in this case is
currently also at issue in a Ihattef in which Artérﬁis is a defendant.
(John Garamendi et al. v. Altus Finance S.A., et al (C.ﬁ. Cal.) Case
No. CV-99-02829.)

All amici curiae believe this case presents issues of paramount
concern to the business community. In particular, the outcome of this

case will have a significant effect on the dual goals of encouraging

2



early settlement and the equitable sharing of costs in multi-defendant
cases involving joint tortfeasor defendants.

Dated: November 22, 2011 Respectfully submitted,

/ Julian W. Poon
GIBSON, DUNN & CRUTCHER LLP
Attorneys for Amici Curiae



INTRODUCTION
This case involves a carefully crafted joint-and-several-liability
Scheme, Code of Civil Procedure Sections 875 through 8_80, uhder
which the Legislature specifically chose to retain the preexisting

common law rule governing the release of joint tortfeasors in a select

’category of cases in order to advance the goals of encouraging early

settlements and equitably apportioning costs among all parties.

Petitioner, Aidan Leung, a medical-malpractice plaintiff, chose, after a

" jury verdict, to proceed with a settlement that the trial court had

previously found not to be in good faith. He now seeks to upset the

overall joint-and-several-liability framework ‘considerably by asking
this Court to throw out over 200 years of common law and to create a
new rule that would | gut the stétutory scheme’s core goal of
enc‘oﬁraging -early, “good faith” settlements. Since 1957, fhis system '
haé promoted and helped attain these dual goals, and the Legislature
has not seen fit to overturn the common law release rule against the |
background of which it legislated. This Court should affirm.

Under the common law release-of-liability rule, the release. for
consideration of one joint tortfeasor operates as a release of the joint-

and-several liability of all other joint tortfeasors. The Legislature



partially abrogated the common law rule in 1957 by passing
Section 877, under which the liability of non-settling joint tortfeasors
is only reduced by the dollar .a.mount specified in the settlement'(a
“pro tanto” reduction) arlld. the settling tortfeasor is protected from any
liability for contribution to any other tortfeasor. However, the
Le,gisléture required in Section 877 that plaintiffs and settling
defendanté enter into settlements “in good faith” and “before verdict
or judgment” | in order to secure these statutory protections.
Aécordingly, in order for settling plaintiffs to obtaih the advantages of
a. pro tanto set-off (rather than a complete release) against the liability -
of the non-settling defendants, they must settle in “good faith” and do
S0 >“before verdict or judgment.” Likewise, in order for settling
defendants to vbbtainv ‘Section 877’s pfotection from contribution
claims by other joint tortfeasors, they must settle in “good faith” and
do so “before verdict or judgment.”

In Section 877, the Legislature prqvided a significant incentive
for plaintiffs—a pro tanto set-off—and a signiﬁcant incentive for
settling defendants—contribution protection—in order to encourage

all parties at the negotiating table to seek an early, good faith



settlement. Yet Plaintiff and the Court of Appeal would turn this
| ~ entire structure of incentives on its head.

Plaintiff advocates a radical overhaul of Section 877 and the
entire joint-and-several-liability scl1eme, which the Legislature
fashioned against the backdrop of more than 200 years of well-
established precedent. Plaintiff’s proposed new common law rule
would eliminate any incentive for settling plaintiffs to avail
themselv’es of Section 877 and enter into a “good faith” settlement
“before Verciict or judgment,” because plaintiffs would receive the.
- advantages of a pro tanto set-(iff regardless of whether they settled in
good'dr bad faith, or before or after verdict or judgment. Eliminating
| the “before verdict or judgment” - requirement would incentivize
Defendants to play the odds and then ‘race to settlement gfter
assessments of comparative fault in order to get away with paying less
than their fair share. Eliminating the “good faith” requirement would
fundamentally undermine the comparative liability scheme in
California, éncouraging collusion between plaintiffs and settling
defendants and rewarding plaintiffs for discriminating -among
defendants and tampering with the apportionment of liability. Under

the novel system that Plaintiff proposes, non-settling defendants may



be required to pay penalties that do nbt come close .to, their
proportionate share of liability simply because they choose to exercise
their due pfocess right to litigate their case, even when blaintiffs and
settling defendants collude in bad faith to impose. such a penalty.

_'Th.e Legislature assiduously designed a system to ensure that
plaintiffs may choose how to .ma.ke themselves whole while at the
same time eﬁcouraging all pqrties—plai'ntiffs and defendants alike—
to‘ne'go'tiate in good faith to work to§vard an equitable sharing of costs
and conserve the limited resources of our judicial system. Upsefting
‘that carefully crafted legislative scheme by overturning the éommdn
law backdrop againsf which the Legi_slature :_-Was operating would
‘undermine the entire statutory .scheme and fundamentally alter the
incentives for litigants con.templ»ating.‘ settlement. Thi‘s Court should
therefore affirm the Court of Appeal’s judgment. |

ARGUMENT

I. THE LEGISLATURE ADOPTED SECTION 877
AGAINST THE BACKDROP OF THE 200-YEAR-OLD
COMMON LAW RELEASE RULE. |

The common law rule governing the release of joint tortfeasors
originally developed in order to provide plaintiffs the flexibility of

suing joint tortfeasors jointly or separately while at the same time



ensuring that plaintiffs could not recover damageé more than once for
the same injury. In England, as soon as a judgment was entered in
any suit against a joint tortfeasor, the plaintiff was barred from
pursuing a suit against any other joint tortfeasor. (See, e.g.,
Livingston v. Bishop (N.Y. 1806) 1 Johns._ 290.) Early on, courts in
the United Statés rejected that approach, opting for a more plaih'_ciff-
friendly rule that allows a plaﬁntiff tb recovér separate judgmentS"
against each joi‘nt -.tortfeasor,. but limits the plaintiff to obtaining} only
one “satisfaction.” (See- ibz'd.}; sée alsb Dawson v. Schloss (1892) 93 -
Cal. 194, 199.) |

Under the comrhon llaw releaSe rule, a plaintiff could pursue
each separate case against each joint tortfeasor to separate judgments
‘and then choosé which judgmént to collect. .(See., e.g., Bee v, Cooper
- (1932) 217 Cal. 96, 100; G’rundel v. Union Iron Works (1900) 127
Cal. 438, 441.) Once a plaintiff chose to collect on a judgment, his
claims Were satisfied, and he was barred from pursuiﬁg claims for the
same injury againsf any other joint tortfeasors. (See, e.g., Flynn v.
Manson (1912) 19 Cal.App.. 400, 404-405 (Flynn); Butler v.
Ashworth (1895) 110 Cal. 614, 618—619.j “By his withdrawal,

plaintiff announces that he has received satisfaction for the injury
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complained of .... It matters not ... whether the payment made was in
a large or in a small amount. If it be accepted in satlsfactlon of the
cause of action against the one, it is 1ﬁ law a satisfaction of the clalm :
against them all.” (Chetwood v. Cal. Nat. Bank (1896) 113 CaL 414,
426; see also Turner v. Hitchcock (1866) 20 Iowa 310, 1866 WL 170,
at *5 (Turner) [“When ... a legal c.ause of actién once &ubsisting has
been suspended by the voluntary act 6f the'i)arty who was entitled to
it, it is, in most cases, considered as released by law”]; Ayer v.
Ashmead (1863) 31 Conh. 447, 1863 WL 785, at *5 (Ayer) [“If it be
said that it i-s.inequitable to allow a satisfaction to covef the costs in
| [separate] suits [against joint tortfeasors] when such was not the
intention, the answer is, the plaintiff was not obliged to accept of
satisfaction unless he secufed his costs”].)

Regardless of whether the plaintiff chose to sue joint tortfeasors
jointly or separately, -each was liable to the full extent of the damages
awarded to the plaintiff no matter how small his degree of fault (wifh
no right to contribution from the other tortfeasors). (See, e.g.,
Tompkins v. Clay St. RR. Co. (1884) 66 Cal. 163, 166.) Thus, it
necessarily followed that each would be released if another joint

tortfeasor compensated the plaintiff for his injuries:
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Each joint trespasser being liable to the extent of the
injury done by all, it follows as a necessary consequence
that satisfaction made by one for his liability operates as
a satisfaction for the whole trespass, and a discharge of
all concerned. [The plaintiff and the settling defendant]
could make no agreement impairing the legal rights of
the [non-settling] defendant ....

(Ab’b v. Northern Pac. Ry. Co. (1902) 28 Wash. 428, 434; see alsior
Tufner, supra, 1866 WL 170, at *5.) .

Againsf this backdrop, the Legislature .adopted Code of Civil
'Procedure Section 877 as one component of a carefully craftéd,'
compréhensive, and cohesive joint-and-éeveral-liability scheme.
Sectioh 877 pfovides that, where a release of bne joint tortfeasor is
given “in ‘goro'd faith befdre verdict or judgment,” it will not reléase |
the remaining joint tortfeasors but rather will reduce the amount of the
plaintiff’s claims against therﬁ by the dollar arhount specified in the

release. (Code Civ. Proc., § 877.)' In addition, settling tortfeasors are

1 Section 877 states:

Where a release, dismissal with or without prejudice, or a

- co[v]enant not to sue or not to enforce judgment is given in good
faith before verdict or judgment to one or more of a number of
tortfeasors claimed to be liable for the same tort, or to.one or more
other co-obligors mutually subject to contribution rights, it shall
have the following effect:

"(a) It shall not discharge any other such party from liability unless
its terms so provide, but it shall reduce the claims against the
others in the amount stipulated by the release, the dismissal or the

10



protected from liability for contribution to all other parties. (Ibid.;
| see, e.g., Stambaugh v. Superior Court (1976) 62. Cal.App.3d 231, 235
(Stambaugh). [“Where an alleged joint tortfeasor, prior to a judicial
determination of his liability, in good faith settles the claim against
him, he is forever discharged of further obligation té the claimant, and
fo his joint tortfeasors, by way of contribution or otherwise”]; Halpin
v. Superior Court (1971) 14 Cal.Ap}S.3d 530, 543-544 (Halpin).)
After the Legiéléture passed Section 877, where a plaintiff does
not obtain a “good faith” determination or settles after verdict Qr’
| judgment, as here, the commonvlaw release rule continues to govern
‘the release of joint tortfeésors, as it has ‘for more thah.200 years. (See,
e.g., | Thomas v. Gen. Motors Corp. (1970) 13 Cal.App.3d 81, 86
(Thomas) [“Except as modified by section 877, the [common] law still

applies, and a release of one joint tort-feasor is a release of all”];

covenant, or in the amount of the consideration paid for it
whichever is the greater.

(b) It shall discharge the party to whom it is given from all liability
for any contribution to any other parties.

(c) This section shall not apply to co-obligors who have expressly
agreed in writing to an apportionment of liability for losses or
claims among themselves.

(d) This section shall not apply to a release, dismissal with or
without prejudice, or a covenant not to sue or not to enforce

~ judgment given to a co-obligor on an alleged contract debt where
the contract was made prior to January 1, 1988.

11



Watson v. McEwen (19.64) 225 Cal.App.2d 771, 775 (Watson);
Apodaca v. Hamilton (1961) 189 Cal.App.2d 78, 82 (Apodaca).) This
can occur where the settliﬁg parties pursue a settlement but fail to seek
a gobd faith determination from the court or Where, as in this case, the
court rules that the settlement does not meet the standard of good faith
under Section 877. (See, e.g., River Garden Farms, Inc. v. Superior
Court (1972) 26 Cal.App.3d 986, 991-992 (River Garden).) This can
also occur where, as in this case, the settliné parties pﬁrsue é
settlement after a determination of liability has been made. -(See, e.g.,
Jhavéri v. Teitelbaum (2009) 176 Cal.App.4th 740, 750 (Jhaveri), Be E
V. -Westem Truck Exchange (1997) 55 Cal.App.4th 1139, 1144 (Be);
Southern Cal. Whi_té Trucks v. Te’re_sinski (1987) 190 | Cal.App.3d
1393, 1403-1405 ‘(Teresinski); Halpin, supra,‘ 14 Cal.App.3d at
p. 543.) |
However, since the enactment of Section ‘877, virtually all
litigants who settle do so “in good faith before verdict or judgment,”
and Section 877’s pro tanto é.et—of-f rule thus applies in almost every
settling case in California. (See Leung v. Verdugo Hills Hosp. (2011)
121 Cal.Rptr.3d 913, 923 [citing only four cases since the enactment

of Section 877 in 1957 where courts have analyzed the application of
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the common law rule because the settlements did not comply with fhe
requirements of Section 877]; see also Senate Passes Bill Curbing
Secrecy Agreements in Insurance Bad Suits (May 2001) 13 No. 5 Cal.
Ins. L. & Reg. Rep. 75 _[“ninéty-eight percent of civil cases [in
Californi_a] .s'ettle before trial”].) Thus, over the past 54 years, the
requirements that _éettling parties must meet béfor’e obtaining the -
advantages of Section 877 have effectively achieved the goal of

ericouragirig parties to engage in early, good faith settlements.

II. THE LEGISLATURE’S CAREFULLY CRAFTED JOINT-
AND-SEVERAL-LIABILITY SCHEME WAS DESIGNED
TO WORK IN TANDEM WITH THE COMMON LAW
RELEASE RULE TO ADVANCE THE OVERALL

- GOALS OF EARLY, “GOOD FAITH” SETTLEMENT.

The Legislature enactéd Civil Code Section 877 in' 1957—the
culmination of three years’ céreful coﬁsideration by a Conference
"Committee appointed by the State Bar to make recommendations
._regarding the common }law joiﬁt—liability scheme.‘ In doing so, the
Legislature chose fo replace the common. law “release of one. release
bf all” rule with a pro tanto set-off rule (and pfotection from
contribution claims for seﬁling defendants) only where the release of a
settling tortfeasor is “given in good faith before verdict or judgment.”‘

(Code Civ. Proc., § 877.) The Legislature expressly mandated these
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requirements—providing plaintiffs with the inceﬁtivé of a pro tanto
set-off and settling defendants with the incentive of. contribution
protection only  if théy meet them—in order to effectuate the
Legislature’s goal of encouraging early, goqd faith settlemenfs.
SigniﬁCantiy, - Section 877, as }irﬁtiall-y introduced on
January 22, 1957, did not contain the language “in good faith before
verdict or judgment.” (S.B. 1510, 1957 Reg. Sess. (Jan. 22, 1957).)
At the tirﬁe the bill wés introduced, the Senate Judiciafy Com'rhittee
e.xpresse'd.its Conce_rn that the‘ bill. be crafted so as not to allow a
plainﬁff to collude with Vone joint ,tortfeésor at thé expénse of another.
(Fourth Progres's‘ Rep. to the Legis. by the Sen. In_terim Judiciary
Com. (1957 Reg. Sess.) pp. 129-130.) On April 30, 1957, the Senate
Bill was amended to .add “before verdict or judgment” (S.B. 1510,
1957 Reg. Sess. (Apr. 30, 1957)), and on May 1, 1957, it was further
amended to add “in good faith” (S.B. 1510, 1957 Reg. Sess. (May 1,
1957)). | -
" The Legisl'atﬁfe consciously crafted the bill to work in tandem
with the common law release rule against which it legislated, and the
sfatute’s requirements 'that parties settle in “good faith” “before

verdict or judgment” are therefore explicit conditions on the change in

14



the common law that the Legislature otherwise left in place. (See,
Ve.g., People v. Cruz (1996) 13 Cal.4th 764, 775; Keeler v. Superior
Court (1970) 2 Cal.3d 619,625 [“It will be presumed, of couf_se, that
in enacting a statute the Legislature was familiar with the relevant
rules of the common léw”].) “Having chosgn to change the common
law [in one respect], the Legislature’s failure to}[completel'y modify
the common law on that issué] reflects the legislative.. intent to
continue the common law rule [as to the unmodiﬁéd portion].”
(People v. Brady (1991) 234 Cal. App3d 954, 959-960.) Just a few
months ago, this Court made clear that after the Legislature cddiﬁ'es’
‘ the common law, the Court is “not at liberty to modify [the] contours |
[of the common law] in ways at odds With the statutory language.”
(In r‘e‘ Baycol Casés Iand fI (201 1) 51 Cal.4th 75 ‘1, 759, fn. 5.)

| Coritemporaneous evidence shows that the Legis;lature knew
full well how the longstanding common law reiease rﬁle operated at
the time it enacted Sectioh 877 and understood that it was legislating
against that well-established rule. The Conference Committee tasked
with studying the common law release rule originaliy requested t.hat‘
the State Bar'sponsor legislation abrogating the common law rule in

its entirety. (1954 Rep. of Conf. Com. on Contribution Between Joint
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8.3

Tortfeasors and On Third Party Practice p. 3.) The State Bar followed
this recommendation when it sponsored the bill, but the Legislature
then consciously chose to amend that bill to expressly include the
“good faith” and “before verdict or judgment” requiremenfcs. (Journal
of the State Bar of Cal., 1957 Legis. Program (Jan.-Feb. 1957) p.17.)
In sﬁort, the Legislature understood that it enacfed Section 877
against a firmly established‘ common law backdrop ahd intended that
the common law rule continue to control where the Legislature did not
specifically abrogate it. (See, e.g., ﬂ'zomas,'supra,. 13 Cal.App.3d at
p. 86 [“Except as modified Ey section 877, the [common] law still
applies, and a release} of one joint tort-feésor is a release of all”];
Watson, supra, 225 Cal.App.2d at p.775; Apodaca, supra, 189
Cal.App.2d at p. 82.) Far from suggesting otherwise (PI.’s Reply Br.
at p. 2), American Motorcycle As_Sn. v. Superior Court (1978) 20
Cal.3d 578 (American Motorcycle) supports this .reading of the
relationship between the background common law release rule and

Section 877.2

2 In arguing that American Motorcycle supports Plaintiff’s request
for the Court to fashion a new rule, Plaintiff attempts to conflate
the Legislature’s deliberate choice to retain the common law
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The Legislature further amended the very - same statutory
scheme in 1980, adding Code of Civil Procedure Section 877.6 for the
express purpose of providing a mechanism for parties to obtain an
'eariy judicial determination on good faith, and yet again did not see fit
‘to overturn the common law release rule against which it was
legislating. In Section 877.6, the Legi.slature underscored its view of
fhe critical impértance of the gpod faith requirement by providing that
“[a]ny party to an action in which it is alleged that two or rﬁore parties
are joiht to‘rtfeasoré ... shall be entitled to a hearing on the issue of the
| gbod faith of a .settlement_ entered into by the plaintiff or other

claimant and one or more alleged tortfeasors.” (Code Civ. Proc.,

release rule in a limited set of circumstances with a question of
“preemption.” (Pl.’s Reply Br. at pp. 2-3.) This is a red herring.
American Motorcycle does not stand for the proposition that the
Court should modify the common law in ways that conflict with
the Legislature’s conscious decision regarding which aspects of a
specific common law rule should be modified and which should
remain. Rather, the excerpt Plaintiff quotes from American
Motorcycle stands only for the unremarkable proposition that,
unless the Legislature intends to preempt an entire field, the Court
has the power to continue to develop the common law on related
issues in that field in ways that are consistent with and advance the
underlying intent of the legislative scheme. (American
Motorcycle, 20 Cal3d at p.601.) Further, that passage of
American Motorcycle highlights the Legislature’s central goal in
1957 of promoting the equitable sharing of costs among joint
tortfeasors, which would be gutted by Plaintiff’s proposal.

17



§877.6(a)(1).) At that point, the Legislature had the benefit of 23
more years of perspective regarding how Sec‘rion 877 operated in
tandem with the common lew release rule and how the courts hed
interpre’red trle release of joint tortfeasors, and it chose to belster the
good faith'requirement and maintain the common law release rule as
an important eemponent of the overall statutory scheme in order to
encourage early, good faith settlements.

The Legislature introduced a bill in 1957 that would have
dispensed with the comrrron law release rule in its entirety, but
deliberately chose to amend it and carve eut a more limited
exception—Section 877—to the common lew rule. It did so against
tlre backdrop» of more than 200 years of well-established precedent
and as one piece of a comprehensive reshaping of the joint-and-
“several-liability scheme. When it revisited the statutory scheme in
1980, the Legislature again decided to retain the common law release
rule and only further underscored its view of the importance of
maintaining a .rob_ust mechanism for enforcing the good faith
requirement. The overall system that has emerged as a result >of the
Legislature’s handiwork has successfully'encoﬁraged parties to settle

in good faith well before trial. Consequently, this Court should not
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now reject the Legislature’s clear, carefully calculated, and efﬁcacioﬁs
| policy choice because this Plaintiff has deliberately and knowingly
chosen not to comply with the requirements of Section 877 (despite
being warned that the Settlement he was entering into was not in good
faith) based on the assumption that the common law rule would not be
applied; As set forth below,‘ upending the common law rule welild
| thWart the Legislature’é overerching intent and severely _undermine
the operation of Section 877. Plaintiff’s and the Court of Appeal’s

suggestion that this Court do so should therefore be rejected. -

III. SECTION 877°S “BEFORE VERDICT OR JUDGMENT”
REQUIREMENT IS VITAL TO THE ACHIEVEMENT
OF THE STATUTE’S TWIN GOALS OF
ENCOURAGING & EARLY SETTLEMENT AND
APPORTIONING LIABILITY EQUITABLY.

The requirement that parties settle “before Verdict or judgment”
ih order to obtairl the proteetions of Section 877 is the chief
mechanism that the Legislature adopted to incentivize parties to settle
early and conserve the }limited resources of California’s judicial
system. The “before verdict or judgment” requirement also advances
the equitable sh_aring of costs, ‘eecause it prevents defendants from
racing to eeﬁlement after assessments of comparative fault in order to

get away with paying less than their fair share. If the Court were to
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overrule the application of the common law release rule to settlements
made after verdict or judgment, it would fundamentally undermine the
incentives specifically designed by the Legislature to promote early,

good faith settlements.
A. The ‘“Before Verdict or Judgment” Require'ment

Provides the Principal Incentive in Section 877 for
Early Out-of-Court Settlements..

‘The primary goé;l of Section 877 is to encourage out-of-court
settlements.  (See, e.g., American_Motorcycle, .?upra, 20 Cal.3d at
p. 603 [“sectioﬁ 877 reflects a strong public policy in‘ favor of
settle'mént”]; Teresinski, .§upra, ‘.190 Cél.App.3d at p. 1402 [“the goal
of section 877 [is] to efficiently dispose of litigation™]; Stambaugh,
supra, 62 Cal.App.3d at pp. 235-236 [“section 877 gives expression
,td ... the péli_cy tﬁat settlement‘ of litigation should be encouraged”].)
Section 877 achieves this goal by providing substahtial advantages to

both plaintiffs and defendants who settle:

[Slection 877 creates significant incentives for both
tortfeasors and injured plaintiffs to settle lawsuits: the
tortfeasor who enters into a good faith settlement is
discharged from any liability for contribution to any
other tortfeasor, and the plaintiff’s ultimate award against
any other tortfeasor is diminished only by the actual
amount of the settlement rather than by the settling
tortfeasor’s pro rata share of the judgment.

(American Motorcycle, supra, 20 Cal.3d at p. 603.),
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To achieve the | goal of encouraging early out-of-court
settlements, the Legislature amended Section 877 to add the
requirement that parties settle “before verdict or judgment” in order to
obtain the statute’s protections. (Compare S.B. 1510, 19‘57- Reg. Sess.
(Apr. 30, 1957) with S.B. 1510, 1957 Reg. Sess. (Jan. 22, 1957).)
California courts -have consistently held that a settlement “before
verdict or judgment” must take place “before establishment of
liability.” (Halpin, supra, 14 Cal.App.3d at p. 543; Teresinski, supra,
190 Cal.App.3d at pp. 1403-1405 [“Section 877 applies only to
settlements reached before 1iability is established by jury verdict or by
- judgment”]; accoxfd Jhaveri, supra, 176 Cel.AppAth at p.750
[“Section 877 ... applies only to a settlement entered into with a
} cotortfeasor before a verdict or judgment”]; Be, supra, 55 Cal;App.4th
af p. 1144 [“Teresinski’s reading of Sections 877 and 877.6 to apply
~ only to settlefnents reacheel before verdict or judgment isk supported ...

by the plain meaning of the words of the statute”].)’

> Plaintiff concedes, and the Court of Appeal concluded, that the
settlement at issue here occurred post-verdict. (Pl.’s Reply Br.
at5; Leung, 121 Cal.Rptr.3d at 919, fn. 19.) Consequently,
Section 877 by its terms does not govern the release of
Dr. Nishibayashi’s joint tortfeasor, Verdugo Hills Hospital.
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The “before verdict or judgment” requirement is critical to
providing all plaintiffs and defendants contemplating settlement with
the incentive not just to settle, but to settle early. Early settlement, in
turn, is crucial to effecfuating the overall policy in favor of settlement,
because settlements‘ only lighten the load on the overtaxed judiciary
: aﬁd on parties in a significant way if they are reached before the
considerable mobilization of resources leading up to trials, especially
in the multi-defendant context. (See, e.g., Be, supra, 55 Cal.App.4th
at p. 1‘146 [“A settlement should be ber.mitted to protect the settling
tbftfeasors ... only if the settlement actﬁally promotes the legislative
purpose of avoidihg frials”]; McClure v. McClure (1893) 100 Cal.
339, 343 [noting that settlement agreements are highly favored as a -
means to “reducfe] the expense and persistency of litiga_ltion”].)

- If this Court were to overturn the éommon law release rule for
settlements made after verdict or judgment, plaintiffs and defendants
alike would be more likely to continue pursuing their case in tﬁe
hqus of getting a better deal down fhe road. The éssurance to settling
parties that they would receive the advantages of Secﬁon 877
regardless of whether they settled before or after verdict or judgment

would undermine the incentive to- settle early and well in advance of
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trial. In order to avoid the significant strain that avoidable trials
impose on our judicial system, the Legislature chose to condition a
pro tanto set-off and contribution bar on early settlement, and this
Court should reject Plaintiff’s attempt to undermine that considered
public policy - decision by the Legislature.  (Cf. Be, supra, 55
Cal.App.4th at p. 1146; Jhavert’, supra, 176 Cal.App.4th at p. 750‘.)_}

B. The “Before Verdict or Judgment” Requirement Is
Necessary to Accomplish the Equitable Sharmg of
Costs Among All Parties at Fault.

The “before verdict or judgment” prerequisite to receiving
Section 877.prote.ction prevents plaintiffs and any particular defendant
from negotiaiting_ settlements after trial that would alter the faetﬁnder’s
assessment of comparative fault. Post-trial settleme'nts not reflective
of each party’s comparative fault would undermine Section 877’s
fundamental objective of encouraging early, good }faith settlements.
In Halpin, the court explained how essential the “before verdict or
judgment” requirement is to promoting the equitable goals of the
modern joint-and-several-liability system:

[W]ere the [Section 877 “before verdict or Judgment”
rule not construed to mean “before establishment of
liability”],  there ~would  unquestionably  occur
concurrently with the determination of joint liability a
mad rush by one or more: of the joint tortfeasors in an
effort to settle and to obtain a release, thus thwarting the
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provisions of the contribution statute and the right of the
other joint tortfeasors to obtain contribution from the
settlers. A complete breakdown of (1) bifurcation of
trials and (2) the operation of the contribution statute’s
provisions would follow. Both of these modern
processes are notably progressive advances towards the
more efficient disposition of litigation.

(Halpin, supra, 14 Cal.App.3d at p. 543.)

If Plaintiffs feceived pro tanto set-off protection for settlements
entered into after verdict or judgmént, they could discriminate among
defendants or negotiate sweetheart deals to obtain immediate payment

v'from certain defendants who might bé willing to forego an appeal (in
exchange for a discount), thereby- ,alteri'ng. the apportidnment of
' liabﬂity by the jury. Plaintiffs, knoWing that all defendants are jointly
and severally liable and that théy could thus collect the difference
from any other defendant, might be motivated to accept such post-
verdict settlements in order to coil_ect some portion éf fh‘eir recovery
mofe quickly. In addition, plaintiffs may be encouraged to modify the
comparative fault assessment if they favor certain defendants or
disagree with the jury’s allocation of liab.ility. |

Meanwhile, if defendants were to receive protection from
contribution liability even for settlements ‘entered into after verdict or

judgment, they would be encouraged to play the odds and then race to
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negotiate .a settlement after assessments of comparative fault to try to
escape paying their fair share. Defendants whose percentage of
comparative fault was assessed at trial might rush to negotiate
settlements after trial for less than the amount of darirlages attributed to
them at triall. Defendants whose percentage of comparative fault was.
not assessed at trial, either bacause the plaintiff | did. .not sue them or
becalisé the trial was set to occur in stages, would likeWise be
motiVatéd to negotiate settlements with plaintiffs after liability has
been established. Such laost-verdict settlements, if they were to
receive Section 877, protection, would shield settling defendants from
contribution | claims of other’ defendants with the inappropriate
advantage of knowing their poteritial total exposure, thereby. allowing
such defeiidants to_ attémpt to collude withr plailitiffs to avoid paying
their fair share.

This very concern was realized in Be, when a. joint tortfeasor
whom the plaintiff (Be) had chosen not to sue atterripted to settle with
the plaintiff after judgment. (Be, supra, 55 Cal.App.4th at p 1144.)
The plaintiff, Be, had inceritive to settle because he was foreclosed
from suing the settling tortfeasor anyway, given that he had failed to

name the settling tortfeasor in his lawsuit; thus, any additional money

25



from the settlement would have been a windfall for Be. The seﬁling
tortfeasor had an incentive to attempt to obtain the shelter of
Section 877, because it would protect the settling tortfeasor frém any
liability for contribution to any other joint tortfeasor. If the settlement
for $125,000 were approved, the settling tortfeasor Would avoid
potential exposure of up to the $1.2 million verdiét from a cross-.
complaint brought by a joint tortfeasor. (Ibz'd.)}

Without the “before verdict or judgment” requirement, the
| settling tortfeasor could have shieldéd itself from partit:ipating in the
equitable sharing of costs with the other tortfeasors, obtaining a
‘release for a sfnall fraction of the total damages even though it very
well may have been the most culpable pai'ty. (/d. atp. 1142.) Asthe
court reasoned, “the case present[ed] a _cleér illustration of the wisdom
of requiring that settleméhts be completed before judgment or verdict
in order to be settlements in good faith.” (Icz’. atp. 1144.)

In short, the “before verdict of judgment” requirement is a
neceSsary component fo give effect to the “good faith” requirement,
and overturning the common law felease rule for settleménts made

after verdict or judgment would fundamentally undermine the
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Legislature’s central aim of promoting the equitable‘ sharing of costs

‘ among joint tortfeasors.

IV. THE “GOOD FAITH” REQUIREMENT IS CRITICAL
TO ACHIEVING THE EQUITABLE APPORTIONMENT
OF COSTS. :

The Legislature’s addition of a “good faith” requirement to
Section 877 is yet another critical piece of the careful balance of
competing intefests wrought by the Législature to ensure that all
parties—oplaintiffs and defendants alike¥—work toward an equitable
sharing of costs among all parties at fault. All a plaintiff has to do to
avoid an “unfair” result is himself act in gopd faith befofe verdict or.
judgme;lt. (PL.’s Br. at p. 15.) Plaintiff’s proposed new common law
rule would result in an increase in collusion betweeﬁ plaintiffs and
settling defendaﬁts and violations of the legal. rights of non-settling

defendants.

A. The Good Faith Requirement Creates a Balanced
System of Incentives for All Parties, Which Prevents
Collusion Between Plaintiffs and Settling Defendants
and Protects the Legal Rights of Non-Settling
Defendants. '

In overhauling the joint-and-several-liability scheme, which
included adding a right of contribution among joint tortfeasors and

cabining the application of the common law release rule to a very
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" limited set of circumstances (such as those present here), one of the
Legislature’s main objectives was to control the distribution of loss by
law, rather than by the plaintiff. (Thaxter, Joint Tortfeasors; |
Legislative Changes in the Rules Regarding Releases and
Contribution (1958) 9 Hastings L.J. 180, 185.) The addition of the
“good faith” requirement contributes to this objective by providing |
plaintiffs and settling defendants with strong incentives to settle fbr an
amount that roughly approximates the prOpoftionate liability of the
séttling defendant.! To achieve the goal of equitabiy éharing costs,
this Court has developed a robust interpretation of what constitutes
good faith 1n California, not only requiring settling parties to refrain
from engaging in éollusion, fraud, or tortious conduct, but also
mandating that they settle | fof an amount that falls “within the

reasonable range of the settling tortfeasor’s proportional share of

+  See Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38
Cal.3d 488, 499 [“[F]actors [to] be taken into account includ[e] a
rough approximation of plaintiff’s total recovery and the settlor’s
proportionate liability, the amount paid in settlement, the allocation
of settlement proceeds among plaintiffs, and a recognition that a
settlor should pay less in settlement than he would if he were found
liable after trial. Other relevant considerations include the
financial conditions and insurance policy limits of settling
defendants, as well as the existence of collusion, fraud, or tortious
conduct aimed to injure the interests of nonsettling defendants.”].
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comparative liability for the plaihtiff’ s injuries.” (Tech-Bilt, Supra, 38
Cal3datp.499) |

Reading out Section 877’s.requirement of “good faith” before
settling parties can‘ obtain the béneﬁt of a pro tanto offset and
protection from coﬁtribﬁtion claims would fundamentélly undermine
the Legislature’s and this Court’s goal of achieving the equitable
apportionmént }of costs among joint tortfeasors, which remains a
‘cent.:ral' aim of the modern comparative liability system. - (See
American Motofcycle, supra, 20 Cal.3d at p. 591 [noting that “the
common goal of both.[the contribution and the indemnity] doCtrineg
[is] the equitable distﬁbutiori of loss among multiple tortfeasors™]; .v
Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1198 [noting
that it would be unfair “fo require<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>