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Pursuant to C.A.R. 29, the Colorado Civil Justice League (“CCJL”), Denver
Metro Chamber of Commerce (“Denver Chamber’”), Chamber of Commerce of the
United States of America (“U.S. Chamber”), Coalition For Litigation Justice, Inc.
(“Coalition”), and American Tort Reform Association (“ATRA”) (collectively
“Amici”), through undersigned counsel, respectfully move for leave to proceed as
amici curiae in support of Petitioners’ position and urging reversal, respectfully
stating as follows:

A. Description Of Amici

CCJL is a voluntary non-profit organization dedicated to improving
Colorado’s civil justice system through a combination of public education and
outreach, legal advocacy and legislative initiative. It is a diverse coalition of large
and small businesses, trade associations, individual citizens and private attorneys.
Founded in 2000, CCJL has been actively involved in legislative reform of
Colorado’s civil liability system and has submitted amicus curiae briefs to this
Court on several occasions.

The Denver Chamber is a leading voice for over 3,000 Denver-area
businesses and their 300,000 employees, providing advocacy for more than 150
years at the federal, state and local levels and helping shape Colorado’s economic

and public policy. An important function of the Denver Metro Chamber is to



represent the interests of its members in matters before the Colorado Legislature,
the Administration and State Agencies, and federal and state courts. To that end,
the Denver Chamber occasionally files amicus curiae briefs in cases that raise
issues of vital concern to the state’s business community.

The U.S. Chamber is the world’s largest business federation. The U.S.
Chamber represents 300,000 direct members and indirectly represents the interests
of more than three million companies and professional organizations of every size,
in every industry, and from every region of the country. An important function of
the U.S. Chamber is to represent the interests of its members in matters before
Congress, the executive branch, and federal and state courts. To that end, the U.S.
Chamber regularly files amicus curiae briefs in — or it initiates — cases that raise
issues of vital concern to the nation’s business community.

The Coalition is a nonprofit association formed by insurers in 2000 to
address and improve the litigation environment for toxic tort claims. The Coalition
files amicus curiae briefs in important cases that may have a significant impact on
the toxic tort litigation environment. The Coalition includes Century Indemnity
Company; Chubb & Son, a division of Federal Insurance Company; Fireman’s
Fund Insurance Company; Liberty Mutual Insurance Group; Great American

Insurance Company; and Nationwide Indemnity Company.



ATRA was founded in 1986 as a broad-based coalition of businesses,
corporations, municipalities, associations, and professional firms that have pooled
their resources to promote reform of the civil justice system with the goal of
ensuring fairness, balance, and predictability in civil litigation. For over two
decades, ATRA has filed amicus curiae briefs in cases before state and federal
courts that have addressed important liability issues.

B. Why ThisCase Concerns An Issue Of Interest To The Amici

This case concerns an issue of interest to members of each of the putative
amici, as well as civil litigants generally, because it involves the authority of trial
courts to enter case management orders tailored for specific case needs. The type
of order at issue in this case is a Lone Pine order, which federal courts can use
where there are technical or scientific issues that form the basis of the plaintift’s
proof of causation. Such orders require a plaintiff to produce evidence, such as
expert affidavits, for certain details of a plaintiff’s claim to make a baseline
evidentiary showing. Typically a court will enter a Lone Pine order early enough
to avoid unwarranted discovery.

Each of the putative amici has an interest in civil justice reforms that will
reduce undue burdens in litigation and mitigate the skyrocketing costs of

discovery, while ensuring fairness to all parties. The Denver Chamber and U.S.



Chamber have a particular interest in addressing the impact of litigation on
businesses. The Coalition likewise has an interest in minimizing unnecessary
litigation costs that adversely affect insurers.

C. Why A Brief By The Amici Would Be Helpful In ThisMatter

A Dbrief of Amici is desirable in this case to explain how the Court of
Appeals’ decision in this matter is erroneous. Instead, the case management
discretion already afforded trial courts in Colorado is sufficiently broad to include
the authority to issue Lone Pine orders. A brief of Amici also can explain the
public policy ramifications of failing to find such authority.

If Amici are authorized to proceed as amici curiae in this case, they will
make the following principal arguments:

a. The Court of Appeals’ decision here is in tension with this Court’s
decisions reinforcing the need for active case management, particularly in defining
the scope of discovery. See DCP Midstream, LP v. Anadarko Petroleum Corp.,
303 P.3d 1187, 1190 (Colo. 2013) (requiring trial courts to manage discovery to
achieve “proportionality” with respect to the costs and benefits of discovery).

b. The Court of Appeals’ decision also is inconsistent with the 1995
amendments to the Colorado Rules of Civil Procedure. Revisions to C.R.C.P. 16

were accompanied by commentary emphasizing the need for trial courts to take a



leadership role in managing their cases and take a more flexible approach where
needed to avoid undue burdens on the parties. Likewise, the advent of mandatory
initial disclosures in C.R.C.P. 26(a)(1) made at least some discovery unnecessary,
and each party benefits from the exchange of information early in the case. These
revisions mean that it is not unfair to use Lone Pine orders as a case management
tool or to require a plaintiff to make a prima facie showing prior to full blown
discovery.

C. The Court of Appeals’ decision will chill case management reforms
across the state, as well as trial courts’ use of discretion in managing their cases.
The decision effectively holds that a trial court has no authority to enter a non-
traditional case management orders if C.R.C.P. 16 does not expressly provide for
its use. That rationale also undermines the goals of the Civil Access Pilot Project
and Chief Justice Directive 11-02, which reflect a mandate for more active — and
more flexible — case management. Under the Court of Appeals’ decision in
Srudley, trial courts will be discouraged from doing anything that might be
perceived as “active case management” if a plaintiff can later claim to be

prejudiced by the court’s action.



D. Conclusion, Conferral Status, and Request for Relief

Counsel for Amici contacted the attorneys of record for Petitioners and
Respondents to confer regarding this Motion. Petitioners consent to Amici’s
participation as amici curiae. Respondents oppose Amici’s participation as amici
curiae.

Attached hereto is the proposed brief of Amici, which Amici conditionally
file with this Motion pursuant to C.A.R. 29. This Motion and Brief are being filed
within the amount of time allotted to Petitioners to file their petition for certiorari.

WHEREFORE, Amici respectfully request that this Court grant their Motion

for Leave to Proceed as Amici Curiae and Conditional Submittal of Brief Urging
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Reversal, and that Amici’s Brief filed simultaneous with this Motion be accepted

and deemed filed as of the date of this Motion.

Dated this 18th day of June, 2014.

s/ Jessica E. Yates
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