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  Notice of Supplemental Authorities 

 
Dear Ms. Dwyer: 

 

 Appellee Bloomingdale’s, Inc. submits the following notice of supplement authority 

pursuant to Fed. R. App. P. 28(j). 

 

 Following briefing in this matter, the U. S. Supreme Court issued its decision in 

American Express v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013).  Among other things, the 

Court found that the FAA’s mandate to enforce arbitration agreements as written was not 

“overridden by a contrary congressional command” because the statutes at issue, like the NLGA 

and NLRA at issue here, were silent on the topic, were enacted decades before the modern class 

action procedure was promulgated in Rule 23 of the Fed. R. Civ. Pro., and could not have been 

intended to “erase” the parties’  “usual” expectation to arbitrate their claims individually.  Id. at 

2308-10.  (Appellee’s Brief, at 22-26, 38-39, 42-43.)   

  
 In addition, three Circuit Courts of Appeals, including the Ninth Circuit, have issued 

decisions discussing D. R. Horton, Inc., 357 NLRB 184 (Jan. 3, 2012), relied on heavily by 

Appellant here. Owen v. Bristol Care, Inc., 702 F.3d 1050, 1053-55 (8th Cir. 2013); Sutherland 

v. Ernst & Young, 2013 U.S. App. LEXIS 16513, *20-21, n .8 (2nd Cir. 2013); Richards v. Ernst 

& Young, 2013 U.S. App. LEXIS 1748 , *5-9 (9th Cir. 2013).  Significantly, in Richards, the 

Ninth Circuit observed that D. R. Horton “conflicts with explicit pronouncements undergirding” 

the FAA; and that Congress, when enacting the NLRA and the NLGA, “‘did not expressly 

provide that it was overriding any provision in the FAA.’” Id., at * 5-6 (citation omitted).  

(Appellee’s Brief, at 51-58.) 

 

 Finally, Appellant filed an unfair labor practice charge with the NLRB raising the 

identical issues in this appeal.  (Appellee’s Brief, at 13-14, n.1.)  In June 2013, the ALJ issued 

his decision on the charge, finding that Appellee voluntarily entered into her arbitration 
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agreement, and holding that D. R. Horton did not apply to voluntary arbitration agreements and 

that Appellant’s arbitration agreement did not violate the NLRA.  Bloomingdale’s, Inc., 2013 

NLRB LEXIS 460 (June 25, 2013).  The decision, which is currently pending review before the 

NLRB, is attached as Exhibit 1. 

 

 

     Respectfully submitted, 

 

     /s/ David E. Martin 

     Attorney for Appellee Bloomingdale’s, Inc. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Encl. 

 

cc: All Attorneys of Record (via ECF filing) 
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