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First, Ford argues that when Plaintiff moved for class certification, she 

“identified no specific defect” and instead relied on “a potpourri of potential 

defects.”  (Ford’s Answer at 13, 17.)  This contention is contradicted by the 

underlying record, which confirms that Plaintiff has consistently focused on the 

ETC computer defect, i.e., the Freestyle computer’s inability to adapt to routine 

sludge build-up.  (See, e.g., Class Cert. Reply at 1 [Doc. #80] (“the ETC computer 

does not properly take into account routine sludge build-up on the throttle body 

…”); Class Cert. Order at 9 [Doc. #106] (discussing Plaintiff’s argument that “the 

‘root cause’  . . . is the ETC system’s inability to compensate for routine sludge 

buildup”); see also Rule 56(d) Reply at 5 [Doc. #99] (the “problem of the ETC 

computer inducing idle flares because of sludge build-up”).)   

 Ford’s second argument is that there were “numerous potentially significant 

changes in design and calibration” made to the ETC system throughout the class 

period.  (Ford’s Answer at 16-17.)   Like Ford’s first argument, this one was not 

credited by the District Court and so Plaintiff did not address it in her petition.  The 

truth is that the ETC in class vehicles are uniformly referred to by Ford as the “Gen 

2” ETC system.  (See Stein Decl., Ex. A at 70 [Doc. #58-3].)  Ford has told its own 

dealers as well as the NHTSA (but not class members) that the root cause and 

solution to surging complaints is the same across all class vehicles.  (Stein Decl., 

Ex. C at 17-21, Ex. O.)  Although there were some changes to the ETC during the 
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from an undisclosed design defect (specifically, defects in Sears washing machines 

that led to mold or to machine shut-down).  Butler, 2012 WL 5476831 at *1.  And 

just as in Wolin and Keegan (but not this case), the Butler court found a class-

based proceeding to be the best (and perhaps only) practical way to determine 

whether or not the alleged defect actually existed and, if so, what should be done 

about it.  Id. at *2.  As Judge Posner put it, “[a] class action is the more efficient 

procedure for determining liability and damages in a case such as this involving a 

defect that may have imposed costs on tens of thousands of consumers, yet not a 

cost to any one of them large enough to justify the expense of an individual suit.”  

Id.  The District Court erred in reaching a contrary conclusion, and in doing so 

contravened the binding analysis in Wolin, which is also found in the Keegan case.  

Immediate review is necessary to reverse that error and ensure that Freestyle 

owners will receive the benefit of a class trial, where it can be determined once and 

for all whether Ford sold them vehicles with an ETC computer defect that creates a 

dangerous risk of unexpected surging. 

DATED:  November 21, 2012  Respectfully submitted, 

 
      By:  /s/ Eric H. Gibbs   
        
      Geoffrey A. Munroe  
      David Stein   
      GIRARD GIBBS LLP 
      601 California Street, 14th Floor 
      San Francisco, California 94108 
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      Telephone:  (415) 981-4800 
      Facsimile:  (415) 981-4846 
 

Michael F. Ram  
RAM, OLSON, CEREGHINO 
 & KOPCZYNSKI LLP 
555 Montgomery Street, Suite 820 
San Francisco, CA  94111 
Telephone:  (415) 433-4949 
Facsimile:  (415) 433-7311 

      
      Attorneys for Plaintiff-Petitioner Gene  
      Edwards 
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PROOF OF SERVICE 

I, Eric H. Gibbs, hereby declare as follows: 

I am employed by Girard Gibbs, A Limited Liability Partnership, 601 

California Street, Suite 1400, San Francisco, California 94108.  I am over the age 

of eighteen years and am not a party to this action.  On November 21, 2012, I 

served the within document: 

PLAINTIFF’S REPLY IN SUPPORT OF PETITION FOR PERMISSION 
TO APPEAL THE DENIAL OF CLASS CERTIFICATION 

on: 

Robert J. Gibson 
SNELL & WILMER LLP 
600 Anton Boulevard 
Suite 14000 
Costa Mesa, CA 92626 
 
John M. Thomas  
Krista L. Lenart 
DYKEMA GOSSETT PLLC 
2723 South State Street 
Suite 400 
Ann Arbor, MI 48104 

 
Attorney for Defendant-
Respondent 

 

Amir Nassihi 
SHOOK, HARDY &  
BACON LLP 
One Montgomery Tower 
One Montgomery, Suite 2700 
San Francisco, CA 94104 

 
Janet L. Conigliaro 
LECLAIR RYAN 
Fairlane Plaza North 
290 Town Center Drive, 4th Fl. 
Dearborn, MI 48126 

 

 

  XX      by placing the document(s) listed above for collection and mailing 
following the firm’s ordinary business practice in a sealed envelope with 
postage thereon fully prepaid for deposit in the United States mail at San 
Francisco, California addressed as set forth below. 
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I declare under penalty of perjury under the laws of the State of California 

that the above is true and correct.  Executed on November 21, 2012, at San 

Francisco, California. 

         

      /s/ Eric H. Gibbs    
       Eric H. Gibbs 
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