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QUESTION PRESENTED

Did the arbitrator “exceed[] [his] powers,” within the 
meaning of section 10(a)(4) of the Federal Arbitration Act, 
when he concluded that the arbitration paragraph agreed 
to by the parties authorized class arbitration?
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STATEMENT

(1) This litigation arose out of a controversy regarding 
the manner in which health insurance companies 
reimburse physicians. The vast majority of patients with 
private insurance are covered by plans under which 
health insurers enter into agreements with physicians and 
other health care providers, so-called network providers, 
to compensate them at specified rates for particular 
medical procedures. Plans are typically structured to 
impose substantial additional costs on patients who 
obtain treatment by doctors outside the network. Thus 
most doctors have no choice but to accept these network 
agreements on the terms dictated by the insurance 
companies. 

These companies’ provider agreements often 
delineate each of the medical procedures using the 
Current Procedural Terminology (CPT) codes established 
by the American Medical Association, setting a specifi c 
rate of compensation for each. Health insurers have 
repeatedly violated these agreements in the three specifi c 
ways involved in this case. First is the practice known as 
“bundling.” Where a doctor has provided several distinct 
medical services, health insurers often refuse to pay for 
all of the services that occurred, instead treating the 
medical care as a single bundle paying for only some of 
the procedures involved. Second is the practice known 
as “downcoding.” Insurers unilaterally alter the CPT 
codes for which reimbursement is sought, so that the 
physician is paid for a less expensive medical procedure 
than was actually provided. Third is delaying payment 
to physicians, in violation of statutory prompt-payment 
requirements that are incorporated into agreements 
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between the insurers and the physicians. These delays 
enable the insurers to earn interest on the large sums 
they have received as premiums. See In re Managed Care 
Litig., 135 F. Supp. 2d 1253, 1256-57 (S.D. Fla. 2001). 

These practices typically are embodied in the computer 
programs that process claims, so that the violations are 
systemic and the total amount of compensation withheld 
by the companies is substantial, and the alteration of CPT 
codes is often concealed from the providers. For most 
physicians, however, the amount of compensation lost to 
any single insurance company is relatively modest; in the 
instant case the plaintiff’s losses were about $1,000 a year. 
Thus the amount of an individual physician’s losses would 
ordinarily be small enough that it would make no economic 
sense to hire a lawyer to sue the insurance company for 
these contract violations. In some instances physicians 
have obtained redress for these practices in small claims 
court, where (unlike in regular courts or arbitration) the 
fi ling fees are nominal and no attorney is required. As a 
practical matter, however, a health insurance company 
can engage in bundling, downcoding and delayed payment 
with relative impunity unless the physicians affected can 
challenge those practices in a class action.

(2) Respondent John Ivan Sutter is a pediatrician in 
Clifton, New Jersey, a suburb of New York City. Oxford 
Health Plans LLC is one of the major health insurance 
companies in the state. Like other health insurance plans, 
Oxford contracts with physicians who become part of its 
provider network. At the time when this dispute arose 
Oxford insured more than 300,000 people who lived or 
worked in New Jersey, and its network included more 
than 13,000 physicians and other health care providers. In 
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1998 Sutter signed an agreement with Oxford, becoming 
one of the company’s network physicians. Oxford agreed 
to reimburse Sutter at particular rates spelled out in 
the agreement, using the CPT codes to delineate the 
procedures at issue. J.A. 11-12, 21-24.

This litigation began in 2002, when Sutter fi led an 
action in New Jersey Superior Court on behalf of himself 
and a class consisting of all physicians who render medical 
services to patients who are members of health insurance 
plans sponsored by Oxford. Sutter’s complaint asserted 
that Oxford had engaged in improper bundling and 
downcoding, in violation of the providers’ agreements with 
Oxford, and also asserted a number of state statutory 
claims, including an assertion that Oxford had violated 
New Jersey’s prompt-payment laws. The complaint 
specifi cally delineated both individual claims on behalf 
of Dr. Sutter and class claims on behalf of the other New 
Jersey physicians in Oxford’s network.

Oxford moved to stay the lawsuit under the Federal 
Arbitration Act (FAA) and the similarly worded New 
Jersey Arbitration Act. N.J.S.A. 2A:24-1, et seq. Oxford 
relied on paragraph 11 of its agreement with Sutter, the 
fi rst sentence of which provides:

No civil action concerning any dispute arising 
under this Agreement shall be instituted 
before any court, and all such disputes shall 
be submitted to fi nal and binding arbitration 
in New Jersey, pursuant to the rules of the 
American Arbitration Association with one 
arbitrator.
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J.A. 15-16. This sentence contains two distinct provisions. 
The fi rst, which prohibits instituting certain civil actions, 
applies to a “civil action concerning any dispute arising 
under this Agreement.” By itself, this provision simply 
bans resort to courts, and does not require (or even 
authorize) arbitration. The second provision directs 
that certain disputes “be submitted to fi nal and binding 
arbitration.” The decisions below are at times confusing 
because they often use the phrase “the arbitration clause” 
or “the clause,” without explaining whether they are 
referring to paragraph 11, to its entire fi rst sentence, or 
only to the mandatory arbitration provision. For clarity, 
we refer to the fi rst part of the sentence as the “no-civil-
action provision,” to the second part of that sentence as 
the “mandatory arbitration provision,” and to paragraph 
11 as “the arbitration paragraph.” 

The arbitration paragraph also provides that the 
arbitrator’s decision would be “fi nal and binding,” and 
“may be confi rmed and entered as a fi nal judgment in any 
court of competent jurisdiction and enforced accordingly.” 
Pet. App. 93a.

In state court Oxford argued that under the FAA, 
and the state’s arbitration law, it was entitled to a stay of 
Sutter’s entire action, including the class claims. Neither 
the FAA nor that state’s law creates a right to enforce a 
simple waiver of the right to fi le suit; rather, both establish 
an entitlement only to the specifi c performance of an 
agreement to arbitrate a particular matter. Thus whether 
Oxford was entitled under the FAA and state law to end 
Sutter’s entire civil action, or only a portion of that action, 
depended on whether all or only part of Sutter’s lawsuit 
was subject to the mandatory arbitration provision.
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Sutter argued that although the mandatory arbitration 
provision would apply to his contract claims, it did not 
apply to his state statutory claims.1 Those statutory 
causes of action, Sutter contended, did not “arise under” 
his agreement with Oxford. Oxford responded that there 
was no difference between the coverage of the mandatory 
arbitration provision and the no-civil-action provision; 
both applied to the same disputes. “Sutter’s . . . Agreement 
with Oxford requires arbitration of all ‘civil action[s] 
concerning any dispute under’ the . . . Agreement.”2 
Oxford’s attorney reiterated at the oral argument on its 
motion this insistence that the mandatory arbitration 
provision applied to everything subject to the no-civil-
action provision.

Sutter’s contract here says that all actions 
concerning any disputes arising under the 
agreement should be sent to arbitration.3

1. Plaintiff’s Brief in Opposition to Defendant’s Motion to 
Compel Arbitration and to Dismiss, 23-27.

2. Oxford’s Memorandum of Law in Support of Its Motion to 
Stay and/or Dismiss in Part the Amended Complaint, 7; see id. 
12 (referring to “Sutter’s agreement to arbitrate any ‘civil action 
concerning any dispute’ arising under the . . . Agreement’”); 
Oxford’s Reply Memorandum of Law in Further Support of Its 
Motion to Stay and/or Dismiss in Part The Amended Complaint, 
2 (“Sutter[‘s] . . . contract requires arbitration of all ‘civil action[s] 
concerning any dispute arising under’ his . . . Agreement”), 11 
(“Sutter’s [s]tatutory [c]laims [m]ust [b]e [a]rbitrated [because] 
[t]hey ‘concern[] [a] dispute’ between Oxford and Plaintiffs 
regarding matters that ‘aris[e] under’ the . . . Agreement”)
(emphasis omitted).

3. Transcript of Motion, Oct. 25, 2002, 6 (emphasis added).
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[P]laintiff quoted the contract here as saying 
that any dispute arising under the contract 
needs to be arbitrated. That’s wrong. The 
contract says, actions concerning any dispute 
arising under. That already broadens up the 
claim.4

The transcript of that proceeding was part of the record 
before the arbitrator.

The state court agreed that the mandatory arbitration 
provision applied to the statutory as well as the contract 
claims, and dismissed the action in its entirety. The 
court’s orders described in broad terms the claims it was 
referring to arbitration. In its October 25, 2002 order, 
the court stated that it was dismissing the complaint 
“as the matters raised should properly be referred to 
arbitration.” The court’s November 21, 2002 order recited 
that “the claims in Plaintiff’s Amended Complaint are 
hereby referred to arbitration.” J.A. 25-26. Prior to the 
state court’s ruling on Oxford’s motion, Sutter had asked 
that court to direct that any arbitration proceed as a 
certifi ed class action.5 The state judge declined to act on 
that motion, instead ordering that “all procedural issues 
including, but not limited to, the determination of class 
certifi cation, shall be resolved by the arbitrator.” J.A. 26.

Sutter fi led a demand for arbitration with the American 
Arbitration Association and an arbitrator was appointed 
in the spring of 2003. Following this Court’s decision in 
Green Tree Financial Corp. v. Bazzle, 539 U.S. 444 (2003), 

4. Id. at 30 (emphasis added).

5. Letter of Eric D. Katz to Hon. Stephen J. Bernstein, Oct. 
21, 2002.
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the parties fi led briefs regarding whether the arbitration 
paragraph authorized class action proceedings. Oxford 
insisted that it was the intention of the parties that there 
be no class actions, and advanced a variety of arguments 
for that construction of the agreement. Oxford did not, 
however, disavow the position it had taken in the state 
court less than a year earlier that the agreement required 
arbitration of any “action concerning any dispute arising 
under th[e] agreement.” Nor did Oxford dispute that the 
arbitrator had the authority to decide the issue of whether 
the agreement authorized arbitration of class claims.

The arbitrator concluded that the fi rst sentence of 
the arbitration paragraph (which he referred to as “the 
arbitration clause” or “the clause”) authorized class 
actions. The linchpin of the arbitrator’s analysis was 
his conclusion that the no-civil-action provision and the 
mandatory arbitration provision were co-extensive; 
everything excluded from litigation by the no-civil-action 
provision had to be (and thus could be) arbitrated under 
the mandatory arbitration provision. “Having prohibited 
[in the no-civil-action provision] all conceivably possible 
civil actions,” the arbitrator reasoned, the mandatory 
arbitration provision:

takes this universal and unlimited class of 
prohibited civil actions and says, “and all such 
disputes shall be submitted to fi nal and binding 
arbitration . . . .” 

This means that [the mandatory arbitration 
provision of the] clause sends to arbitration 
“all such disputes,” which, apart from the 
prohibition [in the no-civil-action provision], 
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could have been brought in the form of any 
conceivable civil action. Since there can be no 
dispute in any court without a civil action of 
some sort, the disputes that the [mandatory 
arbitration provision of the] clause sends to 
arbitration are the same universal class of 
disputes that the [no-civil-action provision of 
the] clause prohibits as civil actions before any 
court. It follows that the intent of [the fi rst 
sentence of paragraph 11], read as a whole, is to 
vest in the arbitration process everything that 
is prohibited from the court process.

J.A. 31 (emphasis added).6 

Because class actions are among the proceedings 
barred by the no-civil-action provision, the arbitrator 
concluded, they must be among the matters that are 
subject to the mandatory arbitration clause.

A class action is plainly one of the possible 
forms of civil action that could be brought in a 
court concerning a dispute arising under this 
Agreement. . . . 

 Therefore, because all that is prohibited by 
the fi rst part of [the fi rst sentence of paragraph 
11] is vested in arbitration by its second part, 
I fi nd that the arbitration clause must have 
been intended to authorize class actions in 
arbitration.

6. The arbitrator uses the phrase “clause” to refer to the 
entirety of the fi rst sentence of paragraph 11, and refers to the no-
civil-action provision as “[t]he introductory phrase.” Because that 
sentence includes two distinct provisions, the bracketed material 
has been inserted to avoid confusion.
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J.A. 31-32. The arbitrator believed that Oxford, having 
invoked the fi rst sentence of the arbitration paragraph 
“to prohibit a class action in court, . . . ought to be bound 
by judicial estoppel from arguing in this arbitration that 
the class action part of the case is not governed by the 
[mandatory arbitration] clause.” J.A. 32. The arbitrator 
rejected Oxford’s arguments that class arbitration was 
precluded by other provisions of the agreement. J.A. 33-36. 

Following the arbitrator’s 2003 decision that the 
agreement permitted class actions, the parties proceeded 
to litigate whether a class action was appropriate under 
the particular circumstances of this case. In 2005 the 
arbitrator decided that the arbitration should proceed as 
a certifi ed class action, and issued an “Award” defi ning the 
class and delineating the class claims to be resolved. J.A. 
38-55. Oxford fi led suit in federal court under section 10 of 
the FAA to vacate the award. The district court refused 
to vacate either the arbitrator’s 2003 interpretation of the 
arbitration paragraph or the arbitrator’s 2005 decision to 
certify a class action.  Pet. App. 69a-72a. Oxford appealed 
only the portion of the district court’s decision regarding 
the 2005 Award certifying a class, and did not dispute 
on appeal the 2003 arbitral decision interpreting the 
arbitration paragraph. The Third Circuit affi rmed the 
district court decision refusing to vacate the Award. Pet. 
App. 55a-59a.

In 2010 the arbitrator dismissed on the merits the 
most important aspect of Sutter’s state statutory prompt-
payment claims. Sutter sought to vacate that arbitration 
decision in district court under section 10(a)(4) of the FAA. 
The court refused to vacate the arbitrator’s decision.7 

7. Sutter v. Oxford Health Plans, LLC, Civ. No. 10-4903 
(GEB)(D.N.J. 2011).
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Also in 2010, following this Court’s decision in Stolt-
Nielsen S.A. v. AnimalFeeds International Corp., 130 
S. Ct. 1758 (2010),Oxford renewed its challenge to the 
arbitrator’s interpretation of the arbitration paragraph. 
Although Oxford raised a variety of objections to the 
arbitrator’s 2003 decision, it did not challenge the 
arbitrator’s earlier holding that under the arbitration 
paragraph the mandatory arbitration provision applied to 
all the matters that were excluded from court by the no-
civil-action provision. And again, Oxford did not contest 
that the question of interpretation of the agreement 
was properly before the arbitrator; indeed, Oxford itself 
insisted that the arbitrator decide the issue once more.

The arbitrator carefully reviewed this Court’s opinion 
in Stolt-Nielsen, and concluded that it was consistent with 
his earlier 2003 decision. In Stolt-Nielsen, the arbitrator 
noted, the parties stipulated that they had never reached 
any agreement regarding class arbitration; the arbitrators 
in that case thus had no cause to interpret the written 
agreement that the parties had signed. In this case, the 
arbitrator pointed out, there was no such stipulation, and 
he was thus empowered and required to interpret the 
arbitration paragraph of the parties’ written agreement. 
J.A. 68-71. 

The arbitrator’s 2010 decision again rested on his 
view that the no-civil-action provision and the mandatory 
arbitration provision were co-extensive. The arbitrator 
emphasized that the no-civil-action provision clearly 
applied to a class action.

No civil action, in my view, means no civil action, 
of any form whatsoever. . . . [A] class action 
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is a form of civil action . . . . “No civil action” 
simply cannot, as a matter of English, be read 
to exclude any particular civil proceeding, 
including a class action, from its coverage.

J.A. 73. Conversely, the arbitrator pointed out, if 
class actions were outside the scope of the mandatory 
arbitration clause, they would also be outside the scope 
of the co-extensive no-civil-action clause; Oxford itself, 
however, had invoked the no-civil-action provision to 
defeat the state court class action.

Oxford persuaded the New Jersey court . . . 
that Dr. Sutter’s class action in court was 
required by the clause in question to be sent 
to arbitration. . . . 

 [I]f the clause cannot permit Dr. Sutter’s 
court class action to go to arbitration, then Dr. 
Sutter’s original class action must be outside of 
the arbitration agreement altogether. Oxford 
would have to have misled the New Jersey 
court, and the court class action should be 
reinstated. This is another way of describing 
why Oxford should be judicially estopped from 
advancing this argument.

J.A. 75.

Responding to Oxford’s objection that his 2003 order 
had noted that class arbitration was not excluded from the 
fi rst sentence of the arbitration paragraph, the arbitrator 
explained that his original order merely pointed out 
that the inclusive language of the mandatory arbitration 
provision was properly read—in the absence of any specifi c 
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exclusion—to encompass everything within the scope of 
the no-civil-action provision, which itself included class 
actions.

Oxford argues that the [2003] Award relied on 
the absence of specifi c exclusion of class-action 
arbitration from this clause to indicate that it 
was the intention of the parties to include class 
arbitration[.] If true, this reasoning would run 
afoul of Stolt-Nielsen. However, the [2003] 
Award was not based on such reasoning. The 
absence of such an exclusion was not something 
that had to be relied on to divine the meaning 
of the clause. It merely corroborated what 
was already obvious from the language of 
the clause itself. “All” [in the mandatory 
arbitration provision] means all. . . . [I]f it had 
been the parties’ intention to exclude class 
actions from the clause, in the face of such 
sweeping language, normal drafting would have 
suggested a specifi c exclusion.

J.A. 73. For its part, Oxford did not argue that the no-
civil-action provision did not apply to class actions. 

Oxford moved to reopen the district court action 
it had originally fi led in 2005, and asked the court to 
vacate the arbitrator’s 2010 decision. The district court 
rejected Oxford’s contention that under Stolt-Nielsen 
an arbitrator can only order class proceedings if the 
underlying agreement expressly uses words such as “class 
action.” Pet. App. 28a. The district court also declined, 
as Oxford had urged, “to revisit and reconsider virtually 
every aspect of [the 2010] Order.” Pet. App. 27a. “Viewed 
in sum, Oxford’s arguments advocate for a standard that 



13

appears closer to de novo than deferential review.” Pet. 
App. 27a-28a.

The Third Circuit affi rmed. The appellate court, 
like the district court, held that Stolt-Nielsen does not 
require an explicit reference to class actions. Pet. App. 
13a n.5. The court of appeals rejected Oxford’s contention 
that the arbitrator’s detailed analysis of the contractual 
terms was not undertaken in good faith, but was instead 
a “pretext for the imposition of his policy preferences.” 
Pet. App. 14a. “Oxford’s allegations of pretext are simply 
dressed-up arguments that the arbitrator interpreted 
its agreement erroneously.” Id. 15a. Oxford had raised 
a number of arguments of “factual or legal error” in the 
arbitrator’s decision (id. 16a); the Third Circuit held that 
those contentions were “uncognizable.” Id. Section 10 
of the FAA, the court of appeals reasoned, permits an 
award to be vacated “only upon one of the four narrow 
grounds enumerated in [section 10]. . . . Those grounds are 
exclusive.” Id. 6a. Section 10 does not authorize a federal 
court to “entertain claims that an arbitrator made factual 
or legal errors.” Id. 5a. 

The court of appeals denied Oxford’s petition for 
rehearing en banc. This Court granted certiorari. 133 S. 
Ct. 786 (2012).

SUMMARY OF ARGUMENT

This is a case about the fi nality of an arbitral decision 
under the Federal Arbitration Act. Section 10 authorizes a 
court to vacate an arbitral decision “only in very unusual 
circumstances.” First Options of Chicago, Inc. v. Kaplan, 
514 U.S. 938, 942 (1995). This case does not present any 
of the exceptional circumstances specifi ed in section 10.
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In an application to vacate under section 10(a)(4) of 
the FAA, challenging an arbitrator’s decision regarding 
the meaning of a contract, the plaintiff can only establish 
that the arbitrator “exceeded [his] powers” by showing 
either (1) that the arbitrator had no power to interpret 
the contract, or (2) that the arbitrator’s decision was not 
actually based on an interpretation of the contract. An 
attempted demonstration that the arbitrator misconstrued 
the contract could not establish, as section 10(a)(4) 
requires, that the arbitrator “exceeded [his] powers.” 
The power to interpret a contract includes the power to 
interpret the contract incorrectly.

In this case the arbitrator was clearly authorized 
to determine the meaning of the arbitration paragraph. 
Oxford itself repeatedly submitted that very question 
to the arbitrator. The arbitrator’s decision to order 
class arbitration was based on his interpretation of the 
arbitration paragraph. 

This case is quite unlike Stolt-Nielsen. There the 
arbitrators exceeded their powers by resting their decision 
on an issue they had no authority to resolve, deciding based 
on their own policy preferences whether a default rule in 
favor of class actions was “the best rule to be applied in the 
situation,” rather than determining what default rule was 
required by the FAA, federal maritime law, or New York 
law. Here, on the other hand, the arbitrator did base his 
decision on the relevant governing standard, the meaning 
of the agreement between Oxford and Sutter.

This Court should not, as Oxford appears to propose, 
create some new scheme for “meaningful review” or 
“judicial . . . policing” of the correctness of an arbitrator’s 
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decision. The grounds set out in section 10 for vacating 
an arbitrator’s decision are exclusive. Permitting judicial 
reconsideration of the correctness of an arbitrator’s 
decision would destroy the fi nality of arbitral decisions 
that is the foundation of arbitration under the FAA. 

A lthough the correctness of the arbitrator ’s 
interpretation of the arbitration paragraph is not subject 
to judicial review, that interpretation was sound. The 
arbitrator reasonably concluded that the mandatory 
arbitration provision of the agreement referred to 
arbitration the same matters that the no-civil-action 
provision excluded from court. Oxford itself insisted in the 
prior state court proceedings that the two provisions were 
co-extensive. The state court would have had no authority 
under the FAA to stay or dismiss the class claims, as 
Oxford requested and the state court ordered, unless 
those claims were covered by the mandatory arbitration 
provision of the agreement between Oxford and Sutter, 
and not merely by the no-civil-action provision.

INTRODUCTION

This is a case about the fi nality of arbitral decisions 
under the Federal Arbitration Act. This Court long ago 
admonished that permitting judicial review of an award 
for legal or factual error would result in “a substitution of 
the judgment of the [court] in place of the judge chosen by 
the parties, and would make an award the commencement, 
not the end, of litigation.” Burchell v. Marsh, 58 U.S. 344 
(1854). 

 Section 10 of the FAA authorizes a court to vacate 
an arbitral decision “only in very unusual circumstances.” 



16

First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 
942 (1995). That strict limitation on the grounds on which 
an award can be overturned under section 10 is “needed 
to maintain arbitration’s essential virtue of resolving 
disputes straightaway.” Hall Street Associates, L.L.C. v. 
Mattel, Inc., 552 U.S. 576, 588 (2008). Permitting a party 
to challenge an award on broader grounds would “open[] 
the door to the full-bore legal and evidentiary appeals 
that can ‘rende[r] informal arbitration merely a prelude 
to a more cumbersome and time-consuming judicial 
review process,’ . . . and bring arbitration theory to grief 
in post-arbitration process.” Id. (quoting Kyocera Corp. 
v. Prudential-Bache Trade Servs., Inc., 341 F. 3d 987, 998 
(9th Cir. 2003)). 

Oxford itself invoked the limitations imposed by 
section 10 in an earlier phase of this litigation. In 2010 the 
arbitrator issued an order rejecting on the merits the most 
important of Sutter’s state statutory prompt-payment 
claims; the total value of the dismissed claims was several 
million dollars.8 When Sutter fi led suit under section 10(a)
(4) of the FAA challenging that adverse decision, Oxford 
forcefully and successfully argued that federal courts had 
no authority to review the merits of an arbitral decision.9 

8. Brief in Support of Plaintiff’s Motion to Vacate Procedural 
Order No. 19, Sutter v. Oxford Health Plan, LLC, 1-5.

9. Brief in Opposition to Plaintiff Class’s Application to Vacate 
Procedural Order No. 19 and in Support of Motion to Dismiss 
Verifi ed Complaint, 12 (“To demonstrate that the Arbitrator 
exceeded his powers, it is not enough for the Class to show that 
the arbitrator ‘committed an error – or even a serious error.’ 
Stolt-Nielsen. The Class must show that the Arbitrator’s ruling 
is so irrational that no basis for it can be inferred or rationally 
derived from the facts of the case or the parties’ arguments and 
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In 2010 the arbitrator also rejected Oxford’s request 
that he rescind his earlier determination that the 
arbitration paragraph authorizes class proceedings. 
Oxford challenged that 2010 arbitral decision under 
section 10(a)(4) in an action before the same judge who 
heard Sutter’s section 10(a)(4) action; it is Oxford’s attack 
on that 2010 arbitral decision that is at issue in this case. 
In this Court Oxford now argues that section 10(a)(4) 
mandates careful judicial scrutiny of the correctness 
of an arbitrator’s decision, insisting that such thorough 
“judicial . . . policing” (Pet. Br. 14)—precisely the judicial 
role Oxford adamantly opposed in response to Sutter’s 
own action under section 10(a)(4)—is required by the FAA.

submissions to the Arbitrator.” (footnote omitted)); Reply Brief 
in Further Support of Oxford’s Motion to Dismiss the Verifi ed 
Complaint, 6 (“[A]n arbitrator’s ruling must be ‘viewed in context’ 
to see whether a basis can be inferred from the arbitration 
record.”), 6-7 (“Sutter also unfairly criticizes the Arbitrator for 
the brevity of his ruling. . . . Absent a requirement for a ‘reasoned’ 
award, an arbitrator’s ruling need not provide any explanation.”), 9 
(“[E]ven i f the Arbitrator seriously misinterpreted the 
commentary, that would not establish that . . . he . . . exceeded 
his powers. See Stolt-Nielsen . . . (‘even a serious error’ does not 
establish that arbitrator exceeded his powers.”)), 12 (“Sutter 
contends that the Arbitrator’s ruling is an error, perhaps even 
serious error. But, even if Sutter were right, this does not mean 
that the Arbitrator . . . exceeded his powers, as required for 
vacatur.”); Brief in Opposition to Plaintiff Class’s Application 
to Vacate Procedural Order No. 19 and In Support of Motion 
to Dismiss Verifi ed Complaint, 1-2 (section 10(a)(4) requires “a 
showing that the Arbitrator’s ruling was so irrational that it could 
not have been rationally derived from the facts of the case or the 
parties arguments and submissions”), 12 (“To demonstrate that 
the Arbitrator exceeded his powers, . . . [t]he Class must show 
that the Arbitrator’s ruling is so irrational that no basis for it can 
be inferred or rationally derived from the facts of the case or the 
parties’ arguments and submissions to the Arbitrator.”)
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The meaning of the strict limitations established by 
section 10 of the FAA on the grounds on which an arbitral 
decision may be vacated, however, does not vary depending 
on which party prevailed before an arbitrator or on which 
provision of a contract an arbitrator may have interpreted. 
The agreement between Oxford and Sutter provided that 
the arbitration decision would be “fi nal and binding.” 
Oxford is not entitled, merely because the decision in 
this instance was in favor of Sutter, to downgrade the 
arbitrator’s decision to tentative and advisory.

I.  SECTION 10(a)(4) ONLY PERMITS VACATUR 
OF  A N  A R BI T R AT OR’ S  DECISION  ON 
EXCEPTIONALLY NARROW GROUNDS 

Section 10(a)(4) of the FAA authorizes a court to 
vacate an award “where the arbitrators have exceeded 
their powers.” 9 U.S.C. § 10(a)(4). The statutory language 
concerns only whether the arbitrators had the “power” 
to issue the award, not whether the arbitrators exercised 
that power correctly. Section 10 as a whole is concerned 
with “extreme arbitral misconduct,” Hall Street, 552 
U.S. at 586, not arbitral errors. “Section 10 . . . , after 
all, addresses egregious departures from the parties’ 
agreed-upon arbitration: ‘corruption,’ ‘fraud,’ ‘evident 
partiality,’ ‘misconduct,’ ‘misbehavior,’ [and] ‘exceed[ing] 
. . . powers[.]’ . . . . ‘Fraud’ and a mistake of law are not 
cut from the same cloth.” Id.

The powers of an arbitrator derive from the contract 
in which the parties have agreed that certain claims or 
issues are to be resolved by arbitration. It is the scope 
of the “powers” conferred on an arbitrator by that 
contract to determine the specifi ed disputes that is the 
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touchstone of section 10(a)(4).10 Where a party argues that 
the arbitrator’s resolution of a particular issue exceeded 
his or her powers under section 10(a)(4), the controlling 
question is not whether that issue was correctly decided, 
but whether the arbitrator had the authority to decide the 
issue at all. “[A]rbitrators . . . exceed[] their authority [if 
they go] beyond the limits of the submission,” and decide 
a matter “not contained in the submission.” Burchell v. 
Marsh, 58 U.S. 344, 350-51 (1854). 

Arbitrators can exceed their power in either of two 
ways. First, arbitrators exceed their powers if they 
resolve a dispute that the parties have not submitted for 
arbitration. For example, in the labor context if a union 
and employer asked the arbitrators to decide whether 
a particular employee was improperly dismissed, the 
arbitrators would exceed their authority if they (instead 
or also) decided that the worker was underpaid. Second, 
arbitrators would exceed their powers if they resolve a 
submitted dispute on a ground different from that agreed 
upon by the parties. Thus if in a commercial dispute the 
parties agreed to arbitrate the validity of a contract, 
and also agreed that the issue should be governed by 
New York law, the arbitrators would exceed their powers 
if they invalidated the contract on the ground that it 

10. The Question Presented framed by Oxford is “[w]hether 
an arbitrator exceeds his powers under the Federal Arbitration 
Act by determining that the parties affi rmatively ‘agreed to 
authorize class arbitration,’ Stolt-Nielsen, 130 S. Ct. at 1776, 
based solely on their use of broad contractual language . . . . .” 
(Pet. Br. I)(emphasis added and omitted). That misapprehends 
the issue raised by an application for vacatur under section 10(a)
(4); the question in such a case is whether the arbitrator exceeded 
the powers conferred by the parties’ agreement, not by the FAA.
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violated California law. In the latter case the grounds on 
which an arbitrator made a determination are relevant 
under section 10(a)(4), not because it matters whether 
the arbitrator got the right answer, but because the 
arbitrator’s reasoning reveals whether the arbitrator was 
resolving the right question. The arbitrator only has the 
authority to decide a dispute applying the standard agreed 
upon, expressly or implicitly, by the parties. 

Litigation under section 10(a)(4) may present a need to 
determine what question was submitted to the arbitrators 
and/or to ascertain what question the arbitrators actually 
decided. Stolt-Nielsen presented both types of situations. 
First, the arbitrators in that case would have exceeded 
their powers if they had decided whether the parties had 
agreed to authorize class arbitration,11 because the parties 
had not presented a dispute over that question to the 
arbitrators. “[T]he panel had no occasion to ‘ascertain the 
parties’ intention’ in the present case because the parties 
were in complete agreement regarding their intent.” 130 
S. Ct. at 1770. The parties had stipulated that there was 
no agreement between them regarding the permissibility 
of class proceedings. “This stipulation left no room for an 
inquiry regarding the parties’ intent, and any inquiry into 
that settled question would have been outside the panel’s 
assigned task.” Id. Second, the issue that was properly 
before the arbitrators, this Court held, was to identify 
under the FAA, New York law, or maritime law, the 
appropriate default rule in the absence of an agreement  

11. It was unclear whether the arbitrators had actually done 
so. The Court noted that the arbitrators’ opinion “makes a few 
references to intent.” 130 S. Ct. at 1770.
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between the parties.12 But that was not the question that 
the arbitrators had in fact decided. This Court concluded 
from the face of the arbitral decision that the arbitrators 
had not “identif[ied] and appl[ied] a rule of decision derived 
from the FAA or either maritime or New York law.” 130 
S. Ct. at 1770; see 130 S. Ct. at 1768. 

Rather than inquiring whether the FAA, 
maritime law, or New York law contains a 
“default rule” under which an arbitration clause 
is construed as allowing class arbitration in the 
absence of express consent, the panel proceeded 
as if it had the authority of a common-law court 
to develop what it viewed as the best rule to be 
applied in such a situation.

Id. at 1768-69. The arbitrators exceeded their powers 
in Stolt-Nielsen, not because they failed to correctly 
develop “the best rule to be applied in such a situation,” 
but because they had no power to devise or adopt such a 
“best rule” at all.

The question in this case is whether the arbitrator 
exceeded his powers when he interpreted the arbitration 
paragraph to authorize class arbitration. But where 
arbitrators interpret a contract and then issue an award 
based on that interpretation, the party challenging that 
award does not establish that the arbitrators “exceeded 
their powers” merely by persuading a court that the 

12. “Because the parties had agreed their agreement was 
‘silent’ in the sense that they had not reached any agreement on 
the issue of class arbitration, the arbitrators’ proper task was to 
identify the rule of law that governs in that situation.” 130 S. Ct. 
at 1768.
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arbitrators’ interpretation was mistaken. The power to 
interpret a contract includes the power to interpret the 
contract incorrectly.

A claim that an arbitrator’s construction of a contract 
was incorrect therefore is not cognizable under section 
10(a)(4) or any other provision of the FAA. “Whether 
the arbitrators misconstrued a contract is not open 
to judicial review.” Bernhardt v. Polygraphic Co. of 
America, 350 U.S. 198, 203 n.4 (1956).13  “[T]he courts 
are not authorized to reconsider the merits of an award 
even though the parties may allege that the award rests 
on . . . [a] misinterpretation of the contract.” United 
Paperworkers Int’l Union, AFL-CIO, v. Misco, Inc., 484 
U.S. 29, 36 (1987).

Because the parties have contracted to have 
disputes settled by an arbitrator chosen by them 
rather than by a judge, it is the arbitrator’s view 
of . . . the meaning of the contract that they 
have agreed to accept. . . . [T]he parties having 
authorized the arbitrator to give meaning to 
the language of the agreement, a court should 
not reject an award on the ground that the 
arbitrator misread the contract.

Id. at 38-39. “It is the arbitrator’s construction [of the 
contract] which was bargained for; and so far as the 
arbitrator’s decision concerns construction of the contract, 
the courts have no business overruling him because 

13. “Judicial review of a[n] . . . arbitration decision pursuant 
to . . . an agreement is very limited. Courts are not authorized to 
review the arbitrator’s decision . . . despite allegations that the 
decision . . . misinterprets the parties’ agreement.” Major League 
Baseball Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001).
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their interpretation of the contract is different from his.” 
Steelworkers of America v. Enterprise Wheel and Car 
Corp., 363 U.S. 593, 599 (1960); see Eastern Associated Coal 
Corp. v. United Mine Workers, 531 U.S. 57, 62 (2000) (“[the 
parties] have ‘bargained for’ the ‘arbitrator’s construction’ 
of their agreement”) (quoting Enterprise Wheel).

These decisions derive from the broader rule that 
courts may not overturn an arbitrator’s decision on the 
ground that the arbitrator made an error of law or fact. 
“Courts . . . do not sit to hear claims of factual or legal error 
by an arbitrator as an appellate court does in reviewing 
decisions of lower courts. . . . [I]mprovident, even silly, 
fact-fi nding . . . is hardly a suffi cient basis for disregarding 
what the agent appointed by the parties determined to be 
the historical facts.” United Paperworkers Int’l Union, 
AFL-CIO v. Misco, Inc., 484 U.S. 29, 38-39 (1987). “If the 
award is within the submission and contains the honest 
decision of the arbitrators, after a full and fair hearing of 
the parties, a court of equity will not set it aside for error, 
either in law or fact.” Burchell v. Marsh, 58 U.S. 344, 350 
(1854). “It is not enough for [challengers] to show that 
the panel committed an error—or even a serious error.” 
Stolt-Nielsen, 130 S. Ct. at 1767. Parties agree to fi nal and 
binding arbitration not because they are certain that an 
arbitrator will not make a mistake, even on rare occasion 
an egregious error, but because they conclude that the risk 
of error is outweighed by the greater benefi ts of fi nality.

To be sure, the power of an arbitrator ultimately 
derives from the contract authorizing arbitration, and 
the arbitrator’s power to issue a particular award may 
rest in part or in whole on the meaning of a contractual 
provision. But that does not mean that an arbitrator 
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exceeds his or her powers when he or she bases an award 
on an interpretation of a contract that a court may believe 
is incorrect. The parties in such a situation have agreed not 
only that the availability of an award will be based on the 
meaning of their contract, but also that the arbitrator has 
the fi nal responsibility for determining what that meaning 
is. A court therefore may not hold that an arbitrator 
exceeded his or her authority because it believes the award 
at issue was based on a misinterpretation of the contract; 
in the losing party’s section 10(a)(4) challenge to the award, 
the arbitrator’s interpretation of that contract is fi nal and 
binding on the court as well as the parties. 

In Enterprise Wheel, for example, the party opposing 
the award argued “that by applying correct principles 
of law to the interpretation of the collective bargaining 
agreement it can be determined that the agreement did 
not [authorize the disputed award], and that therefore the 
arbitrator’s decision was not based upon the contract.” 
363 U.S. at 598-99. This Court emphatically disagreed: 

The acceptance of this view would require courts, 
even under the standard arbitration clause, to 
review the merits of every construction of the 
contract. This plenary review by a court of the 
merits would make meaningless the provisions 
that the arbitrator’s decision is fi nal, for in 
reality it would almost never be fi nal.

Id. That principle applies equally when the arbitrator 
construes a contract provision regarding the rights and 
obligations of the parties (such as how much a physician 
should be paid for setting a broken leg) and when the 
arbitrator construes a contract provision regarding how 
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the arbitration is to proceed. An arbitrator’s interpretation 
of a contract is within his powers so long as the arbitrator’s 
decision arguably draws its essence from that contract. 
See pp. 33-36, infra.

 Stolt-Nielsen does not alter this longstanding principle. 
Stolt-Nielsen holds that a party may not be compelled to 
submit to class arbitration “unless there is a contractual 
basis for concluding that the party agreed to do so.” 130 
S. Ct. at 1775 (emphasis added and omitted). Where the 
parties have agreed that the arbitrator is to construe the 
underlying agreement, it is for the arbitrator to determine 
whether that standard has been met. In such a case Stolt-
Nielsen does not divide responsibility for construing the 
agreement between the court and the arbitrator, with the 
court making a threshold determination about whether 
there is enough contractual foundation to permit (but 
not necessarily require) the conclusion that there was 
an agreement to class arbitration, and the arbitrator 
being limited to deciding whether or not to draw such an 
inference. Rather, as in other cases where there is a dispute 
over the meaning of a contract whose interpretation is a 
matter for arbitration, “[t]he courts . . . have no business 
weighing the merits of the [disputed interpretation], . . . 
[and] determining whether there is particular language 
in the written instrument which will support the claim.” 
United Steeleworkers of America v. American Mfg. Co., 
363 U.S. 564, 568 (1960)(emphasis added). 
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II.  THE ARBITRATOR’S INTERPRETATION OF 
THE ARBITRATION PARAGRAPH OF THE 
CONTRACT MAY NOT BE VACATED UNDER 
SECTION 10(a)(4)

In this case, unlike Stolt-Nielsen, the arbitrator 
decided the particular question submitted to him by the 
parties and resolved that issue on the proper grounds. 
The arbitrator therefore did not “exceed[ his] powers” in 
ordering class arbitration.

A.  The Dispute Regarding the Meaning of 
The Arbitration Paragraph Was Properly 
Submitted to The Arbitrator 

(1) The question of whether the arbitrator should 
determine if the arbitration paragraph authorized class 
proceedings fi rst arose when this case was in the New 
Jersey state court. Sutter asked that court to order that 
any arbitration proceed as a class action. Oxford objected 
that only the arbitrator himself could decide whether there 
should be class arbitration.

Procedures for [a]rbitration [m]ust [b]e [d]ecided 
by the [a]rbitrator. Sutter’s . . . argument . . . 
that the Court ‘should fi rst certify this matter as 
a class action . . . “is impermissible as a matter 
of law.” . . . [A]s the New Jersey Appellate 
Division has held, once a court determines that 
a particular dispute is arbitrable, all procedural 
issues such as class certification are to be 
resolved by the arbitrator.14

14. Letter of Marc De Leeuw to Hon. Stephen J. Bernstein, 
Oct. 24, 2002, 1-2 (emphasis omitted).
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The state court accepted Oxford’s contention, ordering 
that “all procedural issues including, but not limited to, 
the determination of class certifi cation, shall be resolved 
by the arbitrator.” J.A. 26.

Likewise, in the proceedings before the arbitrator, 
Oxford repeatedly insisted that it was for the arbitrator 
to determine whether the agreement authorized a class 
action. At an early conference “[t]he parties in this case 
. . . agreed that [the arbitrator] should proceed to make 
the determination.” J.A. 30. Oxford itself asked the 
arbitrator to resolve that question by fi ling a “Motion for 
an Order That ‘Class Arbitration’ Is Not Available Under 
Dr. Sutter’s Contract With Oxford.”15 Oxford argued that 
“the arbitrator should decide the threshold question of 
whether ‘class arbitration’ is permitted by the terms of the 
contract.”16 The state court, Oxford argued, “stated that it 
had no legal authority to decide that question . . . , and left 
to the Arbitrator the question . . . . Oxford does not dispute 
the Arbitrator’s authority to decide this question.”17 
“[T]he broad authority given to the arbitrator to resolve 
‘any dispute arising out of this agreement,’” Oxford 
explained, meant “that the arbitrator has the power 
to ascertain whether the parties contemplated class 
arbitration in their agreement—a power that Oxford does 
not contest.”18

15. Motion for an Order That ‘Class Arbitration’ Is Not 
Available Under Dr. Sutter’s Contract With Oxford, Aug. 4, 2003.

16. Id.

17. Oxford’s Reply Brief in Further Support of Its Motion 
For An Order That ‘Class Arbitration’ Is Not Available Under 
Dr. Sutter’s Contract With Oxford, 5.

18. Id. 5 (emphasis added); see id. at 1 (determination of 
whether the agreement permits class actions is “the Arbitrator’s 
task”).
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In 2010 Stolt-Nielsen explained that Bazzle had not 
decided that the availability of a class action must be 
submitted to an arbitrator. 130 S. Ct. at 1772. Oxford now 
understood that it was not required to submit the issue 
to the arbitrator, noting that this Court in Stolt-Nielsen 
had “suggested that this threshold determination may 
be made by courts, not arbitrators, given that the Bazzle 
judgment was decided only by a plurality.”19 Despite that 
understanding, rather than seeking to return to court 
to argue that the class action issue was a question of 
arbitrability that a court must decide, or reserving its 
right to wait until the end of the arbitration to advance 
that argument in court, Oxford chose again to submit the 
issue to the arbitrator. Oxford fi led a motion asking the 
arbitrator to revisit his interpretation of the arbitration 
paragraph and to hold that the paragraph did not authorize 
class actions.20 Had the arbitrator resolved that motion in 
Oxford’s favor, the company would have been entitled to 
invoke section 10 to limit any judicial challenge by Sutter 
to the arbitrator’s decision. 

(2) As explained above, the FAA only authorizes a 
court to vacate an arbitral decision in one of the narrow 
circumstances set out in section 10(a) of the Act; under 
certain circumstances not relevant here an award may 
be modifi ed or corrected under section 11. Otherwise, the 
court “must grant . . . an order [confi rming the award] 
unless the award is vacated, modified, or corrected 
as prescribed in sections 10 and 11 . . . .” 9 U.S.C. § 9 

19. See Oxford Health Plans, Inc.’s Motion for Modifi cation of 
Clause Construction Award, 3 n.6 (emphasis added). Oxford quoted 
at length the discussion of this issue in Stolt-Nielsen.

20. Id.
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(emphasis added). This Court has recognized only one 
other circumstance in which an arbitral award may be 
challenged in a proceeding under the FAA. If an arbitrator 
decides a “question of arbitrability,” and the parties did not 
consent to the submission of that issue to the arbitrator, 
a party under the FAA may obtain in court a de novo 
determination of that question. That exception does not 
apply here, as Oxford itself recognizes.

An issue is a question of arbitrability “in the kind of 
narrow circumstance where contracting parties would 
likely have expected a court to have decided [it].” Howsam 
v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002). 
Questions of arbitrability are “far more limited” than the 
full range of “gateway” issues that an arbitrator might 
need to resolve before addressing the merits of a dispute. 
Id. This Court has recognized two such questions of 
arbitrability: “whether the parties are bound by a given 
arbitration clause” and whether an arbitration clause 
“applies to a particular type of controversy.” 537 U.S. at 
84. This Court has not decided whether the availability of 
class proceedings is a question of arbitrability, and need 
not do so in this case,21 because even an issue that does 
constitute a question of arbitrability need not be decided 
by a court if the parties have agreed instead that the 
question will be submitted to the arbitrator. 

We have recognized that parties can agree to 
arbitrate “gateway” questions of “arbitrability,” 

21. In Green Tree Financial Corp. v. Bazzle, 539 U.S. 444, 
452-53 (2003), the plurality concluded that whether an agreement 
authorizes class arbitration is not a question of arbitrability. Three 
members of the Court would have concluded otherwise. 539 U.S. 
at 456-57 (Rehnquist, C.J., dissenting).
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such as whether the parties have agreed to 
arbitrate or whether their agreement covers 
a particular controversy. . . . This line of cases 
merely refl ects the principle that arbitration is 
a matter of contract.

Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772, 2777 
(2010)(footnote omitted). 

Thus though a party may resist an action to compel 
arbitration by asserting that there is an issue of arbitrability 
that the court should resolve before ordering arbitration, 
the court must leave such a question to the arbitrator when 
the parties have agreed to submit it to arbitration. See id. 
Likewise, where a question of arbitrability arises in the 
course of the arbitration proceeding, a party dissatisfi ed 
by the arbitrator’s resolution of that question is not entitled 
to a de novo judicial determination of that issue if that 
party consented to the determination of that issue by the 
arbitrator, and thus failed to preserve the issue for later 
presentation to the court. First Options of Chicago, Inc. 
v. Kaplan, 514 U.S. 938, 946 (1995).

Here, during the arbitral proceedings in this case, 
it was Oxford itself that repeatedly asked the arbitrator 
to decide whether the arbitration paragraph authorized 
class arbitration. And in the courts below, Oxford relied 
exclusively on FAA section 10 as the basis for its challenge 
to the arbitrator’s class arbitration determination, with no 
suggestion that the class arbitration issue was a question 
of arbitrability subject to de novo judicial decision. In 
footnote 9 of its brief in this Court, Oxford concedes that 
it did not preserve any claim of entitlement to de novo 
review and that no such claim is now before this Court.
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[U]nder Stolt-Nielsen’s reasoning, whether 
parties have agreed to author ize class 
arbitration is likely a threshold or “gateway” issue 
of arbitrability that courts should presumptively 
address or review de novo. The issue is not 
squarely presented in this case because in 2003 
the parties here, like those in Stolt-Nielsen . . . , 
understood this Court’s decision in Bazzle to 
direct the question whether the arbitration 
clause permitted class proceedings to the 
arbitrator at least in the fi rst instance . . .  , and 
Oxford did not argue for de novo review on this 
basis in the lower courts.

Pet. Br. 38-39 n.9. As Oxford acknowledges, it is too late 
in the day to now contend that the interpretation of the 
arbitration paragraph was a question of arbitrability 
that could only be resolved by the court. Oxford long 
ago agreed, indeed insisted, that the arbitrator should 
determine whether the agreement authorized class 
proceedings.

In addition, once this case returned to federal court 
in 2010 Oxford only challenged the correctness of the 
arbitrator’s interpretation of the arbitration provision. 
Unlike the plaintiffs in First Options, Oxford never 
challenged the arbitrator’s authority to decide this 
question. In Stolt-Nielsen this Court declined to consider 
whether the availability of class proceedings is ordinarily a 
question of arbitrability to be resolved by a court, because 
the parties there had agreed to submit that issue to the 
arbitrators and neither party argued that that submission 
was impermissible. 130 S. Ct. 1772. The same is true 
here. As in Stolt-Nielsen, the only issue before the Court 
is whether the arbitral decision can be vacated under 
section 10.
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Oxford does not suggest that it is entitled at this 
juncture to challenge the arbitrator’s power to determine 
whether the arbitration paragraph authorized class 
proceedings. Rather, Oxford appears to contend that 
when a duly authorized arbitrator does decide a question 
of arbitrability properly submitted to him with the 
parties’ agreement, a judicial challenge to such a decision 
is not limited to the specifi c grounds set out in section 
10 of the FAA regarding ordinary arbitral decisions. 
Rather, according to Oxford, such a decision must be 
given special scrutiny by the courts; the correctness of 
arbitral decisions regarding questions of arbitrability 
must be subjected to “meaningful,” “independent,” or 
“plausibil[ity]” review. And such review is required here, 
Oxford suggests, because whether a contract authorized 
class actions is a question of arbitrability and therefore 
an arbitrator’s resolution of that issue, even when agreed 
to by the parties, requires special judicial scrutiny. Pet. 
Br. 35-37.

But however signifi cant a question of arbitrability 
may be (and even assuming arguendo that the availability 
of class arbitration is a question of arbitrability), once 
the parties submit such a question to the arbitrator, this 
Court has squarely held that the arbitrator’s decision on 
that issue is subject only to the same limited section 10 
scrutiny that would apply to any other arbitral decision.

Did the parties agree to submit the arbitrability 
question itself to arbitration? If so, then the 
court’s standard for reviewing the arbitrator’s 
decision about that matter should not differ 
from the standards courts apply when they 
review any other matter that parties have 
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agreed to arbitrate. . . . That is to say, the 
court should give considerable leeway to the 
arbitrator, setting aside his or her decision only 
in certain narrow circumstances. See, e.g., 9 
U.S.C. § 10.

First Options, 514 U.S. at 943 (emphasis in original). 

Thus, regardless of whether the availability of 
class arbitration is a question of arbitrability, because 
the parties submitted that issue for resolution by the 
arbitrator, and because Oxford did not in the courts below 
question the arbitrator’s authority to determine that 
issue, the arbitrator’s decision in this Court can only be 
challenged under section 10 of the FAA.

B.  The Arbitrator Decided The Case Under The 
Contract

The arbitrator’s decision in this case was based on a 
construction of the agreement between Oxford and Sutter, 
and therefore did not “exceed[ his] powers” within the 
meaning of section 10(a)(4).

When the question before arbitrators concerns the 
interpretation of a contract, arbitrators act within the 
scope of their powers if “the essence of” the arbitral 
opinion is based on that contract. “[A]n arbitrator is 
confined to interpretation and application of the . . . 
agreement. . . . He may of course look for guidance from 
many sources, yet his award is legitimate only so long as 
it draws its essence from the . . . agreement.” Steelworkers 
of America v. Enterprise Wheel and Car Corp., 363 U.S. 
593, 597 (1960); see Eastern Associated Coal Corp., 531 
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U.S. at 466 (quoting Misco); Paperworkers Int’l Union, 
AFL-CIO v. Misco, Inc., 484 U.S. 29, 36 (1987)(award 
legitimate so long as it “‘draws its essence from the . . . 
agreement’”)(quoting Enterprise Wheel). 

Whether an arbitrator’s decision drew its essence from 
the agreement in question is determined by the content of 
that decision, “the arbitrator’s words.” Enterprise Wheel, 
363 U.S. at 598. In an analogous situation in Stolt-Nielsen, 
in determining whether the arbitrators there had based 
their decision (as they should have) on the FAA, federal 
maritime law or state law, this Court looked to the face 
of the arbitrator’s opinion.

Had they engaged in that undertaking, they 
presumably would have looked either to the 
FAA itself or to one of the two bodies of law 
that the parties claimed were governing, i.e. 
either federal maritime law or New York law. 
But the panel did not consider whether the FAA 
provides the rule of decision in such a situation; 
nor did the panel attempt to determine what 
rule would govern under either maritime or 
New York law . . . . The panel did not mention 
whether any of th[e] decision [it relied on] 
were based on a rule derived from the FAA or 
on maritime or New York law. . . . [The panel 
developed its own common law rule] [r]ather 
than inquiring whether the FAA, maritime 
law, or New York law contains [such a rule] . . . .

130 S. Ct. at 1768-69 (emphasis added).
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The arbitrator’s opinions in this case easily meet the 
Enterprise Wheel standard; unlike the arbitrators in 
Stolt-Nielsen, the arbitrator did “look[] to,” “consider,” and 
“mention,” the governing standard—here the meaning 
of the contract—and “attempt[ed] to determine” and 
“inquir[ed into]” what that contract meant. The fi rst 
arbitral opinion contains an extended discussion of the 
arbitration paragraph (J.A. 31-32), the agreement as a 
whole (id. 33), the alternate dispute resolution provision 
in the agreement (id. 34-36), and the significance of 
the provision incorporating the rules of the American 
Arbitration Association (id. 36). The second arbitral 
decision contained another specifi c analysis of the language 
of the agreement, including an analysis of the phrase “no 
civil action” and the term “all” (id. 73-76), as well as an 
evaluation of the signifi cance of the interpretations of the 
arbitration provision which the parties had advanced in the 
earlier state court litigation. Oxford’s merits brief in this 
Court discusses (and criticizes) at length the arbitrator’s 
analysis of the arbitration agreement; Oxford objects 
that the arbitrator’s “textual analysis” was “irrational” 
and even “contorted.” Pet. Br. 26, 31. But Oxford does 
not deny that the arbitrator’s decisions contain precisely 
the discussion of the relevant material which was fatally 
absent in Stolt-Nielsen.

Oxford suggests that, despite the arbitrator’s 
extensive discussion of the contract itself, he might have 
actually based his decision on a belief that class actions are 
highly desirable. “The record in this case suggests that the 
best explanation for the arbitrator’s contorted attempts 
at textual analysis may be . . . a policy preference.” Pet. 
Br. 31 (emphasis added). But a court can fi nd that an 
arbitrator exceeded his authority in construing a contract 
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only if the arbitrator’s decision is unambiguously based 
solely on considerations other than the agreement itself. 
In Enterprise Wheel it was unclear whether the arbitrator 
had attempted to interpret the agreement, or instead 
had based his decision solely on certain extraneous 
legislation. 363 U.S. at 597-98 (“opinion of the arbitrator 
. . . is ambiguous”). Even under those circumstances, this 
Court held, the arbitrator’s decision had to be enforced.

A mere ambiguity in the opinion accompanying 
an award, which permits the inference that the 
arbitrator may have exceeded his authority, is 
not a reason for refusing to enforce the award. 
Arbitrators have no obligation to the court to 
give their reasons for an award. To require 
opinions free of ambiguity may lead arbitrators 
to play it safe by writing no supporting opinions. 
This would be undesirable . . . .

363 U.S. at 598. 

By contrast, in Stolt-Nielsen the Court found that 
the arbitrators had exceeded their powers because the 
“conclusion [was] inescapable” that they had based their 
decision solely on public policy considerations, rather 
than on the proper governing standard. 130 S. Ct. at 
1769.  Absent such circumstances, however, an arbitrator’s 
decision must be upheld, even though its basis may not be 
entirely clear. 

[T]he arbitrator’s award settling a dispute 
with respect to the interpretation . . . of a[n] 
. . . agreement must draw its essence from the 
contract . . . . [B]ut as long as the arbitrator 
is even arguably construing or applying 
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the contract and acting within the scope of 
his authority, that a court is convinced he 
committed serious error does not suffi ce to 
overturn his decision.

Misco, 484 U.S. at 38 (emphasis added). As Oxford itself 
pointed out in opposing Sutter’s own section 10(a)(4) action, 
“‘a reviewing court should presume that an arbitrator 
acted within the scope of his or her authority’ and . . . ‘this 
presumption may not be rebutted by an ambiguity in a 
written opinion.’” (quoting Metromedia Energy , Inc. v. 
Enserch Energy Services, Inc., 409 F.3d 574, 581 (3d Cir. 
2005))(ellipsis added).22

Throughout this litigation Oxford has questioned 
the arbitrator’s motives. In the district court Oxford 
argued that the arbitrator would have paid more attention 
to Oxford’s evidence if he “was actually desirous of 
determining the parties’ intent.” Pet. App. 15a. In the 
court of appeals Oxford asserted that the arbitrator’s 
interpretation of the text of the arbitration paragraph was 
merely a “pretext.” Pet. App. 14a-15a. In this Court Oxford 
suggests that some covert policy preference “provides the 
most apparent explanation for the arbitrator’s decision.” 
Pet. Br. 13.23 The evidence of such an improper motive, 

22. Reply Brief in Further Support of Oxford’s Motion to 
Dismiss the Verifi ed Complaint, 6. 

23. See also Pet. Br. 32 (“when this arbitrator concluded 
that the parties’ arbitration clause ‘must have been intended to 
authorized class actions’ ([Pet. App.] 48a), that conclusion was 
driven largely if not entirely by his policy view concerning what 
procedural options Sutter ought to have”; suggesting that the 
arbitrator was not “faithfully enforcing the arbitration agreement 
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Oxford suggests, is to be found in the arbitrator’s resort 
to “contorted” reasoning. Id. 31. But section 10(a)(4) does 
not authorize courts to conduct an investigation into the 
subjective motives of an arbitrator.24 If an inquiry into an 
arbitrator’s motives could be grounded merely on asserted 
defects in an arbitrator’s reasoning, virtually any arbitral 
decision would be subject to attack as a mere subterfuge 
concocted by a dissembling arbitrator. This Court warned 
long ago that courts must not “treat the arbitrator as 
guilty of corrupt partiality, merely because their award 
is not such an one as the chancellor would have given. We 
are all too prone, perhaps, to impute either weakness of 
intellect or corrupt motives to those who differ with us 
in opinion.” Burchell v. Marsh, 58 U.S. 344, 350 (1854).

III. OXFORD’S ARGUMENTS FOR EXPANDING 
REVIEW OF ARBITRATORS’ DECISIONS 
ARE INCONSISTENT WITH THE FEDERAL 
ARBITRATION ACT 

 A.  Judicial Review of An Arbitrator’s Decisions Is 
Limited To The Circumstances in Section 10 

Oxford maintains that federal courts must provide 
redress in at least some cases in which an arbitrator has 
erred. It is unclear, however, whether Oxford contends 
that judicial consideration of such asserted errors should 
be available regarding all arbitrator errors, only serious 

that the parties before him actually made”), 39 (the arbitrator 
merely “purported to construe the parties’ agreement”).

24. Oxford did not challenge the award under section 10(a)
(2), on grounds of “evident partiality,” or under section 10(a)
(3), for “misbehavior by which the rights of any party have been 
prejudiced.” 
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errors, only errors regarding particular issues, or only 
errors in favor of claimants. Oxford does not appear 
to contend that whenever arbitrators make mistakes 
they have ipso facto “exceeded their powers” within the 
meaning of section 10(a)(4). Rather, Oxford seems to argue 
more broadly—and vaguely—that “meaningful review” 
or “judicial policing” would further “the purpose of the 
FAA.” Pet. Br. 37.

The simple answer to this argument is that “the 
nonplenary grounds for judicial review in § 10 of the FAA 
are exclusive.” Rent-A-Center, West, Inc. v. Jackson, 
130 S. Ct. 2772, 2781 (2010); see Hall Street Associates, 
L.L.C. v. Mattel, Inc., 552 U.S. 576, 584 (2008) (“§§ 10 and 
11 respectively provide the FAA’s exclusive grounds for 
expedited vacatur and modifi cation”).  Federal courts have 
no authority to add to the narrow list of circumstances 
in which Congress thought it appropriate to authorize 
vacatur of an arbitral decision.

The fi nality that is the cornerstone of arbitration 
would be fatally undermined if disappointed parties 
could obtain judicial consideration of whether arbitrators, 
although acting within their powers, had made some 
category of error, however that category might be 
defi ned. Judicial efforts to delineate the types of errors 
that could be corrected by a court would spawn a 
generation of litigation. At a time when arbitrators are 
deciding individual claims that often involve millions (and 
sometimes billions) of dollars, claimants and respondents 
alike would have every reason to attempt to persuade 
federal judges that their cases involved errors suffi ciently 
serious to warrant judicial intervention. The stakes in 
many arbitration cases—and not only or predominantly 
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in class actions—are simply too great to expect litigants 
to do anything else. 

The mere prospect of some type of merits based 
judicial review would alter the nature of the arbitration 
process itself. As the American Arbitration Association 
warned in Hall Street,

facing the prospect of enhanced judicial 
scrutiny, arbitrators will feel obliged to conduct 
arbitration in a manner similar to traditional 
litigation. For instance, arbitrators are likely 
to demand more formalized evidentiary 
procedures and findings of fact, and feel 
compelled to create a record and a reasoned 
decision that will withstand court review. In 
turn, in the absence of a reasoned decision and 
complete and interpretable record, a district 
court tasked with applying a more searching 
legal or factual review of an arbitrator’s award 
will likely demand more thorough briefing 
and submissions from the parties, which could 
effectively mean re-trying issues already 
decided by the arbitral tribunal.

Brief of Amicus Curiae American Arbitration Association 
in Support of Affi rmance, 8.

B.  Oxford Offers No Sound Basis for Permitting 
Non-Section 10 Judicial Review of the 
Correctness of An Arbitrator’s Award

Oxford offers several justifi cations for judicial review 
of the correctness of an arbitrator’s decision. None 
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provides a persuasive basis for disregarding the narrow 
limits in section 10.

Oxford contends that meaningful judicial review 
would encourage use of arbitration. 

Effective judicial checks are . . . essential to 
provide contracting parties with the confi dence 
to entrust their disputes to arbitration. If they 
do not believe that such checks will be applied 
effectively if and when needed, parties will have 
a “‘drastically reduced’” willingness to enter 
into arbitration agreements in the fi rst place. 
AT&T Techs., 475 U.S. at 651.

Pet. Br. 36. The petitioner in Hall Street advanced the 
same argument.25 It is possible that judicial scrutiny of the 
correctness of an arbitrator’s decisions might be attractive 
to some parties considering arbitration (particularly 
parties who thought they might lose in arbitration); but 
the prospect that the availability of judicial review would 
lead to increased post-arbitration litigation would also 
undermine the fi nality that for many parties is the most 
attractive aspect of arbitration. Which result is more 
likely, or more desirable, is not a matter for this Court 
to decide: Congress already made its choice in the FAA 
when it limited review to the narrow grounds specifi ed 
in section 10. Thus in Hall Street this Court refused 
to express a view on the policy debated about whether 
judicial review of the correctness of arbitral decisions 
would increase use of arbitration (because the parties 
would have more confi dence that arbitrator errors would 

25. Brief for Petitioner, No. 06-989, 38-40.
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be corrected) or decrease arbitration (because arbitration 
would be more likely to be followed by time-consuming 
and expensive appeals). 552 U.S. at 589. “We do not know 
who, if anyone, is right, and so cannot say whether [Hall 
Street’s] reading of the statute is more of a threat to the 
popularity of arbitrators or to that of courts. But whatever 
the consequences of our holding, the statutory text gives 
us no business to expand the statutory grounds.” 552 
U.S. at 589. 

Oxford also argues that judicial review of arbitration 
decisions is essential because there is a considerable 
danger that arbitrators will be biased. Petitioner warns 
that there are issues “on which arbitrators may have 
strong policy views that they may fi nd diffi cult to put 
aside.” Pet. Br. 37. But that objection is not cognizable 
under section 10(a)(4). Oxford did not challenge the award 
in this case under section 10(a)(2), which which permits 
a court to vacate an award where there was “evident 
partiality . . . in the arbitrators.” 9 U.S.C. § 10(a)(2). The 
procedures of the American Arbitration Association and 
other organizations, however, provide the parties with 
effective tools to assure the selection of an unbiased 
arbitrator, and the parties are free to craft any additional 
procedures they please to guarantee that result. 

More specifi cally, Oxford argues that: 

arbitrators—unlike judges—are compensated 
by the parties before them, typically based 
on the time devoted to resolving a particular 
matter. They thus have a direct, inevitable, 
and signifi cant fi nancial interest in decisions 
. . . [that] will substantially increase the length 
and scope of the proceedings.
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Pet. Br. 37-38. Importantly, Oxford’s purported concern 
is in no way limited to class actions. If such conduct by 
arbitrators were indeed a problem, it would occur most 
often when a respondent fi led a dispositive motion (such 
as a motion to dismiss on limitations grounds) that if 
granted would terminate the proceedings, and thus end 
the compensation to the arbitrator; those motions are 
common in non-class actions. Parties concerned about 
that risk can minimize any undesirable incentives by 
selecting an arbitrator who is suffi ciently in demand, as 
an arbitrator or as an attorney, that his or her income 
would not depend on how long any particular arbitration 
proceeding lasted, or by providing that a different 
arbitrator decide such dispositive issues. Of course, a 
respondent could still argue that there was a risk that 
arbitrators would prolong the arbitral process because 
they found the subject matter particularly fascinating or 
the lawyers especially skillful. But the textual guarantee 
of fi nality cannot be disregarded on that basis. Congress 
enacted the Federal Arbitration Act, not because it 
regarded arbitration as a dangerous bias-prone process 
in need of “judicial policing,” but because it wanted to 
permit parties to select fi nal binding arbitration where 
they concluded it was in their interest to do so.

Oxford also insists that judicial review of the merits 
of arbitral decisions is essential to protect “the promise 
of Stolt-Nielsen.” Pet. Br. 35. But the FAA was adopted 
to codify, not overturn, the well-established rule that a 
court has no authority to correct an arbitrator’s asserted 
errors, even when those errors concern statutory or legal 
commitments of great signifi cance. Arbitrators who hear 
claims under Title VII of the Civil Rights Act, for example, 
are entrusted with keeping the nation’s promise of racial 
non-discrimination, a commitment memorialized in three 
constitutional amendments and rooted in the great issues 
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that gave rise to the Civil War. Arbitrators who decide 
securities claims by investors who may have lost their 
life savings are responsible for keeping the promise of the 
federal securities laws, adopted to prevent a recurrence of 
a series of economic collapses, from the latest of which the 
country has yet to fully recover. If arbitrators are to be 
accorded the responsibility for keeping national promises 
of such singular importance, they can be trusted as well 
to take seriously their responsibilities to heed this Court’s 
interpretations of the FAA.

C.  Oxford Fails to Offer A Coherent Standard of 
Non-Section 10 Judicial Review

It is unclear what standard Oxford is proposing courts 
should use in reviewing the correctness of an arbitrator’s 
decisions.26 Oxford offers several different approaches, 
with significant variations within each. And in some 
passages petitioner suggests the Court simply announce 
that the arbitrator’s decision was suffi ciently unsound to 
require vacatur, and leave for another day the fashioning 
of an actual standard that courts would apply in reviewing 
a challenge to the correctness of a decision.

At one end of the spectrum, Oxford asserts that 
“the arbitrator exceeded his powers by imposing class 
arbitration in the absence of actual authorization by the 

26. One thing that is clear is that Oxford does not ask this 
Court to apply the “manifest disregard” standard that has been 
utilized by some lower courts. This Court has twice declined to 
decide whether the FAA authorizes or permits courts to use such 
a standard, and need not do so in this case. See Stolt-Nielsen, 130 
S. Ct. 1768 n.3; Hall Street Associates, 522 U.S. at 584-85; Pet. 
App. 27a n.3.
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parties.” Pet. Br. 33 (capitalization omitted). To apply that 
standard, a court would have to decide de novo what the 
parties had “actual[ly] authoriz[ed],” i.e. the meaning of 
the contractual provision at issue. That approach would 
apply in any case in which a party contended that the 
parties in their contract did not “actual[ly] authoriz[e]” an 
order that an arbitrator “impos[ed].” The standard could 
be invoked, for example, whenever a party objected that 
the contract at issue did not authorize the arbitrator to 
impose an award of punitive damages, to direct discovery, 
or to provide any relief for a claim. Elsewhere in its brief 
petitioner describes the role of the courts as “judicial . . . 
policing.” Id. 14. This formulation suggests that there is a 
substantial danger that arbitrators will deliberately issue 
unsound awards, a problem that would warrant especially 
vigilant judicial scrutiny of arbitral decisions, de novo 
review with an attitude. 

On several occasions Oxford calls for “meaningful 
review” of the correctness of an arbitrator’s decision. Pet. 
Br. 34. This is not in itself a substantive standard, but is 
merely vaguely descriptive of the level of scrutiny that 
courts should apply. It seems to suggest that the courts 
should double-check the decisions of arbitrators with 
suffi cient care that at least most (but not necessarily all) 
arbitrator errors will be corrected by the courts. Other 
passages insist that the review must be “independent,” 
suggesting that judges should not give any weight to the 
arbitrator’s view of the evidence or understanding of a 
contract. Id. 11 (“meaningful independent review”), 38 
(“meaningful degree of independent review”). 

Oxford also proffers what appears to be a substantive 
standard. An arbitrator’s order under a contract, it insists, 
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must have a “contractual basis.” Pet. Br. 14, 15.27  Often 
this phrase appears with a limiting adjective, such as 
“sound” (id. 21), “specifi c” (id. 28), “legitimate” (id. 33), 
“plausible” (id. 34), or “proper” contractual basis (id. 
38).  It is unclear whether these passages mean (a) that 
a court must fi nd that an order was authorized by the 
contract (that would require a de novo interpretation of the 
contract), (b) that a court must fi nd that the arbitrator’s 
interpretation of the contract had at least some support 
in the contract (a standard perhaps analogous to the 
requirement under the Administrative Procedure Act that 
an agency decision be supported by substantial evidence), 
or (c) that the arbitrator’s decision must on its face be 
based on an interpretation of the contract (that would be 
the traditional interpretation of section 10(a)(4), see pp. 
18-25, supra). It is unclear how the adjectives “sound,” 
“specifi c,” “legitimate” or “plausible” refi ne this standard.

In yet a fourth variant, Oxford asserts that courts 
must determine whether the arbitrator’s decision was 
“plausible” (id. 13, 14, 33), requiring courts to assess 
the “soundness of th[e] reasoning” of the arbitrator 
(id. 11). This seems to propose a standard similar to the 
requirement in Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), 
that there be enough support for a contention that a court 
could reasonably infer that a particular conclusion is 
correct.

It is unclear whether Oxford’s proposed standard, 
whatever it might be, would apply in all or only in certain 

27. Elsewhere Oxford states that courts must “ensure that 
an arbitrator has a legal basis” for his determination. Pet. Br. 39. 
That principle would extend beyond disputes about the proper 
construction of a contract.
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cases. The justifi cations adduced by petitioner for judicial 
review of the correctness of an arbitral decision have 
different implications. Insofar as Oxford contends that 
judicial review would encourage more widespread use of 
arbitration, any judicial review standard should logically 
apply to all arbitral decisions. On the other hand, if judicial 
review were based on Oxford’s contention that arbitrators 
might be biased in resolving a particular issue by the 
hope that a decision prolonging the arbitration would 
result in greater arbitral fees, judicial review would 
only be warranted in certain types of decisions (e.g., 
decisions whether to dismiss or hold hearings on claims), 
and then only if they increased (rather than lowered) the 
arbitrator’s potential fees. For example, judicial review 
would be required if an arbitrator denied a motion to 
dismiss on statute of limitations grounds, but not if the 
arbitrator granted such a motion. Oxford’s assertion that 
“meaningful judicial oversight is particularly important 
in the context of class arbitration,” (id. 37), suggests that 
the level of judicial scrutiny should vary depending on 
what issue the arbitrator decided, and perhaps on which 
side prevailed. Oxford does not, however, explain how this 
would work or specify what standard the lower courts 
would use to determine the other types of situations in 
which “judicial oversight is particularly important.”

Finally, Oxford suggests the Court could simply hold 
that the arbitrator’s reasoning is “unsustainable under 
any standard of review.” Pet. Br. 12; see id. 39 (“the 
arbitrator’s stated reasoning here is so defi cient that it 
cannot be sustained under any meaningful standard of 
review)(emphasis in original). If the Court were to vacate 
the award in that manner, it would commit federal and 
state courts administering the FAA to scrutinizing the 
correctness of arbitral decisions without any guidance 
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from this Court, and leave for the years ahead all the 
issues that would raise regarding what the standard of 
judicial review will be and when it will apply.

IV. THE ARBITRATOR PROPERLY CONCLUDED 
THAT THE ARBITRATION PARAGRAPH 
AUTHORIZES CLASS ARBITRATION 

For the reasons set out above, the arbitrator’s 
interpretation of the arbitration paragraph did not exceed 
his powers, and the correctness of that interpretation is not 
subject to judicial review under any of Oxford’s proffered 
standards. Even if the arbitrator’s interpretation of the 
contract were reviewable, however, it was correct.

(1) The foundation of the arbitrator’s decision was his 
conclusion that the scope of the no civil-action-provision 
and the scope of the mandatory arbitration provision were 
the same. Because the no-civil-action provision applied to 
class claims—and the state judge in response to Oxford’s 
motion had indeed dismissed the class claims as well as 
the individual claims—the arbitrator concluded that the 
mandatory arbitration provision must require, and thus 
permit, arbitration of those same claims. J.A. 31-32, 73-76.

Oxford insists that the arbitrator’s premise that 
the two provisions are co-extensive “cannot survive 
even cursory analysis.” Pet. 22; see Pet. Br. 25. But the 
arbitrator’s interpretation of the relationship of the two 
provisions was precisely the interpretation that Oxford 
itself advanced in the state court proceedings. See pp. 
4-6, supra. The arbitrator knew that Oxford had done 
so, because the state court transcript containing Oxford’s 
explanation of the overlap of the two provisions was part 



49

of the record before him. An arbitrator who adopts a 
party’s own interpretation of a contract cannot be faulted 
in subsequent litigation after the party decides to change 
its position. 

Moreover, Oxford never disavowed in proceedings 
before the arbitrator its position that the two provisions 
are co-extensive, and certainly did not in those proceedings 
affi rmatively advance its current contention that the 
no-civil-action clause is broader than the mandatory 
arbitration clause. Oxford’s failure to do so was entirely 
understandable. Oxford knew in 2003 that if it argued 
otherwise Sutter could point to the state court transcript 
and could add to the record the similar representations 
Oxford had made in its state court briefs. Indeed, had 
Oxford in the 2003 (or 2010) arbitration proceedings 
disavowed the representation it had made in state court, 
Sutter might well have had a basis for reopening the state-
court class action. 28 

Oxford’s failure to argue to the arbitrator the 
reading of the contract that it now advances precludes it 
from challenging the arbitrator’s decision on that basis. 
“Parties to arbitration proceedings cannot sit idle while an 
arbitration decision is rendered and then, if the decision is 
adverse, seek to attack the award collaterally on grounds 
not raised before the arbitrator.” United Steelworkers of 
America v. Smoke-Craft, Inc., 652 F.2d 1356, 1360 (9th 
Cir. 1981).

28. During a 2004 arbitral hearing Oxford’s counsel observed 
that “if your Honor rules that a class is not certifi able, then Mr. 
Katz may very well choose to go into New Jersey Supreme Court. 
That would be his choice.” Transcript of Proceedings, Oct. 29, 
2004, 34. 
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(2) The arbitrator’s opinion rested on what he correctly 
perceived to be the interpretation of the arbitration 
paragraph that was implicit in Oxford’s use of that 
paragraph to attack Sutter’s state court class claims. 
Oxford’s invocation of the paragraph in this manner 
necessarily assumed that both provisions applied to the 
class claims. “[I]f the clause cannot permit Dr. Sutter’s 
court class action to go to arbitration, then Dr. Sutter’s 
original class action must be outside of the arbitration 
agreement altogether. Oxford would have to have misled 
the New Jersey court, and the court class action should 
be reinstated.” J.A. 75.

The arbitrator’s analysis refl ects a sound understanding 
of the parties’ agreement in the context of the Federal 
Arbitration Act. Section 2 of the FAA provides that 
agreements to arbitrate are generally valid, and section 
4 authorizes federal district courts to “direct the parties 
to proceed to arbitration” of arbitrable claims. Section 3 
provides that a court shall stay proceedings regarding 
any issue “referable to arbitration.” Thus incidental to an 
order directing parties to arbitrate a claim, a court will 
stay proceedings regarding that claim; in some instances, 
as here, courts dismiss such claims.29 As Oxford observes, 
arbitration agreements sometimes contain provisions 
intended to make clear that the particular claims that go 
to arbitration will not be heard in court.

But none of these provisions of the FAA applies to a 
promise not to sue over certain claims if that promise is 
not tied to a congruent provision requiring arbitration 

29. This Court need not decide in this case whether the FAA 
authorizes or permits such dismissals.
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of those claims. A “naked” no-civil-action provision is 
simply outside the scope of the FAA. If the contract 
between Sutter and Oxford had only forbidden Sutter 
to bring a class action, and had contained no arbitration 
provision at all, the FAA would have had nothing to say 
about that prohibition. New Jersey could have declared 
that prohibition invalid, and the FAA would have provided 
no basis for staying (or dismissing) a class action in state 
court. The FAA is similarly inapplicable to a non-arbitrable 
claim, or to an agreement not to enforce such a claim, even 
if it happens to be contained in the same complaint as an 
arbitrable claim that is subject to the FAA. 30

In the instant case, if (as Oxford now contends) the 
mandatory arbitration provision applied only to Sutter’s 
individual claims, but not to the state court class claims, 
the no-civil-action provision would have been, with 
regard to the class claims, a naked civil action bar, wholly 
outside the scope of the FAA. The state court would have 
had no authority under the FAA to stay or dismiss the 
class claims; rather, after staying or dismissing Sutter’s 
individual claims, that court would have had to make a 
separate evaluation under New Jersey law as to whether 
Sutter could continue to represent a class even though 
his own individual claims were being resolved in another 

30. Where a civil action contains two claims, only one of which 
is arbitrable, the arbitrable claim alone is subject to the FAA.  
Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 221 (1985); 
Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 
460 U.S. 1, 20 and n.23 (1983). Section 3 of the FAA requires that 
proceedings regarding the arbitrable claim be stayed, but the FAA 
itself says nothing about how the remaining claim is to be treated. 
Courts would apply non-FAA federal or state law standards in 
deciding how to handle that remaining claim. 
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forum.31 That is why the arbitrator correctly recognized 
the inconsistency between the state court’s dismissal of the 
class claims and Oxford’s insistence that the mandatory 
arbitration provision did not apply to the class claims. 
The dismissal, obtained by Oxford under the FAA, of the 
state court class claims could have been correct only if 
the mandatory arbitration provision itself did apply to 
those claims. The arbitrator thus fairly concluded that 
Oxford’s reliance on the arbitration paragraph in its 
2002 challenge to Sutter’s state court class action claims 
represented “Oxford’s original interpretation of what the 
clause mean[t].” J.A. 74 n.2.  

The reasonableness of that conclusion is confi rmed 
by the manner in which Oxford even in this Court 
describes the relationship between the no-civil-action 
provision and the mandatory arbitration provision. Oxford 
repeatedly states that the function of the no-civil-action 
provision was to exclude from court the very claims 
there were to be arbitrated.32 In its merits brief Oxford 

31. Construing Federal Rule of Civil Procedure 23, the Third 
Circuit has held that “[s]o long as a class representative has a 
live claim at the time he moves for a class certifi cation, neither 
a pending motion nor a certifi ed class action need be dismissed 
if his individual claim subsequently becomes moot.” Holmes v. 
Pension Plan of Bethlehem Steel Corp., 213 F.3d 124,135-36 (3d 
Cir. 2000)(opinion joined by Alito, J.). New Jersey courts treat 
federal cases as persuasive authority in construing the state class 
action rules. In this case Sutter moved for class certifi cation in 
September, 2002, and the state court did not dismiss his claims 
until October 25, 2002.

32. Inconsistent with the passages quoted above, Oxford 
also states that the purpose of the no-civil-action provision was 
simply to make clear that the non-class claims being referred 
to arbitration could not be pursued in court. Pet. Br. 23-24. But 
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explains that “[t]he wording of the arbitration clause is 
wholly unremarkable, banning litigation of disputes in 
court and instead referring them to arbitration.” Pet. 
Br. 12-13 (emphasis added). In its petition reply brief 
Oxford explained that “[b]road ‘any dispute’ arbitration 
provisions may be phrased in different ways, but they 
have a common gist: All disputes go to arbitration, not to 
court.” R. Br. for Pet., 4 (emphasis added). But if that is 
correct, the arbitrator properly concluded that because (as 
Oxford itself had argued in state court) the no-civil-action 
provision precluded litigation of the class claims in state 
court, the mandatory arbitration provision necessarily 
applied to those claims as well. 

(3) Oxford also argues that it does not matter whether 
the no-civil-action and mandatory arbitration provisions 
are co-extensive, because “a class action is not a special 
‘form[] of civil action’ (Pet. App. 48a), . . . [but] a procedural 
device . . . to resolve multiple individual disputes at the 
same time.” Pet. Br. 25. This argument was not advanced 
by Oxford in any of its briefs in the arbitration, and 
cannot be raised in this Court for the fi rst time. It is also 
incorrect. Lawyers and non-lawyers alike use the phrase 
“class action” to refer to a lawsuit in which a plaintiff seeks 
to represent a class. That is why the term “action” (not 
“procedural device”) appears in the phrase “class action.” 
A lawsuit in which the plaintiff seeks to represent a class 
is a class action; a motion for class certifi cation would be 
a procedural issue.  See J.A. 26. 

if that is correct it is impossible to understand how the no-civil-
action provision could have been applied to the class claims under 
the FAA; there would have been no basis in the FAA for Oxford’s 
attack on the state court class claims or for staying or dismissing 
those claims.
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(4) The arbitrator commented in his 2003 opinion 
that it would be surprising if the no-civil-action provision 
applied to class claims, but the mandatory arbitration 
provision did not. J.A. 30-32. That observation simply 
reiterated the arbitrator’s recognition that, as Oxford 
itself had argued, the two provisions were interrelated 
and, consistent with the FAA, provided that the claims 
that could not be litigated were the same claims subject 
to arbitration. This passage does not, as Oxford contends, 
constitute some sort of endorsement of class proceedings 
as particularly desirable. Unlike the arbitration panel in 
Stolt-Nielsen, the arbitrator did not suggest that “class 
arbitration is benefi cial in ‘a wide variety of settings.’” 
130 S. Ct. at 1769. 

Nor did the arbitrator hold, as Oxford insists, that 
the mere existence of a broad provision for arbitration 
is suffi cient to warrant an inference that an agreement 
authorizes class arbitration. Oxford rests this assertion 
on the arbitrator’s comment about the unique breadth 
of the language of the agreement. The wording of the 
mandatory arbitration provision, Oxford insists, is not at 
all unique, but simply a standard provision directing that 
disputes be resolved in arbitration.  Pet. Br. 22-23.  But the 
arbitrator’s comment about the breadth of the agreement 
language refers to the wording of the introductory 
no-civil-action provision, not on the language of the 
mandatory arbitration provision. 

The clause is much broader even than the usual 
broad arbitration clause. The introductory 
phrase, “No civil action concerning any dispute 
arising under this agreement shall be instituted 
before any court,” is unique in my experience 
and seems to be drafted to be as broad as can 
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be. “No civil action” must mean no civil action 
of any kind whatsoever. The clause prohibits 
civil actions in law, equity, admiralty or even 
probate. No such action shall be instituted in 
“any court.” Any court includes any Federal 
or State Court, any foreign court or the Court 
at the Hague. Taken together, this phrase 
has the effect of prohibiting any conceivable 
court action concerning any dispute under the 
Agreement. It would not be possible to draft a 
broader or more encompassing clause.

J.A. 31. 

The arbitrator did not hold that authorization of class 
arbitration can be inferred merely from the absence of 
an express prohibition against such proceedings. The 
arbitrator reasoned only that the absence of any express 
provision regarding class actions was signifi cant in this 
particular case because he had concluded, consistent 
with Oxford’s own statements about the meaning of the 
agreement, that the no-civil-action provision (which 
does apply to class actions) was co-extensive with the 
mandatory arbitration provision (whose meaning was at 
issue). 

[B]ecause all that is prohibited by the fi rst 
part of the clause is vested in arbitration by 
its second part, I find that the arbitration 
clause must have been intended to authorize 
class actions in arbitration. Indeed, to avoid a 
fi nding that such was the parties’ intention, it 
would be necessary for there to be an express 
exception for class actions in the [no-civil-
action] prohibition.
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J.A. 32. The arbitrator did not suggest that the absence 
of such an express prohibition against class actions in 
arbitration would have been probative, still less decisive, 
in the absence of the interconnection between the no-civil-
action provision and the mandatory arbitration provision.

The arbitrator’s decision was correct. But even if 
this Court would decide the matter differently, there is 
no question that his decision was arguably based on an 
interpretation of the contract, which is all that section 
10(a)(4) requires.

 CONCLUSION

For the above reasons, the decision of the court of 
appeals should be affi rmed.

   Respectfully submitted,

ERIC SCHNAPPER

UNIVERSITY OF WASHINGTON

SCHOOL OF LAW

P.O. Box 353020
Seattle, WA 98195
(206) 616-3167

ERIC D. KATZ

Counsel of Record
MAZIE SLATER KATZ 

& FREEMAN, LLC
103 Eisenhower Parkway
Roseland, N.J. 07068
(973) 228-9898
ekatz@mskf.net

Counsel for Respondent

February, 2013



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




