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Before: SACK, RAGGI, and CARNEY, Circuit Judges.

The plaintiffs filed this action in 2012 in the United States District Court for
the District of Delaware, alleging that several American corporations, including
Occidental Chemical Corporation, manufactured, sold, distributed, and used
dibromochloropropane (DBCP), a pesticide to which the plaintiffs were exposed
when they worked on banana plantations in Central and South America between
the 1960s and the 1980s. They allege that as a result of their exposure, they
suffered various injuries, including sterility, sexual and reproductive
abnormalities, and cancer. The plaintiffs' claims against Occidental were
transferred to the Southern District of New York in 2017, after which Occidental
tiled a motion for judgment on the pleadings, arguing, inter alia, that the
plaintiffs' claims were time-barred under New York's three-year statute of
limitations for personal-injury suits. On January 10, 2018, the district court (Paul

A. Engelmayer, Judge) denied Occidental's motion, holding that the plaintiffs'
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claims were tolled between 1993 and 2010 by the pendency of a related class
action in Texas.

The questions on interlocutory appeal are (1) whether New York law
recognizes "cross-jurisdictional class action tolling," i.e., tolling of a New York
statute of limitations by the pendency of a class action in another jurisdiction;
and (2) whether, under New York law, a non-merits dismissal of class
certification can terminate class action tolling, and if so, whether the Orders at
issue did so. New York's courts have yet to address these questions. A decision
on these questions, either of which may be dispositive of this appeal, requires
value judgments and important public policy choices that the New York State
Court of Appeals is better suited to make than is this Court. We therefore
CERTIFY the questions to the New York Court of Appeals.

JOHN P. ELWOOD, Vinson & Elkins LLP,
Washington, DC (D. Ferguson McNiel, III,
Vinson & Elkins LLP, Houston, TX,
Timothy Jay Houseal, Young Conaway

Stargatt & Taylor, LLP, Wilmington, DE, on
the brief), for Defendant-Appellant.

JONATHAN S. MASSEY, Massey & Gail LLP,
Washington, DC (Paul J. Berks, Massey &
Gail LLP, Chicago, IL, Scott M. Hendler,
Hendler Flores Law PLLC, Austin TX, on
the brief), for Plaintiffs-Appellees.
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SACK, Circuit Judge:

This appeal presents two state-law questions that neither this Court nor
New York's courts have addressed: (1) whether New York law recognizes "cross-
jurisdictional class action tolling," i.e., tolling of a New York statute of limitations
by the pendency of a class action in another jurisdiction; and (2) whether a non-
merits dismissal of class certification can terminate class action tolling, and if so,
whether the Orders at issue here, which include a "return jurisdiction" clause, did
so where the plaintiffs filed a motion to reinstate their claims within six months
of the case's dismissal.

The plaintiffs are agricultural workers from Costa Rica, Ecuador, and
Panama, who allegedly suffered adverse health effects from exposure to the
pesticide dibromochloropropane ("DBCP") between the 1960s and the 1980s,
while working on banana plantations in Central and South America. In 2012, the
plaintiffs filed a putative class action in the United States District Court for the
District of Delaware against DBCP manufacturers and distributors, including
Occidental Chemical Corp. ("Occidental"), as well as companies that owned or
operated the farms where the plaintiffs worked. Their claims against Occidental
were transferred by the Delaware district court to the Southern District of New

York in May 2017.
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Occidental filed a motion for judgment on the pleadings, arguing, inter alia,
that the plaintiffs' claims were time-barred under New York's three-year statute
of limitations for personal-injury suits. The district court (Paul A. Engelmayer,
Judge) denied Occidental's motion, concluding that the plaintiffs' claims were
tolled between 1993 and 2010 because of the pendency of a putative class action
filed in Texas state court in 1993 (the "Texas Action"). The district court's
decision was based on its view that the New York State Court of Appeals would
likely (1) permit "cross-jurisdictional tolling," the tolling of claims in New York
during the pendency of a class action filed in another jurisdiction; and (2) decide
that the dismissal of the Texas Action on the basis of forum non conveniens and the
denial of class certification as moot did not terminate class action tolling.

On appeal, Occidental challenges both conclusions. It argues that
although New York courts have adopted the class action tolling doctrine
established under different circumstances in American Pipe Construction Co.

v. Utah, 414 U.S. 538 (1974), the New York Court of Appeals likely would not
apply that doctrine in the cross-jurisdictional context. In the alternative,
Occidental asserts that even if New York law permits cross-jurisdictional class

action tolling, the plaintiffs' claims would still be untimely because the 1995
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dismissal of the Texas Action on the grounds of forum non conveniens terminated
any such tolling.

The district court lacked the authority to tender the issues of New York
law raised before it to the New York Court of Appeals; we, though, have the
ability to do so. See New York Court of Appeals Rules, § 500.27;! United States
Court of Appeals for the Second Circuit Rule 27.2. The principal questions on
appeal have important implications that have yet to be addressed by New York's
appellate courts. In light of the dearth of precedential opinions, and the
potentially far-reaching consequences for New York courts of the answer to these
questions, we elect not to attempt to resolve them in the first instance, but
instead to invite the Court of Appeals to address them if it so wishes. We
therefore certify the following two questions to the Court of Appeals and stay
resolution of this case in the interim:

1. Does New York law recognize cross-jurisdictional class action tolling, as
described in this opinion?

! Whenever it appears to the Supreme Court of the United States, any United
States Court of Appeals, or a court of last resort of any other state that
determinative questions of New York law are involved in a case pending before
that court for which no controlling precedent of the [New York] Court of
Appeals exists, the court may certify the dispositive questions of law to the [New
York] Court of Appeals.

N.Y. Comp. Codes R. & Regs. tit. 22, § 500.27(a).
8
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2. Can a non-merits dismissal of class certification terminate class action
tolling, and if so, did the Orders at issue here do so?

BACKGROUND

General Factual Background?

Between 1965 and at least 1985, Occidental and other U.S.-based
corporations manufactured and distributed DBCP, a pesticide that was injected
into the soil or sprayed over banana plantations in Costa Rica, Ecuador, and
Panama, among other countries. The plaintiffs lived and worked on those
plantations. The plaintiffs allege that they were never warned of the health risks
posed by exposure to DBCP and were not instructed or encouraged to wear any
protective gear to prevent skin absorption or inhalation of the pesticide. They
allege that they suffered various injuries resulting from their exposure to DBCP,
including, inter alia, sterility, low sperm quantity and reduced sperm quality,
liver damage, an increased risk of cancer, vision loss from cornea damage,

chronic skin disorders, and compromised pulmonary and respiratory systems.

2 The facts set forth in this opinion are drawn from the Complaint, originally filed on
June 1, 2012, in the United States District Court for the District of Delaware. App'x 14.
That remains the operative Complaint in the action against Occidental before us, which
was transferred to the Southern District of New York in May 2017. See id. at 113, 137.

9
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The risks associated with exposure to DBCP were allegedly known by
some manufacturers as early as 1961. By 1976, the U.S. Environmental Protection
Agency ("EPA") had identified DBCP as a suspected carcinogen. In July 1977,
Occidental allegedly discovered that 35 of 114 workers at its Lathrop, California
manufacturing plant were sterile. In September 1977, the EPA prohibited
DBCP's use everywhere but in a few locations in Hawaii, and even there only
under restricted conditions. Occidental nevertheless continued to manufacture,
sell, market, and distribute DBCP until at least 1979 for agricultural use,
including on banana plantations in Costa Rica, Panama, and Ecuador.

Procedural History

This case is the latest in a series of putative class actions filed by
agricultural workers from Central and South America against Occidental and
others for DBCP-related injuries. The plaintiffs' timeliness argument relies
heavily on the existence of two previous actions: one filed in Texas and the other
in Hawaii. We therefore summarize those actions' procedural histories before

turning to the procedural history of the case at bar.

10
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1. Texas and Hawaii Class Actions

In August 1993, a group of plaintiffs brought a putative class action in
Texas state court asserting claims against Occidental and others purporting to be
on behalf of all persons exposed to DBCP between 1965 and 1990 in several
countries, including Costa Rica, Panama, and Ecuador.? In April 1994, the
defendants impleaded Dead Sea Bromine, a corporation indirectly owned in part
by the State of Israel, which removed the case to federal court in the Southern
District of Texas. The district court consolidated the action with a similar action
captioned Delgado v. Shell Oil Co., No. H-94-1337 (S.D. Tex.).

On April 17, 1995, the defendants filed a motion to dismiss the Texas
actions on the grounds of forum non conveniens. The district court granted the
motion on July 11, 1995 (the "July 1995 Order"). The court concluded, as an
initial matter, that Dead Sea Bromine was an agent of a foreign state and that the
court therefore could exercise subject matter jurisdiction under the Foreign
Sovereign Immunities Act, 28 U.S.C. §§ 1602-1611 (the "FSIA"). Delgado v. Shell

Oil Co., 890 F. Supp. 1324, 1336-38, 1372 (S.D. Tex. 1995). The court then

3 The case was originally captioned Bermudez v. Shell Oil Co., No. 93-C-2290 (23rd Dist.
Ct., Brazoria Cty., Tex.), and subsequently renamed, Carcamo v. Shell Oil Co., No. 93-C-
2290 (23rd Dist. Ct., Brazoria Cty., Tex.).

11
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concluded that dismissal was appropriate because adequate alternative fora
existed in the plaintiffs' home countries, and the balance of public and private
interests tipped strongly in favor of dismissal. Id. at 1358-72.

The district court conditioned dismissal on the defendants "agree[ing] to
waive all jurisdictional and certain limitations-based defenses." Delgado, 890 F.
Supp. at 1372. It also noted that dismissal on the basis of forum non conveniens
was proper only insofar as "the courts in [the countries where the plaintiffs
resided or were injured] do not refuse to exercise jurisdiction over these actions."

nn

Id. Tt "denied as moot" "all pending motions . . . not otherwise expressly

addressed," which included motions for class certification. Id. at 1375. The court
did not specifically address class certification, but denied it alongside all other
"pending motions" as an administrative matter instead. The court inserted a
"return jurisdiction” clause at the end of its order, however, which stated:

Notwithstanding the dismissals that may result from this
Memorandum and Order, in the event that the highest court
of any foreign country finally affirms the dismissal for lack of
jurisdiction of any action commenced by a plaintiff in these
actions in his home country or the country in which he was
injured, that plaintiff may return to this court and, upon
proper motion, the court will resume jurisdiction over the
action as if the case had never been dismissed for [forum non
conveniens].

Id.

12
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On October 27, 1995, the defendants having met the district court's
conditions for dismissal, the district court entered a "final judgment" dismissing
the action (together with the July 1995 Order, the "1995 Orders"). The plaintiffs
responded by filing an appeal with the United States Court of Appeals for the
Fifth Circuit, which challenged the district court's exercise of subject matter
jurisdiction under the FSIA.

After their claims were thus dismissed by the district court, the Costa Rica
plaintiffs filed suit in Costa Rica. The Costa Rica courts dismissed their claims
for lack of personal jurisdiction, however. The decision was affirmed by the
Costa Rica Supreme Court.

On April 1, 1996, while the appeal to the Fifth Circuit was pending, the
Costa Rica plaintiffs filed a motion in the Southern District of Texas to reinstate
their claims pursuant to the "return jurisdiction" clause in the July 1995 Order.
The district court denied the motion without prejudice, deferring judgment until
after the Fifth Circuit resolved the plaintiffs' then-pending appeal. On October
19, 2000, the Fifth Circuit affirmed the dismissal of the plaintiffs' claims,
concluding, in relevant part, that Dead Sea Bromide was an instrumentality of

the State of Israel, and that the district court therefore had not erred in exercising

13
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subject matter jurisdiction. Delgado v. Shell Oil Co., 231 F.3d 165, 176-77 (5th Cir.
2000).

In 1997, another group of plaintiffs filed a DBCP-related class action in
Hawaii state court captioned Patrickson v. Dole Food Co., No. 07-1-0047 (Haw. Cir.
Ct. Oct. 3, 1997). As the defendants in the Texas Action had done, the defendants
in the Hawaii litigation, which included Occidental, impleaded Dead Sea
Bromine. They also impleaded a second Israeli entity, Bromine Compounds, Ltd.
The Israeli companies, in turn, removed the case to federal court.

On March 8, 1999, the United States District Court for the District of
Hawaii dismissed the plaintiffs' claims on the basis of forum non conveniens. The
plaintiffs appealed to the United States Court of Appeals for the Ninth Circuit,
which reversed and remanded the case to the district court with instructions to
remand the case in turn to Hawaii state court, concluding that the district court
lacked subject matter jurisdiction under the FSIA. Patrickson v. Dole Food Co., 251
F.3d 795, 808-09 (9th Cir. 2001). The defendants appealed, and the Supreme
Court granted their petition for writ of certiorari on June 28, 2002. Dole Food Co. v.

Patrickson, 536 U.S. 956 (2002).

14
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The Supreme Court agreed with the Ninth Circuit. Contrary to the Fifth
Circuit's holding in Delgado, 231 F.3d at 176-77, it concluded that neither Dead
Sea Bromine nor Bromine Compounds, Ltd. was an instrumentality of the State
of Israel because the State of Israel did not own a majority of either company's
shares. See Dole Food Co. v. Patrickson, 538 U.S. 468, 477 (2003). Therefore, neither
entity could invoke the FSIA provisions allowing removal of state-court actions
to federal court, and the district court could not exercise subject matter
jurisdiction over the plaintiffs' claims. Id. at 480 ("[W]e hold . .. that a foreign
state must itself own a majority of the shares of a corporation if the corporation is
to be deemed an instrumentality of the state under the provisions of the FSIA.").

The Hawaii plaintiffs then continued to pursue their class action in Hawaii
state courts. In 2008, a Hawaii court denied the plaintiffs' motion for class
certification. In 2009, it granted the defendants' motion for summary judgment,
concluding that the plaintiffs' claims were time-barred. In 2014, the Intermediate
Court of Appeals of Hawaii affirmed. Patrickson v. Dole Food Co., Inc., 330 P.3d
389 (Haw. Ct. App. 2014). The following year, the Supreme Court of Hawaii
vacated the Intermediate Court's judgment, concluding that (1) Hawaii law

recognizes cross-jurisdictional tolling, and (2) the July 1995 Order did not

15
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terminate such tolling because the denial of class certification was "not express"
and did not "put putative members of the class on notice that the Hawai'i state
statute of limitations had begun to run against them." Patrickson v. Dole Food Co.,
368 P.3d 959, 970-71 (2015) (internal quotation marks omitted). The case
continues to be litigated in Hawaii state court.

Meanwhile, in the Texas Action, the Carcamo/Delgado plaintiffs filed a
motion on May 13, 2003, requesting that the district court vacate its July 1995
Order in light of the Supreme Court's ruling that Dead Sea Bromine was not an
instrumentality of the State of Israel. On March 12, 2004, the district court denied
the motion, reasoning that the change in law did not require vacatur. Itissued a
final judgment denying the plaintiffs' motion to vacate the July 1995 Order but
indicated that it would consider remanding the case to state court upon the filing
of a properly supported motion.

On March 23, 2004, the Costa Rica plaintiffs filed a motion requesting that
the district court reinstate the case and remand it to Texas state court. On June
18, 2004, the district court granted the plaintiffs' motion. It determined that
under the "return jurisdiction clause" in the July 1995 Order, it had jurisdiction

"to ensure that an American forum remain[ed] available to adjudicate plaintiffs'

16
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claims if and when the highest court of a foreign country dismisse[d] them for
lack of jurisdiction," and that the plaintiffs' motion was "a direct continuation of
the prior proceedings over which the court expressly stated its intent to retain
jurisdiction." Delgado v. Shell Oil Co., 322 F. Supp. 2d 798, 813-15 (S.D. Tex. 2004).
It decided that under 28 U.S.C. § 1447(c), it had power to remand a case "at any
time before final judgment," and concluded that the forum non conveniens
dismissal "was not a 'final judgment.™ Id. at 816 (quoting 28 U.S.C. § 1447(c)).
Because Patrickson had "terminated whatever ancillary jurisdiction existed from
the court's original (now [held] erroneous) assertion of subject matter jurisdiction
over this controversy," id., it remanded the case to Texas state court, id. at 816-17.
On April 26, 2005, following remand, the 23rd District Court of Brazoria
County, Texas, granted the plaintiffs' motion to reinstate their claims. In
September 2009, the plaintiffs filed a motion for class certification. The following
month, the defendants attempted once more —this time unsuccessfully —to
remove the case to federal court. On June 3, 2010, the Texas state court denied
the plaintiffs' motion for class certification. The plaintiffs voluntarily dismissed

their claims the next day.
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2. Instant Action

In June 2011, approximately one year after the Texas state court had
denied the Carcamo/Delgado plaintiffs' motion for class certification, seven DBCP-
related lawsuits were filed in the United States District Court for the Eastern
District of Louisiana. In September 2012, the district court dismissed those cases
on statute-of-limitations grounds under Louisiana law. Chaverri v. Dole Food Co.,
896 F. Supp. 2d 556, 568-74 (E.D. La. 2012).

In June 2012, while the Louisiana cases remained pending, the plaintiffs in
the instant action filed eight complaints in the United States District Court for the
District of Delaware and one in Delaware state court. In November 2012, the
federal district court consolidated the cases before it into two actions, captioned
Marquinez v. Dole Food Co., No. 12-cv-695 (D. Del.), and Chavez v. Dole Food Co.,
No. 12-¢cv-697 (D. Del.).

The Marquinez defendants filed a motion for summary judgment, which
the district court granted, concluding that the 1995 Order dismissing the Texas
Action on the basis of forum non conveniens had terminated class action tolling.
Marquinez v. Dole Food Co., 45 F. Supp. 3d 420, 424-25 (D. Del. 2014). The

plaintiffs appealed the judgment to the Third Circuit, which certified the
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following question to the Delaware Supreme Court: "Does class action tolling
end when a federal district court dismisses a matter for forum non conveniens and,
consequently, denies as moot all pending motions . . . even where the dismissal
incorporated a return jurisdiction clause . . . ?" Marquinez v. Dow Chem. Co., 183
A.3d 704, 705 (Del. 2018) (internal quotation marks omitted). The Delaware
Supreme Court accepted certification and on March 15, 2018, concluded that the
1995 Order did not terminate tolling because it did not "clearly, unambiguously,
and finally den[y] class action status." Id. at 711. On May 29, 2018, after
receiving the Delaware Supreme Court's response to the certified question, the
Third Circuit vacated the district court's grant of summary judgment and
remanded the case to the district court for further proceedings. Marquinez v. Dole
Food Co., 724 F. App'x 131, 132 (3d Cir. 2018).

Separately, in Chavez, Occidental filed a motion to dismiss for lack of
personal jurisdiction, which the district court granted in part on May 4, 2017.
The district court simultaneously transferred the claims against Occidental to the
United States District Court for the Southern District of New York. On
September 1, 2017, Occidental filed a motion for judgment on the pleadings,

arguing that the plaintiffs' claims were time-barred. The district court (Paul A.
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Engelmayer, Judge) denied the motion on January 10, 2018, concluding that
(1) the New York Court of Appeals would likely adopt cross-jurisdictional
tolling, and (2) the July 1995 Order did not terminate tolling because it did not
address class certification on the merits and contained a "return jurisdiction
clause" that anticipated the action's reinstatement. Chavez v. Occidental Chem.
Corp., 300 E. Supp. 3d 517, 534, 537 (S.D.N.Y. 2018). In so ruling, the district court
acknowledged that its conclusion regarding cross-jurisdictional class action
"involves a controlling question of law as to which there is substantial ground for
difference of opinion and that an immediate appeal from the order may
materially advance the ultimate termination of the litigation." Id. at 540 (quoting
28 U.S.C. § 1292(b)). The district court then denied Occidental's motion for
reconsideration, see Chavez v. Occidental Chem. Corp., No. 17 Civ. 3459 (PAE), 2018
WL 620488, at *4, 2018 U.S. Dist. LEXIS 14522, at *17 (S.D.N.Y. Jan. 29, 2018), and
Occidental moved for leave to file an interlocutory appeal, which this Court
granted on April 18, 2018.
DISCUSSION
Occidental argues that the district court erred in denying its motion for

judgment on the pleadings because, in its view, New York law does not permit
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cross-jurisdictional class action tolling, and, even if it did, such tolling would
have ended in 1995, when the district court dismissed the Texas Action on the
basis of forum non conveniens. The plaintiffs, unsurprisingly, disagree.

For the following reasons, we decline to determine for ourselves, at least at
this juncture, whether New York law recognizes cross-jurisdictional tolling and,
if so, whether the 1995 Orders terminated tolling in this case. We certify both
questions to the New York State Court of Appeals instead.

I. Standard of Review

We review de novo a district court's decision on a motion for judgment on
the pleadings pursuant to Rule 12(c). L-7 Designs, Inc. v. Old Navy, LLC, 647 F.3d
419, 429 (2d Cir. 2011). In deciding a Rule 12(c) motion, we "accept all factual
allegations in the complaint as true and draw all reasonable inferences in [the

plaintiffs'] favor." Johnson v. Rowley, 569 F.3d 40, 43 (2d Cir. 2009).

II. Certification
Section 27.2 of the Second Circuit's Local Rules permits us, "[i]f state law
permits,” to "certify a question of state law to that state's highest court." 2d Cir.
R. 27.2. New York law allows certification from this Court to the New York

Court of Appeals for "dispositive questions" of New York law for which "no
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controlling precedent of the Court of Appeals exists." N.Y. Comp. Codes R. &
Regs. tit. 22, § 500.27(a). We have certified questions where, inter alia, "state law
is not clear and state courts have had little opportunity to interpret it." Briggs
Ave. LLC v. Ins. Corp. of Hannover, 516 F.3d 42, 46 (2d Cir. 2008); see also Tire Eng’g
& Distribution LLC v. Bank of China Ltd., 740 F.3d 108, 114 (2d Cir. 2014) (certifying
questions permitted "where the New York Court of Appeals has not spoken
clearly on an issue and we are unable to predict, based on other decisions by
New York courts, how the Court of Appeals would answer a certain question").
Before we certify a question, then, we consider "(1) whether the New York
Court of Appeals has addressed the issue and, if not, whether the decisions of
other New York courts permit us to predictil how the Court of Appeals would
resolve it; (2) whether the question is of importance to the state and may require
value judgments and public policy choices; and (3) whether the certified question
is determinative of a claim before us." Barenboim v. Starbucks Corp., 698 F.3d 104,

109 (2d Cir. 2012).

4+ Presumably the panel meant "predict with confidence" since panels in general, and
we in this case in particular, can make such predictions that we fear, however, are
unreliable because they are based on insufficient state authority.
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III. Application
1. Whether New York Law Recognizes Cross-Jurisdictional Class Action Tolling

The parties agree that the plaintiffs' claims are subject to New York's three-
year statute of limitations for personal injury actions. See Appellant Br. 1, 17 n.6;
Appellees Br. 1, 32. They further agree that the plaintiffs discovered their
injuries—and that their claims therefore accrued under New York law —no later
than August 31, 1993. See N.Y. C.P.L.R. § 214-c (toxic tort claims accrue upon the
"discovery of the injury by the plaintiff" or "the date when through the exercise of
reasonable diligence such injury should have been discovered by the plaintiff,
whichever is earlier"). Their disagreement concerns the tolling of the plaintiffs'
claims: whether, under New York law, the 1995 Orders in the Texas Action
suspended the time their claims were running, and, if so, for how long.

New York courts have adopted the federal law rule espoused by the
Supreme Court in American Pipe, that the pendency of a class action filed (unlike
in the present case) in New York tolls absent class members' claims. See, e.g.,
Cullen v. Margiotta, 811 F.2d 698, 719 (2d Cir. 1987) ("New York courts have . . .
long embraced the principles of American Pipe."), overruled on other grounds,

Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 483 U.S. 143 (1987); Osarczuk
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v. Associated Univs., Inc., 130 A.D.3d 592, 595, 12 N.Y.S.3d 286, 289 (2d Dep't 2015)
(explaining that "New York courts have adopted [the American Pipe] rule" such
that "commencement of a class action suit tolls the running of the statute of
limitations for all purported members of the class"); Paru v. Mutual of Am. Life Ins.
Co., 52 A.D.3d 346, 348, 863 N.Y.S.2d 151, 152 (15t Dep't 2008) (noting in dicta that
a putative class action would be tolled due to pendency of an earlier class action
complaint filed in New York).

New York's courts have yet to decide, however, the issue presented in this
appeal: whether New York law recognizes cross-jurisdictional class action
tolling, i.e., whether an action pursued outside New York tolls the New York
statute of limitations for absent class members' claims in New York courts. See,
e.g., Chavez, 300 F. Supp. 3d at 530 ("New York courts have not squarely
addressed whether New York law permits cross-jurisdictional tolling."); Famular
v. Whirlpool Corp., No. 16 Civ. 944 (VB), 2017 WL 2470844, at *7, 2017 U.S. Dist.
LEXIS 8265, at *20 (S.D.N.Y. June 7, 2017) (same); Soward v. Deutsche Bank AG, 814

E. Supp. 2d 272, 281 (5.D.N.Y. 2011) (same).> The threshold question in this

5 Courts in this Circuit have not arrived at a consensus in predicting whether the New
York Court of Appeals would adopt cross-jurisdictional tolling. Compare Hart v. BHH,
LLC, 323 F. Supp. 3d 560, 566 (S.D.N.Y. 2018) (predicting that the New York Court of
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appeal is whether —despite the dearth of relevant case law —we can determine
with some degree of confidence whether the Court of Appeals would likely

conclude that New York law recognizes such cross-jurisdictional tolling. See

Appeals would apply cross-jurisdictional tolling), Chavez, 300 F. Supp. 3d at 530 (same,
and noting that, as of January 2018, "[c]ourts in the [Southern District of New York]
ha[d] split, 2-2, . . . in their predictions as to whether the New York Court of Appeals
would apply cross-jurisdictional tolling as a matter of New York law"), Famular v.
Whirlpool Corp., 2017 WL 2470844, at *7-9, 2017 U.S. Dist. LEXIS 8265, at *19-23 (5.D.N.Y.
June 7, 2017) (same), and In re LIBOR-Based Fin. Instruments Antitrust Litig., 2015 WL
6243526, at *145-46, 2015 U.S. Dist. LEXIS 147561, at *457-59 (5.D.N.Y. Oct. 20, 2015)
(same), with In re Bear Stearns Cos., Inc. Sec., Derivative, & ERISA Litig., 995 F. Supp. 2d
291, 311-12 (S.D.N.Y. 2014) (declining to recognize cross-jurisdictional tolling under
New York law), aff'd on other grounds sub nom. SRM Glob. Master Fund Ltd. P’ship v. Bear
Stearns Cos. LLC, 829 F.3d 173 (2d Cir. 2016), and Soward, 814 F. Supp. 2d at 281 (same).

State and federal courts in other jurisdictions have similarly failed to agree on the
significance, for purposes of the cross-jurisdictional tolling inquiry, of a state's adoption
of American Pipe and its progeny. Compare In re Linderboard Antitrust Litig., 223 F.R.D.
335, 348-51 (E.D. Pa. 2004) (predicting that the courts in Colorado, Indiana, Kansas,
South Carolina, and Tennessee would adopt cross-jurisdictional tolling, in part because
they had previously adopted intra-jurisdictional tolling), Dow Chemical Corp. v. Blanco,
67 A.3d 392, 397 (Del. 2013) (recognizing cross-jurisdictional tolling under Delaware law
after noting that the American Pipe "analysis is equally sound regardless of whether the
original class action is brought in the same or in a different jurisdiction as the later
individual action"), and Patrickson v. Dole Food Co., 368 P.3d 959, 968-70 (2015)
(concluding, based in part on Hawaii's adoption of American Pipe, that Hawaii law
permits cross-jurisdictional tolling), with Clemens v. DaimlerChrysler Corp., 534 F.3d 1017,
1025 (9th Cir. 2008) (declining to read cross-jurisdictional tolling rule into California law
after noting that "[t]he rule of American Pipe . .. does not mandate cross-jurisdictional
tolling as a matter of state procedure"), Maestas v. Sofamor Danek Grp., Inc., 33 S.\W.3d
805, 808 (Tenn. 2000) (declining to recognize cross-jurisdictional tolling under
Tennessee law after noting the distinctions between cross-jurisdictional and intra-
jurisdictional tolling), and Portwood v. Ford Motor Co., 701 N.E.2d 1102, 1104-05 (I11. 1983)
(same, under Illinois law).
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Barenboim, 698 F.3d at 109; see also, e.g., State Farm Mut. Auto. Ins. Co. v. Mallela,
372 F.3d 500, 505 (2d Cir. 2004) ("Where the substantive law of the forum state is
uncertain or ambiguous, the job of the federal courts is carefully to predict how
the highest court of the forum state would resolve the uncertainty or ambiguity."
(quoting Travelers Ins. Co. v. 633 Third Assocs., 14 F.3d 114, 119 (2d Cir. 1994)). We
do not think that we can.

Occidental argues that the New York Court of Appeals would likely reject
cross-jurisdictional tolling. In its view, the doctrine conflicts with New York's
"traditional presumption in favor of repose" and practice of "constru[ing] tolling

m

doctrines 'as narrowly as possible," Appellant Br. 24 (quoting Owverall v. Estate of
Klotz, 52 F.3d 398, 404 (2d Cir. 1995)), in order to "avoid undermining [New
York's] important interests in 'finality, certainty and predictability," id. (quoting
ACE Secs. Corp. v. DB Structured Prods., Inc., 25 N.Y.3d 581, 593 (2015)). Cross-
jurisdictional tolling would weaken "the State's control over the limitations
period for litigation in [New York's] courts—one of the most basic and
fundamental aspects of state judicial policy —and subject[] [New York] to the

choices of other sovereigns' legislatures and courts." Id. at 25-26. It "brings with

it the possibility . . . of 'suspending the statute of limitations indefinitely into the
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future and, in the process, undermining the very purpose of statutes of
limitations." Id. at 26 (quoting Quinn v. La. Citizens Prop. Ins. Corp., 118 So.3d
1011, 1022 (La. 2012) (brackets omitted)). And, Occidental argues, it invites
forum-shopping. Id. at 29.

The plaintiffs assert to the contrary that the New York Court of Appeals
would likely adopt cross-jurisdictional tolling for the same reason that New York
courts adopted American Pipe tolling: to reduce court congestion and discourage
placeholder lawsuits. Appellees Br. 22-23. "By recognizing cross-jurisdictional
tolling, New York furthers its own interest in avoiding duplicative litigation in its
own courts," a threat to which New York courts are "uniquely vulnerable"
because New York is "the state of incorporation or principal place of business of
many corporations.”" Id. at 32. Therefore, "if New York fails to recognize cross-
jurisdictional tolling, it is more likely than other states to experience preemptive
suits from class members in putative class actions who fear losing access to the
New York forum." Id. at 33. In response to Occidental's argument that cross-
jurisdictional tolling would result in an increase in forum-shopping, the plaintiffs
note that New York's borrowing statute, N.Y. C.P.L.R. § 202, protects against

opportunistic filing by prohibiting claims that would be untimely under either
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New York's or the foreign jurisdiction's statutes of limitations. They further note
that data suggest that Occidental overstates the forum-shopping threat:
"[NJumerous states have adopted cross-jurisdictional tolling, but Occidental does
not identify a single one that has experienced the flood of stale claims that it
predicts will inundate New York." Id. at 31.

New York courts' adoption of American Pipe tolling for New York-only
cases may be the most persuasive evidence of how the Court of Appeals would
decide this question. As the district court observed, the principles from which
American Pipe tolling derives—fair notice of claims to defendants, reasonable
reliance by putative class members on the pending class action, and judicial
efficiency —"apply with equal force in the context of cross-jurisdictional tolling."
Chavez, 300 F. Supp. 3d at 532.

Yet that evidence is insufficient to allow this Court to predict with
sufficient confidence how the New York Court of Appeals would resolve the
matter. Despite some important similarities, American Pipe tolling and cross-
jurisdictional tolling are different such that adoption of the former does not
necessarily imply adoption of the latter. Unlike American Pipe tolling, cross-

jurisdictional tolling may "render [a state's] limitations period effectively
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dependent on the resolution of claims in other jurisdictions, with the length of
the limitations period varying depending on the efficiency (or inefficiency) of
courts in those jurisdictions." Wade v. Danek Med., Inc., 182 F.3d 281, 288 (4th Cir.
1999). It may also result in opportunistic filings by forum-shopping plaintiffs.
Id. at 287. We are not convinced that New York courts would reject cross-
jurisdictional tolling because of these risks: New York courts have applied N.Y.
C.P.L.R. § 205(a), a statutory provision that tolls claims following certain non-
merits dismissals, in the cross-jurisdictional context. See, e.g., Stylianou v. Inc. Vill.
of Old Field, 23 A.D.3d 454, 457, 805 N.Y.S.2d 573, 573 (2d Dep't 2005). But we
cannot confidently predict, in light of these differences, that the New York Court
of Appeals would adopt cross-jurisdictional tolling based primarily on its
adoption of American Pipe tolling.

2. Effect on Cross-Jurisdictional Tolling of Non-Merits Denial of Class Certification

Even if we were able to conclude that the New York Court of Appeals
would likely adopt cross-jurisdictional tolling, that would not end our inquiry.

We would still have to decide whether the Texas Action tolled the plaintiffs'
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claims at least until June 1, 2009.° The plaintiffs assert that the Texas Action
tolled their claims until June 3, 2010, when the Texas state court denied their
motion for class certification on the merits. Occidental argues that the plaintiffs'
claims were tolled, if at all, until no later than October 1995, when the Southern
District of Texas issued a final judgment dismissing the Texas Action from
federal court and denying all "pending motions," including class certification, as
moot, notwithstanding the fact that the court did not address the merits of any of
the pending motions. At the core of the parties' disagreement is the effect, for
tolling purposes, of the 1995 Orders dismissing the Texas Action on the basis of
forum non conveniens.

The Supreme Court has explained that, "[o]nce the statute of limitations
has been tolled, it remains tolled for all members of the putative class until class
certification is denied." Crown, Cork & Seal Co. v. Parker, 462 U.S. 345, 354 (1983).
In Giovanniello v. ALM Media, LLC, 726 F.3d 106 (2d Cir. 2013), we concluded that
"American Pipe tolling does not extend beyond the denial of class status," at which

point "[i]ndividual class members [a]re required . . . to take action to preserve

¢ Because the plaintiffs filed the instant action on June 1, 2012, their claims would be
timely under New York's three-year statute of limitations only if filed on or after June 1,
2009.
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their rights or face the possibility that their action could become time barred." Id.
at 116. We further noted that "[t]he American Pipe rule is based on the idea that
under Rule 23 of the Federal Rules of Civil Procedure, potential class members
are protected by the commencement of a putative class action,” and that "[t]his
objectively reasonable reliance rationale breaks down once the district court
disallows class status." Id. at 117.

Neither this Court nor the Supreme Court has determined, however,
whether a denial of class certification must be on the merits in order to terminate
class action tolling. Here, the Southern District of Texas denied class certification
as an administrative matter: Because it concluded that dismissal was justified on
the basis of forum non conveniens, it denied "all pending motions" as moot.
Occidental argues that the denial of class status for any reason terminates tolling.
See Appellant Br. 40 ("[T]he underlying reason for the termination of class status
is irrelevant to tolling,” which "stops upon denial of the class certification
motion."). The plaintiffs assert that only a "clear and unambiguous" denial of
class status on the merits ends tolling, Appellees Br. 49, because "[a]n order that
does not clearly operate to terminate tolling does not adequately put absent class

members on notice of the need to file individual claims to protect their interests,"
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id. at 51. They further note that the 1995 Orders did not deny class status on the
merits, and that the July 1995 Order contained a "return jurisdiction clause" that
authorized the plaintiffs to reinstate the class action if the highest court of any
foreign country affirmed the dismissal of their claims for lack of jurisdiction. Id.
at 53. This, they claim, made it reasonable for them to continue to rely on the
pendency of the Texas Action to toll their claims.

Existing case law sheds little light on whether a non-merits denial of class
status necessarily terminates tolling. Few courts have addressed the issue, and
there is no consensus among those that have. Some have held that denial of class
status or dismissal of class action claims does not necessarily terminate tolling.
See, e.g., Betances v. Fischer, 144 F. Supp. 3d 441, 457-58 (5.D.N.Y. 2015) (explaining
that "the statute of limitations was tolled during the pendency of . . . three
previous actions" because "the appropriateness of a class action had not been
addressed in any of th[os]e . . . actions"); Scott v. District of Columbia, 87 E. Supp.
3d 291, 298 (D.D.C. 2015) (concluding, in relevant part, that tolling did not begin
when the court dismissed the class action claims with leave to amend, but only
when the court dismissed the claims with prejudice). Others have concluded

that the denial of class status for any reason terminates tolling. See, e.., Collins v.
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Village of Palatine, 875 F.3d 839, 841 (7th Cir. 2017), cert. denied, 138 S. Ct. 2014
(2018) (concluding that "[t]olling stops immediately when a class-action suit is
dismissed —with or without prejudice —before the class is certified"); Bridges v.
Dep’t of Md. State Police, 441 F.3d 197, 211-12 (4th Circ. 2006) (noting that "[t]he
American Pipe rule provides a narrow exception to the fixed statutes of
limitations," and concluding that, even where denial of class certification was
only for administrative purposes, "no absentee class member could reasonably
have relied on the named plaintiffs").

Similarly, courts are divided on the issue of the effect on tolling, if any, of
the "return jurisdiction clause" in the July 1995 Order. The Delaware Supreme
Court, relying in part on the July 1995 Order's inclusion of a "return jurisdiction
clause" and the Costa Rica plaintiffs' motion to reinstate the action fewer than six
months after the October 1995 dismissal, decided that the Texas court had not
"clearly and unambiguously end[ed] the class action as a final matter."
Marguinez v. Dow Chem. Co., 183 A.3d 704, 713 (Del. 2018). Because, under
Delaware law, "cross-jurisdictional class action tolling ends only when a sister

trial court has clearly, unambiguously, and finally denied class action status," id.
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at 711, the court concluded that "class-action tolling did not end in 1995," id. at
713.

The Fifth Circuit, which examined the issue under Louisiana law, held
otherwise, albeit by non-precedential unpublished opinion: Even if cross-
jurisdictional tolling were permissible, and despite the inclusion of a "return
jurisdiction clause" in the July 1995 Order, "dismissal of th[e] suit in 1995 would
have caused the prescriptive period to begin anew." Chaverriv. Dole Food Co., 546
F. App'x 409, 413 (5th Cir. 2013) (per curiam) (characterizing, and agreeing with,
the district court's conclusion). The Chaverri court largely adopted the reasoning
of the United States District Court for the Eastern District of Louisiana in the case
on appeal. It had concluded that Louisiana courts "d[o] not make any distinction
based upon the type or manner of denial, nor d[o] they require that the denial be
on the merits." Chaverri v. Dole Food Co., 896 F. Supp. 2d 556, 568-69 (E.D. La.

2012), aff'd, 546 F. App'x 409 (5th Cir. 2013).”

7 The United States District Court for the Eastern District of Louisiana concluded, in
the alternative, that even if the July 1995 Order had not terminated tolling, the October
1995 "final judgment" did. Chaverri v. Dole Food Co., 896 E. Supp. 2d 556, 569 (E.D. La.
2012) ("Per Louisiana law, the entrance of the final judgment absolutely stopped the
pendency of the case and restarted prescription.”).
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Finally, the Hawaii Supreme Court, which, in the litigation described
above, examined the issue under Hawaii law, explained that "the pendency of a
class action in another jurisdiction operates to toll our state's applicable statute(s)
of limitations until the court in our sister jurisdiction issues an order expressly
denying a motion for class certification." Patrickson v. Dole Food Co., 368 P.3d 959,
971 (2015). Applying that rule to the 1995 Orders, the court concluded —without
specific reference to the "return jurisdiction clause" —that the July 1995 Order
"was not an express denial of class certification; therefore, July 11, 1995 is not the
date our state statute of limitations began to run again," and the plaintiffs' claims
were timely filed. Id. It went on to note, in dicta and with little analysis, that
"the Texas district court's October 27, 1995 final judgment dismissing [the Texas
Action] for [forum non conveniens] clearly denied class certification and triggered
the resumption of our state statute of limitations." Id.

We are aware of no controlling authority that would provide us with
reliable guidance in determining whether, if New York law recognized cross-
jurisdictional tolling, the 1995 Orders, which denied class status, not on the
merits but as moot, and contained a "return jurisdiction clause," would terminate

tolling.
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3. Certification of These Two Questions to the New York Court of Appeals

In deciding whether to certify a question to the Court of Appeals, we ask
(1) whether the Court of Appeals has addressed the issue and, if not, whether we
can confidently predict, based on the decisions of other New York courts, how
the Court of Appeals would resolve it; (2) whether the question raises an
important issue that requires value judgments and public policy choices; and
(3) whether the question is dispositive. See Barenboim, 698 F.3d at 109. We
conclude that certification of both questions presented on appeal is appropriate:

First, as discussed above, New York courts have yet to address either
question. Second, either question may be dispositive: If New York law does not
recognize cross-jurisdictional tolling, or if either of the 1995 Orders terminates
tolling, the plaintiffs' claims would be time-barred. Third, answering these
questions will likely require significant policy judgments. The Supreme Court
has long noted the public policy aspects of decisions regarding the scope of, and

exceptions to, tolling doctrines and statutes of limitations.® Insofar as the

8 See, e.g., Rotella v. Wood, 528 U.S. 549, 555 (2000) (limitations provisions serve various
policy goals, including "repose, elimination of stale claims, and certainty about a
plaintiff's opportunity for recovery and a defendant's potential liabilities"); Hardin v.
Straub, 490 U.S. 536, 543 (1989) ("[a] State's decision to toll the statute of
limitations . . . does not frustrate § 1983's compensation goal [but instead] enhances the
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questions presented on appeal implicate the scope and viability of a tolling
doctrine that New York courts have yet to adopt, the answers to these questions
implicate the balance between victims' interest in redress, defendants' interest in
repose and accurate factfinding, and the public's interest in a well-functioning
judicial system. And insofar as cross-jurisdictional tolling might expose New
York to long periods of tolling based on class actions filed in other jurisdictions,
they directly affect New York State's "interest in managing its own judicial
system." Clemens v. DaimlerChrysler Corp., 534 F.3d 1017, 1025 (9th Cir. 2008).

We conclude that the New York Court of Appeals is far better suited than
we are to decide whether, under the circumstances presented, New York law
recognizes cross-jurisdictional tolling, and when such tolling ends. See Casey v.
Merck & Co., Inc., 653 F.3d 95, 103-04 (2d Cir. 2011) (certifying cross-jurisdictional
tolling question to the Virginia Supreme Court because of the "lack of

authoritative state court decisions on point," the issue's "considerable importance

inmate's ability to bring suit and recover damages for injuries"); Mills v. Habluetzel, 456
U.S. 91, 99 (1982) (long periods of limitations may "present a real threat of loss or
diminution of evidence, or an increased vulnerability to fraudulent claims"); Bd. Of
Regents of Univ. of State of N.Y. v. Tomanio, 446 U.S. 478, 487 (1980) (statutes of limitations
"have long been respected as fundamental to a well-ordered juridical system").
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to the state," and the likelihood that certification would "resolve th[e] litigation as
the issue[] to be certified [was] determinative of th[e] appeal").

CONCLUSION

Determination of the applicable law "requires value judgments and
important public policy choices that the New York Court of Appeals is better
situated than we to make." Penguin Grp. (USA) Inc. v. Am. Buddha, 609 F.3d 30, 42
(2d Cir. 2010). We therefore certify the following two questions to the New York

Court of Appeals:

1. Does New York law recognize cross-jurisdictional class action tolling, as
described in this opinion?

2. Can a non-merits dismissal of class certification terminate class action
tolling, and if so, did the Orders at issue here do so?

Should the New York Court of Appeals choose to grant certification to
either or both questions, then it is, of course, invited to address any other issues it
deems germane or to reframe the question or questions as it deems appropriate.
Consistent with our prior practice, "we do not intend to limit the scope of the
Court of Appeals' analysis through the formulation of our question[s], and we
invite the Court of Appeals to expand upon or alter th[ese] question[s]."

10 Ellicott Square Court Corp. v. Mountain Valley Indem. Co., 634 F.3d 112, 126 (2d

Cir. 2011).
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Pursuant to N.Y. Comp. Codes R. & Regs. tit. 22, § 500.27, and Second
Circuit Rule 27.2, it is hereby ORDERED that the Clerk of the Court transmit to
the Clerk of the New York Court of Appeals this opinion as our certificate,
together with a complete set of the briefs, appendices, and record filed by the
parties in this Court. We direct the parties to bear equally any fees and costs that
may be imposed by the New York Court of Appeals in connection with this
certification. This panel will retain jurisdiction of the appeal after disposition of

this certification by the New York Court of Appeals.
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