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SUPPLEMENTAL BRIEF FOR RESPONDENTS

The Solicitor General correctly advises this Court
to deny certiorari. Respondents file this supplemental
brief to make three short points, lest this Court be
misled by petitioners’ response to the Solicitor Gen-
eral’s brief.

1. There should be no doubt after the Solicitor
General’s filing that the Ninth Circuit’s decision does
not conflict with Leggett v. Duke Energy Corp., 308
S.W.3d 843 (Tenn. 2010), or State ex rel. Johnson v.
Reliant Energy, Inc., 289 P.3d 1186 (Nev. 2012), cert.
denied, 133 S. Ct. 2853 (2013). As the Solicitor Gen-
eral observes (U.S. Br. 20-21), the courts in those
cases found preemption based on Section 1(b) of the
Natural Gas Act, while here petitioners argue for pre-
emption under Section 5(a). Since petitioners’ asser-
tions involve a different statutory provision in the
Act, not analyzed by the Tennessee or Nevada Su-
preme Courts, these opinions cannot possibly conflict
with the opinion below.

Notwithstanding the Solicitor General’s accurate
explication of the differences between the holdings
in these three cases, petitioners continue to crop se-
lected quotations from Leggett and Johnson to insist
that “a square split” exists. Supp. Br. 5. The fervor
of petitioners’ contention in the face of plainly ap-
parent proof to the contrary should give this Court
pause before crediting any of the assertions in their
filings. If petitioners are this eager to stretch the
truth on an issue that is fully subject to this Court’s
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fact-checking, it is fair to wonder about the state-
ments petitioners make on issues that this Court is
less able to verify.

2. This Court should not be influenced by pe-
titioners’ suggestion (Supp. Br. 11) that “billions” are
at stake here. As the Solicitor General confirms (U.S.
Br. 17), and the petitioners have acknowledged, pe-
titioners would be subject to federal antitrust law
even if they were not subject to parallel state law
claims. Accordingly, this is not the normal kind of
preemption case in which the defendants’ argument,
if successful, would take them outside the scope of
antitrust law. At most, this case involves whether the
“highly unusual” conduct that is “unlikely” ever to
give rise to another lawsuit in light of the newly
changed statutory landscape (U.S. Br. 21-23) should
generate antitrust liability under federal, as opposed
to state, law. That choice-of-law question is hardly a
matter of great practical importance.

3. Continuing to overclaim, petitioners assert
that the Ninth Circuit’s decision is a “breathtaking
change in the law.” Supp. Br. 8. The decision, how-
ever, nowhere says — as petitioners contend — that it
turns solely on the fact that respondents purchased
at retail. Instead, Judge Bea’s decision for the court of
appeals adopted a more nuanced reading of the Act,
suggesting — in harmony with longstanding D.C. Cir-
cuit precedent — that FERC could regulate even retail
conduct if the effect on jurisdictional rates were
sufficient. See Pet. App. 31a-32a (finding persuasive
the D.C. Circuit’s conclusion that Section 5 applies to
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activity involving jurisdictional sellers “directly gov-
erning the rate in a jurisdictional sale”). The panel
simply concluded that the index reporting practice on
the facts before it did not have a substantial enough
effect on such rates to overcome the states’ explicit
authority over retail transactions.

¢

CONCLUSION
The petition for certiorari should be denied.
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