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INTEREST OF AMICUS CURIAE!

The Chamber of Commerce of the United States of
America 1s the world’s largest business federation. It
represents approximately 300,000 direct members
and indirectly represents the interests of more than 3
million companies and professional organizations of
every size, in every industry sector, and from every
region of the country. An important function of the
Chamber is to represent the interests of its members
in matters before Congress, the Executive Branch,
and the courts. To that end, the Chamber regularly
files amicus curiae briefs in cases, like this one, that
raise issues of concern to the nation’s business com-
munity.

The Chamber’s membership includes both social
media companies and many businesses that rely on
those platforms for commercial advertising. These
platforms have diverse approaches to curating con-
tent, making expressive editorial choices about what
third-party speech to publish and how to present that
speech to users. Those distinctions, in turn, are at-
tractive to different consumers and businesses and al-
low today’s online marketplace to thrive.

The Texas and Florida laws threaten these busi-
ness models and the commerce they support. And if
sustained, the approach taken by these states could
lead to regulation across a range of internet busi-
nesses that will stifle commerce and place

1 Pursuant to Supreme Court Rule 37, amicus curiae states that
no counsel for any party authored this brief in whole or in part
and that no entity or person, aside from amicus curiae, its mem-
bers, or its counsel made any monetary contribution intended to
fund the preparation or submission of this brief.
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government in the position to regulate a great deal of
private speech. The Chamber therefore has a strong
interest in clarifying that the First Amendment pro-
hibits the government from exercising control over
the editorial judgments that private businesses make
about the content that appears on their private web-
sites. The Chamber urges the Court to protect the vi-
brant market for internet commerce by reaffirming
the First Amendment’s longstanding protections for
the speech activity at the core of these cases.

SUMMARY OF THE ARGUMENT

These cases present two issues of particular im-
portance to the business community: (1) whether the
First Amendment prohibits state laws that restrict
social media platforms’ editorial decisions about the
content they publish and disseminate, and (2)
whether governments may impose burdensome re-
quirements on those platforms to provide individual-
1zed explanations to users whose content has been re-
stricted or removed. Neither can withstand the strin-
gent constitutional scrutiny required.

I. The stakes of these cases reach beyond large so-
cial media platforms. The editorial decisions that
those platforms make are critical to the commercial
advertising that takes place on those websites. And
the power that Texas and Florida claim poses a
broader threat to online commerce. The same legal
framework could be used to regulate other businesses
that sell or provide products online and offer interac-
tive features such as user reviews and messaging
functions. If enforceable, such laws could lead these
businesses to eliminate these highly popular features,
which help consumers to make buying decisions, or
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require companies to divert limited resources to ex-
plaining their efforts to curate content on their plat-
forms—which would ultimately increase costs that
would be passed on to consumers in the form of higher
prices and less innovation.

II. The challenged regulations burden expressive
activity at the core of the First Amendment.

A. The Court has long recognized that the type of
speech at issue here is expressive. Publishers “speak”
by curating and presenting the speech of others, and
that speech can happen on the internet or in a news-
paper, a parade, a theater, or any other forum. Edi-
torial discretion—regardless of the editor’s message,
and irrespective of its motivation—has always been
entitled to constitutional protection.

B. That Texas and Florida “found” social media
platforms to be common carriers does not alter this
conclusion. Expressive speech is entitled to First
Amendment protections, and a state cannot strip a
speaker of its constitutional rights merely by desig-
nating it a common carrier. Even if a speaker’s com-
mon carrier status were legally relevant, social media
companies lack the factual and legal characteristics of
common carriers.

C. The lower courts also erred in their review of
the challenged laws’ requirement that a platform pro-
vide an individualized explanation when removing
user content. Both the Fifth Circuit and Eleventh
Circuit reviewed these laws under the deferential
framework established in Zauderer v. Office of Disci-
plinary Counsel, 471 U.S. 626 (1985). But the Zau-
derer test is limited to laws aimed at preventing
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misleading commercial advertisements by requiring
the advertiser to disclose “purely factual and uncon-
troversial information about the terms under which
his services will be available.” Id. at 651. Decisions
to remove or deprioritize content are not commercial
advertisements; the individualized-explanation re-
quirements do not work to prevent deception of con-
sumers; and the required explanations do not consist
of “purely factual and uncontroversial information.”
In addition, the significant burdens these laws impose
on platforms provide a further reason to apply ordi-
nary First Amendment scrutiny.

III. The challenged laws would give government
an unprecedented degree of authority over expression
in modern commerce that threatens core First
Amendment values. Governments are 1ll-equipped to
make fundamental decisions about how private actors
design internet sites to serve their commercial inter-
ests. And concerns that large technology companies
may dominate or skew public discourse provide no ba-
sis for making a novel exception to the First Amend-
ment. In this instance, the time-honored response is
to allow the marketplace for ideas to prevail—as the
Court has done in countless other challenges across
this Nation’s history.

ARGUMENT

I. THE CHALLENGED LAWS HAVE SIGNIFICANT
IMPLICATIONS FOR MODERN COMMERCE

These cases are about more than just social me-
dia’s companies’ First Amendment rights; the chal-
lenged laws threaten the framework for much modern
commerce that takes place on the internet. Social me-
dia platforms play a vital role, connecting consumers
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with companies and products and helping companies
of all sizes reach new consumers through online ad-
vertising. The challenged laws would disrupt this vi-
brant economic ecosystem—and harm online com-
merce more generally.

A. The Challenged Laws Would Chill Commerce On
Social Media Platforms

Social media platforms are vital resources for con-
sumers. The vast majority of Americans—seven in
ten, according to one study—use at least one social
media platform. Pew Rsch. Ctr., Social Media Fact
Sheet (Apr. 7, 2021).2 In a 2023 survey, approxi-
mately 58% of U.S.-based social media users said they
had purchased a product after seeing it on a social me-
dia platform. Valentina Dencheva, Social Media Ad-
vertising and Marketing Worldwide — Statistics &
Facts, Statista (Oct. 23, 2023).3 Unsurprisingly, busi-
nesses expend considerable resources to reach con-
sumers through social media. In 2022, companies
spent $230 billion on social media advertising, with
spending expected to surpass $300 billion by 2024.
Stephanie Chevalier, Consumers Who Bought an Item
After Seeing It on Social Media, by Country, Statista
(Oct. 17, 2023).4

The editorial judgments that social media plat-
forms make about the content that appears on their
websites are critical to this commerce, allowing

2 https://www.pewresearch.org/internet/fact-sheet/social-media/.

3 https://www.statista.com/topics/1538/social-media-market-
ing/#topicOverview.

4 https://www.statista.com/statistics/1275520/purchases-due-to-
social-media-promoted-content-worldwide/.
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platforms to create environments that will attract us-
ers and advertisers. Consumers do not wish to spend
time on a platform overwhelmed with automatic spam
posts from bots, offensive content, or explicitly inflam-
matory language. And platforms provide advertisers
with “detailed suitability controls to determine where
and whether advertisements, digital storefronts, and
other business content appear in relation to different
categories of user-generated content.” Melissa Pit-
taoulis, Hate Speech & Digital Ads: The Impact of
Harmful Content on Brands, Rsch. Ctr. Comput. &
Commc’ns Indus. Ass’n at 3 (2023). Advertisers will
be reluctant to promote their products alongside of-
fensive speech or on platforms that drive away con-
sumers. Experience confirms that relaxing or elimi-
nating efforts to curate user-generated content can
have drastic commercial consequences.b

B. The Positions Advanced By Texas And Florida
Threaten Internet Commerce More Broadly

Although the Texas and Florida laws purport to
apply only to large social media platforms, see H.B. 20

5 See CBS News, A Year After Elon Musk Bought Twitter, X Is
Struggling, Experts Say (Oct. 28, 2023),
https://www.msn.com/en-us/money/companies/a-year-after-
elon-musk-bought-twitter-x-is-struggling-experts-say/ar-
AA11Y6AZ (noting substantive changes to the nature of the plat-
form following the dismantling of its user verification system,
trust and safety advisory group, and content-moderation en-
forcement policies); David F. Carr, One Year Into Musk’s Owner-
ship, X (Twitter) Down by Every Measure, SimilarWeb (Oct. 17,
2023), https://www.similarweb.com/blog/insights/social-media-
news/x-twitter-musk/ (finding that user traffic to X decreased by
14% from September 2022 to September 2023 and that the plat-
form lost a substantial number of advertisers and revenue).
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§ 2; S.B. 7072 § 2(1)(c), a decision upholding the con-
stitutionality of those laws would magnify the threat
to online commerce on other digital platforms.

Many sites that primarily sell products have fea-
tures that mirror those that Florida and Texas single
out as the basis for regulation.® For instance, scores
of websites and apps are open to the public, permit
users to make accounts, and allow users to exchange
messages or post images. Indeed, consumers often
look for precisely these features—reviews, user-up-
loaded images of products, and the ability to pose
questions and receive answers—when deciding
whether to engage in a commercial transaction.

If the Court holds that the Texas and Florida laws
at issue here do not violate the First Amendment, gov-
ernments will be empowered to impose similar re-
quirements on a broader category of websites and se-
riously harm the vitality of internet commerce. Busi-
nesses prohibited from curating information in a way

6 Texas defines a social media platform as “an Internet website
or application that is open to the public, allows a user to create
an account, and enables users to communicate with other users
for the primary purposes of posting information, comments, mes-
sages, or images” and “functionally has more than 50 million ac-
tive users in the United States in a calendar month.” H.B. 20
§ 2. Florida defines social media platforms as “any information
service, system, Internet search engine, or access software pro-
vider” that, in relevant part: “[p]rovides or enables computer ac-
cess by multiple users to a computer server, including an Inter-
net platform or social media site”; “[d]oes business in the state”;
and either (1) exceeds $100 million in gross annual revenue; or
(2) “[h]as at least 100 million monthly individual platform par-
ticipants globally.” S.B. 7072 § 4 (cross-referencing Fla. S.
§ 501.2041(g)).
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that is helpful to potential customers may choose to
eliminate these user comments and reviews alto-
gether—diminishing the quality of the user experi-
ence and reducing online transactions. And if busi-
nesses are forced to explain decisions to remove or re-
order user comments and reviews, they will incur sub-
stantial expenses and divert resources that could be
directed to innovation, expanding services, or helping
consumers.

II. THE CHALLENGED LAWS IMPERMISSIBLY

BURDEN EDITORIAL JUDGMENTS AT THE CORE
OF THE FIRST AMENDMENT

NetChoice explains why the challenged laws vio-
late the First Amendment. NetChoice Moody Br. 18-
35; NetChoice Paxton Br. 35-49. The Chamber ex-
pands upon three points of particular importance to
its membership. First, the decisions that social media
platforms and other website publishers make about
how to curate content are expressive activity pro-
tected by the First Amendment. Second, the States
cannot escape First Amendment scrutiny of speech
regulations by declaring that the entities they seek to
regulate are “common carriers.” And third, the
Court’s decision in Zauderer does not reach, and
should not be expanded to reach, the expressive
choices at issue in these cases.

A. Curating Content Involves Expressive Editorial

Judgments Entitled To First Amendment
Protection

Social media platforms engage in core First
Amendment activities that this Court has always pro-
tected. The platforms set their own boundaries for
permissible speech; they select speakers and content
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to amplify; they arrange and disseminate speech
based on user preferences; and they often append
their own messages to others’ speech. In a range of
settings, this Court has confirmed that the First
Amendment protects these choices. See Hurley v.
Irish-Am. Gay, Lesbian, & Bisexual Grp. of Boston,
515 U.S. 557, 569-70 (1995) (“the presentation of an
edited compilation of speech generated by other per-
sons ... fall[s] squarely within the core of First
Amendment security”); Miami Herald Publg Co. v.
Tornillo, 418 U.S. 241, 258 (1974) (recognizing First
Amendment right to exercise “editorial control and
judgment” over content and presentation of material
In newspapers); see also Sorrell v. IMS Health Inc.,
564 U.S. 552, 569-70 (2011) (“dissemination” of infor-
mation deserves First Amendment protection); Brown
v. Ent. Merchs. Ass’n, 564 U.S. 786, 792 n.1 (2011)
(“Whether government regulation applies to creating,
distributing, or consuming speech makes no differ-
ence.”).

Like publishers in other mediums, social media
platforms take diverse approaches to curating content
on their platforms. See Moody Pet. App. 27a-28a (an-
alyzing diversity in content-curation strategies).
They make decisions about what types of content to
allow on their platforms, what types of content to am-
plify, and the means and methods of such amplifica-
tion. They also frequently change their policies,
evolving and rebranding themselves in response to
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shifting competitive objectives, audience preferences,
and changes in corporate control.”

The First Amendment protects this right to edito-
rial expression. And that is true regardless whether
a publisher expresses a single, coherent message, or
simply organizes and presents speech it deems “wor-
thy of presentation.” Hurley, 515 U.S. at 575; id. at
569-70 (“[A] private speaker does not forfeit constitu-
tional protection simply by combining multifarious
voices, or by failing to edit their themes to isolate an
exact message as the exclusive subject matter of the
speech.”). Presenting diverse—or even contradic-
tory—viewpoints on the internet requires websites to
select, organize, and present that content. All of those
actions are expressive decisions reflecting the free-
dom of speech.

That commercial incentives underlie some web-
sites’ expressive decisions does not lessen their First
Amendment protections. “While the burdened speech
results from an economic motive, so too does a great
deal of vital expression.” Sorrell, 564 U.S. at 567; see
also Va. State Bd. of Pharmacy v. Va. Citizens Con-
sumer Council, 425 U.S. 748, 761 (1976) (“Speech like-
wise is protected even though it is carried in a form
that is ‘sold’ for profit.” (internal quotation marks
omitted)). “Does anyone think a speechwriter loses
his First Amendment right to choose for whom he

7 See Kate Conger, How Elon Musk Is Changing the Twitter Ex-
perience, N.Y. Times (Apr. 7, 2023), https://www.ny-
times.com/2023/04/07/technology/elon-musk-twitter-
changes.html.
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works if he accepts money in return?”’ 303 Creative
LLC v. Elenis, 600 U.S. 570, 594 (2023).

When faced with laws that would compel private
speakers to disseminate messages they would rather
not, this Court has time and again reaffirmed that the
First Amendment precludes such government inter-
ference with private choice. See Miami Herald, 418
U.S. at 258 (invalidating Florida law requiring news-
papers to offer a “right of reply” to criticized political
candidates); Pac. Gas & Elec. Co. (PG&E) v. Pub.
Utils. Comm’n of Cal., 475 U.S. 1, 17, 21 (1986) (plu-
rality opinion) (invalidating California law requiring
utility companies “to use its property as a vehicle for
spreading a message with which it disagree[d]”); Hur-
ley, 515 U.S. at 574-75 (invalidating requirement that
parade organizers include a particular group convey-
ing a message with which the organizers disagreed);
Wooley v. Maynard, 430 U.S. 705 (1977) (invalidating
statute forcing an individual to display a message on

a license plate that the individual found unaccepta-
ble).8

8 In non-expressive contexts, the Court has upheld regulations
that required private property owners to open their property to
other speakers. See PruneYard Shopping Ctr. v. Robins, 447
U.S. 74, 76-77 (1980); Rumsfeld v. Forum for Acad. & Institu-
tional Rts., Inc. (FAIR), 547 U.S. 47, 56 (2006). In both cases,
the Court found no risk that the speakers’ presence would affect
the owner’s right to free expression, or risk imputing the speak-
ers’ views to the owner. See FAIR, 547 U.S. at 60-61, 63-64 (law
did not “limit[] what law schools may say nor require[d] them to
say anything,” and regulated recruiting activities that were not
“inherently expressive”); PruneYard, 447 U.S. at 88 (no risk of
“intrusion into the function of editors” in state provision permit-
ting individuals to exercise of free speech and expression rights
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As NetChoice explains, the challenged regulations
here would override the platforms’ editorial judg-
ments by imposing state-preferred expressive choices.
NetChoice Moody Br. 28-30, 32-35; NetChoice Paxton
Br. 35-41. The First Amendment prohibits the gov-
ernment from replacing private decisions about what
speech to feature with state-dictated editorial poli-
cies. “No government ... may affect a speaker’s mes-
sage by forcing her to accommodate other views; no
government may alter the expressive content of her
message; and no government may interfere with her
desired message.” 303 Creative, 600 U.S. at 596 (al-
terations, internal citations, and internal quotation
marks omitted). As the Eleventh Circuit explained,
the government has “no legitimate—let alone sub-
stantial”—interest in “leveling the expressive playing
field” to counteract the editorial decisions of private
speakers. Moody Pet. App. 58a-60a; see Sorrell, 564
U.S. at 578-79 (“State may not burden the speech of
others in order to tilt public debate in a preferred di-
rection”); cf. also Buckley v. Valeo, 424 U.S. 1, 48-49
(1976) (restricting speech of some to “enhance the rel-
ative voice of others” is an interest “wholly foreign to
the First Amendment”).

When the government itself is the speaker, it can
moderate content to reflect its own values: it can se-
lect which content it wishes to amplify and what mes-
sages to exclude. See Pleasant Grove City v. Sum-
mum, 555 U.S. 460, 472-73 (2009) (Free Speech

in a private shopping center (internal quotation marks omitted));
see also PG&E, 475 U.S. at 12 (distinguishing PruneYard be-
cause owner had not alleged any infringement on his own right
to speak).
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Clause does not limit government’s authority to select
private monuments to display); Walker v. Tex. Div.,
Sons of Confederate Veterans, Inc., 576 U.S. 200, 213
(2015) (government may choose not to allow the dis-
play of certain messages on license plates). To deny
that same right to private speakers flips the Consti-
tution on its head. “The Free Speech Clause of the
First Amendment constrains governmental actors
and protects private actors.” Manhattan Cmty. Access
Corp. v. Halleck, 139 S. Ct. 1921, 1926 (2019).

B. Social Media Platforms Are Not Common Carriers

The States attempt to justify their intrusion on ex-
pressive activity based on legislative “findings” that
large social media platforms are “common carriers”
subject to a duty of non-discrimination. H.B. 20 § 1(3),
(4) (social media platforms are common carriers by
virtue of their function and “market dominance”); S.B.
7072 § 1(5), (6) (comparing platforms to public utili-
ties and declaring that they should be “treated simi-
larly to common carriers”). One judge on the Fifth
Circuit panel agreed, stating that common carrier
doctrine “reinforced” the propriety of the Texas law.
Paxton Pet. App. 9a (Oldham, J.). The Court should
reject that attempt.

1. As the Eleventh Circuit explained, “[n]either
law nor logic recognizes government authority to strip
an entity of its First Amendment rights merely by la-
belling it a common carrier.” See Moody Pet. App.
43a. Rather, constitutional protections apply based
on the expressive nature of the regulated activity. See
303 Creative, 600 U.S. at 592 (“no public accommoda-
tions law is immune from the demands of the Consti-
tution” and such statutes “can sweep too broadly
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when deployed to compel speech”); Hurley, 515 U.S.
at 573 (government may not declare “speech itself to
be the public accommodation”); Boy Scouts of America
v. Dale, 530 U.S. 640, 659 (2000) (a state public ac-
commodations law cannot justify intruding on the
right to free expressive association).

Allowing Texas and Florida to declare that social
media entities are common carriers and, in turn, re-
quire them to host speech of all comers, would author-
1ze governments to convert any expressive platform
into forums for other people’s speech to which the pri-
vate party objects. On that logic, even a newspaper
or magazine could be transformed into a common car-
rier. Such a governmental power cannot be reconciled
with the basic theory of the First Amendment.

2. Even if a speaker’s status as a common carrier
were legally relevant, social media companies are not
common carriers.

First, social media platforms do not operate like
common carriers. Judge Oldham suggested that they
do because they “hold [themselves] out to serve any
member of the public without individualized bargain-
ing.” Paxton Pet. App. 60a. But almost all platforms
require users to agree to explicit and detailed terms
of service before joining and, more importantly, re-
serve the power to impose standards on third-party
content. Facebook’s terms of service, for example, re-
quire users to agree to follow the platform’s commu-
nity standards governing violence, sexual activity,
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graphic content, and hate speech before they make an
account.?

That these terms apply equally to all potential us-
ers does not support common-carrier status. Contra
id. at 67a. The ability to accept or reject particular
content is a defining feature of these terms. Each user
must assent to this arrangement before they join a
platform. As the Eleventh Circuit put it, a platform’s
services are available to a potential user if and only if
that individual agrees to its terms of service and com-
munity standards. Moody Pet. App. 41a-42a. Con-
tent moderation then becomes a fundamental part of
the user experience. When users sign up for a social
media account, they are aware of the platform’s poli-
cies and accept the nature of the platform’s approach.
The decision about what type of messages to post or
read does not rest with each individual user. This is
a bargained-for feature of social media services.

Social media platforms lack another key charac-
teristic of common carriers: They are not mere con-
duits of information that third parties may employ to
“communicate or transmit intelligence of their own
design and choosing.” FCC v. Midwest Video Corp.,
440 U.S. 689, 701 (1979) (internal quotation marks
omitted). When a phone company transmits a user’s
message, it acts as a mere conduit. The user trans-
mits its message to its own audience, without the
phone company interfering based on its own judgment
about the content. See Ashutosh Bhagwat, Why So-
cial Media Platforms Are Not Common Carriers, 2 dJ.

9 Facebook Community Standards, Meta, https://transpar-
ency.fb.com/policies/community-standards.
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Free Speech Law 127, 127, 135 (2022). Social media
platforms do not operate with such indifference. They
do not merely host users’ messages—they curate
them, prioritize or deprioritize them based on user
preferences, and actively remove content that violates
their community standards. See id. Courts have em-
phasized this distinction, finding that true common
carriers simply transmit messages of their users’
choosing—and lack preferences of their own.10 See,
e.g., Nat’l Ass’n of Regul. Util. Comm’rs v. FCC
(NARUC 1), 525 F.2d 630, 641 (D.C. Cir. 1976); Nat’l
Ass’n of Regul. Util. Comm’rs v. FCC (NARUC II), 533
F.2d 601, 609 (D.C. Cir. 1976).

Finally, contrary to the Fifth Circuit’s view, social
media platforms lack the monopolistic characteristics
that have informed this Court’s common carrier anal-
ysis. See, e.g., United States v. Terminal R.R. Ass’n of
St. Louis, 224 U.S. 383 (1912) (describing nature of
railroad monopoly). No one social media platform
constitutes “the sort of unavoidable essential facility
such as a local landline telephone company ... or mo-
nopoly railroad facilities that have been traditionally

10 Section 230 of the Communications Decency Act presupposes
and reaffirms that this editorial curation is expressive. If web-
sites were acting as mere “conduits,” Section 230’s core provision
would be superfluous. See 47 U.S.C. § 230(c)(1) (websites should
not be “treated as the publisher or speaker” of content created by
others). Instead, Section 230 reflects that websites can be pub-
lishers and speakers of third-party content in a way that a com-
mon carrier is not. And by shielding internet platforms from li-
ability when they restrict access to material that they or their
users consider objectionable, see id. § 230(c)(2)(A), Section 230
reflects Congress’s judgment that websites (not governments)
should be encouraged to moderate speech on their platforms.
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classified as common carriers.” Bhagwat, supra, at
138. Within the social media universe, the landscape
1s diverse and competitive, with multiple outlets for
expression reaching different audiences. The plat-
forms targeted by Texas and Florida therefore “are
not the sorts of non-bypassable networks or services
that have historically triggered common carrier treat-
ment.” Id. And, of course, social media platforms
hardly occupy the field for public discourse. Messag-
ing apps, online blogs, and comment sections in digi-
tal news publications provide outlets for online de-
bate. Traditional print media remains available as
well.

M

Regardless, a private company’s market power
does not determine the contours of its constitutional
rights. A speech product or platform does not lose
First Amendment protection because it is extremely
attractive to users and effective at curating content.
See Hurley, 515 U.S. at 577-78 (“the size and success
of petitioners’ parade makes it an enviable vehicle” for
speech, but that fact alone does not undercut its sta-
tus as an expressive speaker); see also Miami Herald,
418 U.S. at 254 (asserted monopoly power of a news-
paper does not justify “governmental coercion” of
speech). Nor does the First Amendment permit the
government to level a platform’s distinctive voice and
erase individual website identities in the name of en-
suring an outlet for certain speech. “[T]he concept
that government may restrict the speech of some ele-
ments of our society’—here, private social media out-
lets’ editorial judgments—“in order to enhance the



18

relative voice of others is wholly foreign to the First
Amendment.” Buckley, 424 U.S. at 48-49.11

C. The Individualized-Explanation Requirements
Merit Rigorous Scrutiny

The courts below reviewed Florida’s and Texas’s
individualized-explanation requirements under the
deferential test of Zauderer v. Office of Disciplinary
Counsel, 471 U.S. 626 (1985)—as if they were routine
commercial-speech disclosure rules, addressing un-
controversial facts and designed to prevent mislead-
ing advertising. Paxton Pet. App. 91a; Moody Pet.
App. 61a-62a. That overextension of Zauderer impli-
cates longstanding disagreement in the lower courts.
See, e.g., Nat’l Ass’n of Mfrs. v. SEC, 800 F.3d 518, 524
& n.16 (D.C. Cir. 2015) (noting “conflict[s] in the

11 The Court’s decision in Turner Broadcasting System, Inc. v.
FCC, 520 U.S. 180 (1997), upholding content-neutral “must-
carry” provisions in the cable television industry, does not sup-
port the far different regulation, imposed on a far different in-
dustry, that the States enacted here. Turner Broadcasting in-
volved government-granted cable franchises that had provided a
“physical connection” to watchers, producing a “bottleneck” that
the franchises could use to interfere with access to competitive
channels. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 646,
656 (1994). These “special physical characteristics” permitted a
cable operator to block “competing speakers.” Id. at 640, 656.
Even assuming that the state laws here are content neutral—a
proposition that NetChoice has challenged—the bottleneck in
cable television has no counterpart in user access to the “vast
democratic forums of the Internet.” Reno v. ACLU, 521 U.S. 844,
868 (1997); see Packingham v. North Carolina, 582 U.S. 98, 104
(2017); see also Turner, 512 U.S. at 656 (distinguishing cable tel-
evision from the newspapers addressed in Miami Herald, which
“no matter how secure its local monopoly, does not possess the
power to obstruct readers’ access to other competing publica-
tions”).
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circuits regarding the reach of Zauderer” and collect-
ing cases). This Court should clarify yet again that
the deferential Zauderer test does not apply beyond
the narrow circumstances delineated in that case. See
Borgner v. Fla. Bd. of Dentistry, 537 U.S. 1080, 1080
(2002) (Thomas, dJ., joined by Ginsburg, J., dissenting
from denial of certiorari) (recognizing need for “guid-
ance” on this “oft-recurring” issue); see also Nat’l Inst.
Fam. & Life Advocs. v. Becerra (NIFLA), 138 S. Ct.
2361, 2372 (2018) (emphasizing limits to application
of Zauderer).

1. Zauderer’s relaxed standard of First Amend-
ment scrutiny—asking, in essence, only whether the
regulation is “reasonably related” to preventing con-
sumer deception and not “unduly burdensome” (471
U.S. at 651)—has a specific and limited domain: it
applies only to regulations of “commercial advertis-
ing” that require the advertiser to disclose “purely fac-
tual and uncontroversial information about the terms
under which his services will be available ... in order
to dissipate the possibility of consumer confusion or
deception.” Id. (internal quotation marks omitted).

This Court has repeatedly refused to extend Zau-
derer beyond that narrow context. This Court refused
to apply Zauderer, for instance, to “mandatory assess-
ments upon handlers of fresh mushrooms” primarily
“spent for generic advertising to promote mushroom
sales,” because these assessments were not “somehow
necessary to make voluntary advertisements nonmis-
leading for consumers.” United States v. United
Foods, Inc., 533 U.S. 405, 408, 416 (2001). And this
Court rejected the application of Zauderer to a Cali-
fornia law requiring licensed crisis pregnancy centers
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to “notify women that California provides free or low-
cost services, including abortions, and give them a
phone number to call,” because the law required the
centers “to disclose information about state-sponsored
services” rather than “the services that licensed clin-
ics provide” themselves, and the abortion-related in-
formation was far from “uncontroversial.” NIFLA,
138 S. Ct. at 2368, 2372.

Zauderer’s limited scope is confirmed by Milavetz,
Gallop & Milavetz, P.A. v. United States, 559 U.S. 229
(2010), the only case in which this Court has held a
regulation of speech permissible under Zauderer. In
Milavetz, the Court applied Zauderer’s standard to re-
view “inherently misleading commercial advertise-
ments” remedied by “disclosures ... only [of] an accu-
rate statement” of factual information. Id. at 250.
“[O]utside that context,” the State “may not compel
affirmance of a belief with which the speaker disa-
grees.” Hurley, 515 U.S. at 573.

2. Zauderer does not apply to the individualized-
explanation requirements here for at least three in-
tertwined reasons.

First, platforms’ decisions to remove content are
not commercial advertisements. Zauderer rests on
the principle that those who “advertise their willing-
ness” to enter a transaction on certain terms may be
“required ... to provide somewhat more information”
about the terms of that transaction “than they might
otherwise be inclined to present.” 471 U.S. at 650.
While curating content is certainly important to com-
mercial advertising on platforms, it is not itself adver-
tising. A platform does not propose any transaction
when it removes user content.
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Second, the state-law explanation requirements
are not designed to counteract potential consumer de-
ception in an advertising setting. A platform’s re-
moval of content does not mislead users about the po-
tential terms of a transaction. Cf. id. at 652 (disclo-
sure requirement necessary to clarify “the distinction
between ‘legal fees’ and ‘costs™ because “a layman not
aware of the meaning of these terms of art” would
likely believe “that employing appellant would be a
no-lose proposition in that his representation in a los-
ing cause would come entirely free of charge”); Mila-
vetz, 559 U.S. at 251 (citing “[e]vidence in the congres-
sional record demonstrating a pattern of advertise-
ments that hold out the promise of debt relief without
alerting consumers to its potential cost”). Compelling
platforms to explain each of their editorial decisions
to users is not “somehow necessary to make voluntary
advertisements nonmisleading for consumers.”
United Foods, 533 U.S. at 416.

Third, the required disclosures here do not consist
of “purely factual and uncontroversial information
about the terms under which [the platforms’] services
will be available.” Zauderer, 471 U.S. at 651. The
individualized-explanation requirements demand
disclosure of platforms’ subjective views about partic-
ular content. And this compelled speech would neces-
sarily be controversial: when a platform removes
user-generated content, the platform and user have
already disagreed about its value or appropriateness.
Cf. NIFLA, 138 S. Ct. at 2372 (refusing to apply Zau-
derer to disclosures about “abortion, anything but an
‘uncontroversial’ topic”). Lower courts have under-
stood this threshold requirement for Zauderer’s
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application far too narrowly—including the Fifth Cir-
cuit, which since applying the Zauderer test to the
Texas individualized-explanation requirement has
gone on to compound that error. See Chamber of Com.
v. SEC, 85 F.4th 760, 770 (5th Cir. 2023) (“It is hard
to think of a more controversial topic in current public
discourse than content moderation and social media
censorship. If a social media company’s reason for re-
moving user content was uncontroversial in
NetChoice, then an issuer’s reason for repurchasing
1ts own shares is uncontroversial here.”).

3. Zauderer’s inapplicability to the individualized-
explanation requirement is apparent for a further
reason: its test is a misfit for this type of regulation.
While Zauderer expressly requires courts to consider
whether a particular disclosure requirement is “un-
duly burdensome” in the context of commercial adver-
tising, 471 U.S. at 651, that inquiry makes little sense
in this context. In a true Zauderer case, courts can
compare the advertiser’s own speech to the required
disclaimers and assess whether the required disclo-
sures are practicable without overwhelming the ad-
vertiser’s message. But here, the explanation require-
ment is a free-standing demand for disclosure of in-
formation. Courts have no benchmark against which
to assess whether the corrective disclosure is unduly
burdensome—that is, no way to assess whether the
burden is reasonably necessary to alleviate possible
consumer deception.

And here that free-standing burden is mammoth.
During six months in 2018, “Facebook, Google, and
Twitter took action on over 5 billion accounts or user
submissions—including 3 billion cases of spam, 57
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million cases of pornography, 17 million cases of con-
tent regarding child safety, and 12 million cases of ex-
tremism, hate speech, and terrorist speech.” Paxton
Pet. App. 173a; Paxton J.A. 102a. And “in a three-
month period in 2021, YouTube removed 1.16 billion
comments.” Paxton Pet. App. 173a; Paxton J.A. 133a.
Requiring platforms to explain every one of those ex-
pressive decisions is a burden tantamount to the sup-
pression of speech: realistically, no social media plat-
form can comply unless they significantly reduce the
amount of editorial discretion they exercise over the
content that appears on their websites. When a pur-
ported disclosure requirement operates either to com-
pel speech or compel silence—choices inimical to the
First Amendment—relaxed judicial scrutiny has no
place. To hold otherwise would allow evasion of the
principle that “[Ilawmakers may no more silence un-
wanted speech by burdening its utterance than by
censoring its content.” Sorrell, 564 U.S. at 566.

III. THE GOVERNMENT IS ILL-SUITED TO REGULATE
THE MARKETPLACE FOR SPEECH

Although these cases involve novel regulations of
an emerging form of commerce and expression, they
implicate a deeply rooted constitutional principle:
maintaining a diverse ecosystem for speech is not a
task for the government.

To enforce laws like the ones at issue here, govern-
ments would have to micromanage how companies
formulate and apply content-moderation policies.
The dangers of such a regime are apparent. Govern-
ment actors would be placed in a position to review
millions of decisions each day and determine whether
each of them violated the laws’ ambiguous and
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subjective standards. For instance, in Florida, gov-
ernment officials will be tasked with deciding
whether a platform’s decision to remove a particular
post is consistent with its treatment of other user-gen-
erated content. See S.B. 7072 § 1(h)(2)(b) (requiring
social media platforms to “apply censorship, deplat-
forming, and shadow banning standards in a con-
sistent manner among its users”). That level of gov-
ernment scrutiny, and the risk of enforcement actions
seeking substantial monetary penalties for each al-
leged violation, will inevitably chill and often sup-
plant the editorial judgments of private actors. Even
if the government refrained from using its power to
impose its own content preferences—a risk that
would be difficult to control—these laws would give
governments unprecedented influence over the mar-
ketplace for ideas.

Platforms, on the other hand, interact with users
and commercial advertisers on a daily basis. If they
want to remain competitive in a diverse social media
landscape, they must adjust their protocols to reflect
consumer preferences and help companies effectively
reach customers. This iterative process—in which
private platforms, users, and advertisers interact
with one another to produce useful online forums for
speech and commerce—illustrates the free market at
work.

The government is ill-suited to overlay this com-
petitive ecosystem with onerous regulation.l? Some

12 There may be some instances, of course, in which government
regulation of social media platforms may be appropriate, such as
to enforce federal criminal law or copyright protections. But
when state legislatures set their sights on expressive choices
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commentators have voiced concerns that large tech-
nology companies’ content-moderation policies give
them outsized power in public discourse. See, e.g., Bill
Baer & Caitlin Chin-Rothmann, Addressing Big
Tech’s Power Quver Speech, Brookings Inst. (June 1,
2021).13 But concerns about media’s power to skew
public debate are not new—dominant platforms for
public discourse have existed frequently in the Amer-
ican media. See Miami Herald, 418 U.S. at 248-58.
And past legislatures have tried, perhaps with benign
Intentions, to mitigate the market power of some of
those dominant forums. Id.

But the First Amendment’s answer to that concern
is consistent and unequivocal: it is not the govern-
ment’s job to regulate the marketplace for speech to
enhance some voices at the expense of others. “[T]he
First Amendment as we understand it today rests on
the premise that it is government power, rather than
private power, that is the main threat to free expres-
sion.” Turner, 512 U.S. at 685 (O’Connor, J., concur-
ring in part and dissenting in part). More than 50
years ago, this Court clearly rejected that justification
for compelling speech. Miami Herald, 418 U.S. at
248-58 (rejecting the argument that “concentration of
control of media” and resulting “bias and manipula-
tion of reportage” justify “an enforceable right of ac-
cess’ to counteract “slanted” coverage (internal quo-
tation marks omitted)). The same foundational con-
stitutional principle applies today: the remedy of

aimed at promoting speech and commerce, they unduly burden
activity at the core of the First Amendment.

13 https://www.brookings.edu/articles/addressing-big-techs-
power-over-speech/.
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government control of speech is far worse than the
evil it purports to address.

CONCLUSION

The judgment of the Fifth Circuit should be re-
versed and the judgment of the Eleventh Circuit af-
firmed.

Respectfully submitted.
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