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RULE 26.1 DISCLOSURE STATEMENT
The Chamber of Commerce of the United States of America (Cham-
ber) states that it is a non-profit, tax-exempt organization incorporated
in the District of Columbia. The Chamber has no parent corporation, and

no publicly held company has 10% or greater ownership in the Chamber.
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INTEREST OF AMICUS CURIAE®

The Chamber of Commerce of the United States of America (Cham-
ber) is the world’s largest business federation. It represents approxi-
mately 300,000 direct members and indirectly represents the interests of
more than 3 million companies and professional organizations of every
size, in every industry sector, and from every region of the country. An
important function of the Chamber is to represent the interests of its
members in matters before Congress, the Executive Branch, and the
courts. To that end, the Chamber regularly files amicus curiae briefs in
cases, like this one, that raise issues of concern to the nation’s business
community.

On February 14, 2024, the Chamber filed an amicus curiae brief in
this case to explain why the U.S. Department of Treasury (Treasury) and
Internal Revenue Service (IRS) should not be allowed to evade their ob-

ligation to comply with the Administrative Procedure Act (APA) and

" Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), ami-
cus curiae states that no counsel for any party authored this brief in
whole or in part and no entity or person, aside from amicus curiae, its
members, or its counsel, made any monetary contribution intended to
fund the preparation or submission of this brief.
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related administrative law doctrines. On September 17, 2024, the Court
asked for supplemental briefing from the parties to address the implica-
tions of three recent U.S. Supreme Court decisions, including Loper
Bright Enterprises v. Raimondo, 144 S. Ct. 2244 (2024), and Ohio v. EPA,
144 S. Ct. 2040 (2024)."

Loper Bright and Ohio v. EPA will have a substantial impact on
administrative law, including in this case, and thus on the Chamber’s
members. Indeed, amicus curiae and its members are already grappling
with the implications of these two decisions in numerous challenges to
agency actions pending in courts across the country. Given the breadth
of its membership and its long history of challenging regulations that vi-
olate the APA and related doctrines, the Chamber is uniquely positioned
to speak to the effects of Loper Bright and Ohio v. EPA on this case and

more broadly.

"The Court also asked for supplemental briefing on Moore v. United
States, 144 S. Ct. 1680 (2024), on which amicus curiae does not opine in
this brief.

2
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SUMMARY OF ARGUMENT

In recent years, the Supreme Court has repeatedly emphasized the
need for meaningful judicial review of federal agency action under the
APA. Last Term, the Supreme Court issued two major administrative law
decisions on the subject, on which this Court has requested supplemental
briefing. Both decisions further support reversal of the Tax Court’s deci-
sion in this case.

First, in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244
(2024), the Supreme Court decisively rejected Chevron deference. Now,
courts must exercise their independent judgment—i.e., conduct de novo
review—when it comes to the meaning of statutes that govern a federal
agency, including whether Congress has delegated policymaking discre-
tion to the agency, and if so, whether the agency has acted within its
delegated discretion. In this case, the Tax Court rested its decision on the
now-overruled Chevron deference regime, and thus its decision should be
reversed.

Second, in Ohio v. EPA, 144 S. Ct. 2040 (2024), the Supreme Court
further clarified the scope of judicial review of agency action under the

APA’s “arbitrary and capricious” standard. In particular, the Court

3
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stayed the EPA’s rule after concluding that it was likely arbitrary and
capricious because the agency failed to respond to significant comments
raised during the public comment period and failed to engage in reasoned
decisionmaking by not “supply[ing] ‘a satisfactory explanation for its ac-
tion” and by “ignor[ing] ‘an important aspect of the problem’ before it.”
Id. at 2054 (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983)). The IRS here committed these same
errors.

Finally, both Loper Bright and Ohio v. EPA protect regulatory sta-
bility and predictability. In overruling Chevron, Loper Bright sought to
curb the regulatory whiplash that Chevron enabled by allowing agencies
to change positions over time. Similarly, arbitrary and capricious review,
as the Supreme Court applied it in Ohio v. EPA, guards against regula-
tory instability by requiring agencies to engage in reasoned decisionmak-
ing. The Tax Court’s decision here—issued before either of these cases—
failed to properly apply these guardrails. The Tax Court neither enforced
the best reading of the statute nor required the IRS to engage in reasoned

decisionmaking when changing its position. This Court should reverse

1
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the Tax Court and apply the meaningful checks on agency overreach that

Loper Bright and Ohio v. EPA both require.

ARGUMENT

I. Loper Bright Requires Courts to Exercise Independent
Judgment When Interpreting Statutes.

For decades, a touchstone of administrative law had been judicial
deference to a federal agency’s reasonable exercise of statutory discretion
to regulate. Chevron v. NRDC, 467 U.S. 837 (1984), perhaps best exem-
plified that. In recent years, however, the Supreme Court began retreat-
ing from that approach, culminating last Term with the elimination of
Chevron deference in Loper Bright. Judicial review now requires courts
to “exercise their independent judgment in deciding whether an agency
has acted within its statutory authority, as the APA requires.” Loper
Bright, 144 S. Ct. at 2273.

Analytically, moving from Chevron deference to Loper Bright “inde-
pendent judgment” is an important shift in administrative law. Under
Chevron, courts were instructed to adopt “a presumption that Congress,
when it left ambiguity in a statute meant for implementation by an
agency, understood that the ambiguity would be resolved, first and fore-
most, by the agency, and desired the agency (rather than the courts) to

5
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possess whatever degree of discretion the ambiguity allows.” Smiley v.
Citibank (South Dakota), N.A., 517 U.S. 735, 740—41 (1996). The Loper
Bright Court rejected this presumption. Instead, Loper Bright instructs
reviewing courts to follow “the APA’s demand that courts exercise inde-
pendent judgment in construing statutes administered by agencies.” Id.
at 2269; see also 5 U.S.C. § 706 (“To the extent necessary to decision and
when presented, the reviewing court shall decide all relevant questions
of law, interpret constitutional and statutory provisions, and determine
the meaning or applicability of the terms of an agency action.”). In other
words, courts do what they otherwise would do in an ordinary statutory
interpretation case: follow binding judicial precedent and then resolve
any remaining interpretive questions by applying the traditional tools of
statutory interpretation.

The Tax Court’s decision cannot be squared with this fundamental
shift. The Tax Court spent more than 30 pages doing the Chevron two-
step dance. See Addendum to Appellant 3M’s Opening Brief (Add.) 231—
263. In the first 24 pages of Chevron analysis, the Tax Court strained to
reject every case cited and argument made by petitioner because none

establish that the statutory text is “unambiguous” at Chevron step one.

6
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Id. at 250; see id. at 231-254 (full Chevron step one discussion). In the
following 10 pages, the Tax Court then deferred to the IRS’s interpreta-
tion as merely “reasonable” at Chevron step two. See id. at 254—263. No-
where does the Tax Court conclude that the IRS’s interpretation is the
best interpretation of the statute, as Loper Bright now requires.

Although Chevron deference might have been the law of the land
when the Tax Court issued its decision, that is no longer so today.” In
overruling Chevron, the Loper Bright Court declared that such deference
1s inconsistent with the APA and 1s “an impediment, rather than an aid,
to accomplishing the basic judicial task of ‘say[ing] what the law is.”
Loper Bright, 144 S. Ct. at 2263—64, 2271 (quoting Marbury v. Madison,
5 U.S. 137, 177 (1803)). The decision under review cannot stand because
the Tax Court never exercised its independent judgment to declare the
best interpretation of the statute.

Finally, there is the issue of Skidmore v. Swift & Co., 323 U.S. 134
(1944). Eight decades ago in Skidmore, the Supreme Court suggested

that courts should give “weight” to an agency interpretation based on “the

> As detailed in Part II of the Chamber’s initial amicus curiae brief
in this case, the Tax Court erred in applying Chevron deference at all
because the IRS’s rule was procedurally defective.

7
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thoroughness evident in its consideration, the validity of its reasoning,
its consistency with earlier and later pronouncements, and all those fac-
tors which give it power to persuade, if lacking power to control.” Id. at
140. In Loper Bright, the Supreme Court was careful to frame Skidmore
as a form of “respect” based on the agency’s power to persuade. See, e.g.,
Loper Bright, 144 S. Ct. at 2273 (“Careful attention to the judgment of
the Executive Branch may help inform that inquiry.”); id. at 2267 (“The
better presumption is therefore that Congress expects courts to do their
ordinary job of interpreting statutes, with due respect for the views of the
Executive Branch.”). In other words, sometimes the government may
have views that are helpful to understanding a statutory framework—
just as other parties may have helpful insights. When views are thought-
ful and well informed, they may well carry respect.

In this case, no such respect is warranted. As detailed in 3M’s open-
ing brief, the IRS’s interpretation is procedurally and substantively de-
fective; it lacks any analysis of the Supreme Court’s conflicting decision
in Commissioner v. First Security Bank of Utah, N.A., 405 U.S. 394

(1972); 1t fails to explain why the IRS changed its position; and it

8
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otherwise fails to demonstrate any other Skidmore factor that would
have the power to persuade. See App. 3M Opening Br. 19-45, 52—66.
II. The IRS’s Rule Here Is Arbitrary and Capricious in the

Same Respects as the Rule the Supreme Court Stayed
in Ohio v. EPA.

Even if this Court were to determine that the IRS had statutory
authority to promulgate this rule, that is not the end of the matter. Under
the APA, courts must set aside agency action if, among other things, it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accord-
ance with law.” 5 U.S.C. § 706(2)(A). As detailed in Part I of the Cham-
ber’s initial amicus curiae brief, the APA’s arbitrary and capricious
standard has become known as “hard look” review, requiring the agency
to engage in reasoned decisionmaking.

The Chamber’s initial amicus curiae brief focuses extensively on
how the IRS’s rule fails hard look review. See Initial Chamber Amicus
Br. 5-12. Those arguments will not be repeated here. The Supreme

Court’s decision in Ohio v. EPA, 144 S. Ct. 2040, however, further shows

9
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how the IRS’s rule in this case is arbitrary and capricious under the
APA.?

In Ohio v. EPA, the Court addressed the EPA’s rule—following sep-
arate EPA actions disapproving more than 20 states’ Clean Air Act im-
plementation plans—that imposed one federal implementation plan cov-
ering all disapproved states. See id. at 2049-50. During the public com-
ment period, commenters raised concerns about the EPA’s proposed rule
and underlying scientific modeling because both assumed that all disap-
proved states would be covered by the federal plan even though that was
far from certain. See id. at 2050-51.

Despite these public comments, the EPA issued the final rule. The
only relevant change the EPA made was to add a severability provision

that would enforce the rule against all remaining disapproved states in

> In Ohio v. EPA, the Supreme Court applied the “arbitrary and
capricious” standard of the Clean Air Act—not that of the APA—Dbut it
treated those standards as interchangeable, citing and applying the key
APA reasoned-decisionmaking precedents. See, e.g., Ohio v. EPA, 144 S.
Ct. at 2053 (citing FCC v. Prometheus Radio Project, 592 U.S. 414, 423
(2021); FCC v. Fox Television Stations, 556 U.S. 502, 513 (2009); State
Farm, 463 U.S. at 43); see also U.S. Sugar Corp. v. EPA, 113 F.4th 984,
991 n.7 (D.C. Cir. 2024) (noting that “judicial review under the Clean Air
Act is ‘essentially the same’ as judicial review under the APA” (quoting
Ethyl Corp. v. EPA, 51 F.3d 1053, 1064 (D.C. Cir. 1995))).

10
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the event that some states dropped out of the rule’s coverage. See id. at
2051. As commenters had predicted, several states obtained stays of the
specific disapproval decisions that were a predicate to applying the fed-
eral plan in those states. See id. Critically, the Supreme Court noted, the
“EPA did not address whether or why the same emissions-control
measures it mandated would continue to further the [rule’s] stated pur-
pose of maximizing cost-effective air-quality improvement if fewer States
remained in the plan.” Id.

In granting a stay of the rule, the Supreme Court concluded that
the challengers were likely to prevail on their arbitrary and capricious
claim. In its failure to respond to significant public comments, the EPA
had likely failed to engage in reasoned decisionmaking by not “sup-
ply[ing] ‘a satisfactory explanation for its action™ and by “ignor[ing] ‘an
important aspect of the problem’ before it.” Id. at 2054 (quoting State
Farm, 463 U.S. at 43). Arbitrary and capricious review requires courts to
“ensure, among other things, that the agency has offered ‘a satisfactory
explanation for its action[,] including a rational connection between the
facts found and the choice made.” Id. at 2053 (quoting State Farm, 463

U.S. at 43).

11
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This case is an easy reversal under the Supreme Court’s approach
to arbitrary and capricious review in Ohio v. EPA. As Judge Toro, joined
by five of his Tax Court colleagues, explained in his dissent, “Treasury
offered no explanation for its choices with respect to the rule. Not a single
sentence. Treasury did not explain why a revision to the existing rule was
needed.” Add. 311. The IRS, the dissent continued, “neither acknowl-
edged nor responded to significant comments challenging Treasury’s au-
thority to promulgate the regulation and pointing out flaws in its pro-
posed approach.” Id. at 309.

Indeed, not only did the IRS fail to respond to significant comments
and thus ignored an important aspect of the problem, as the Supreme
Court concluded had likely occurred in Ohio v EPA; the IRS’s regulation
also diverged from the agency’s prior approach and from settled judicial
precedents. When an agency changes its position to increase regulatory
burdens, arbitrary and capricious review often requires more of the
agency than if it were regulating on a blank slate. See Initial Chamber
Amicus Br. 8 (citing, inter alia, Encino Motorcars v. Navarro, 579 U.S.

211 (2016); DHS v. Regents of Univ. of Cal., 591 U.S. 1 (2020)).

12
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III. Both Loper Bright and Ohio v. EPA Protect Stability
and Predictability in the Administrative State.

In overruling Chevron, the Supreme Court in Loper Bright empha-
sized the importance of stability in the law as it impacts regulated par-
ties. A major problem with Chevron deference was the way it promoted
regulatory whiplash. The Supreme Court explained that so long as the

agency could find a statutory ambiguity, Chevron provided the agency
with “a license . . . to change positions as much as it likes,” with only the

APA’s prohibition on unexplained inconsistencies as a check. Loper
Bright, 144 S. Ct. at 2272. Chevron required courts to defer to agency flip-
flops on the meaning of relevant statutes, so long as successive agency
Interpretations (no matter how contradictory) remained within an 1ll-de-
fined zone of ambiguity. As the Court explained, this capacious authority
“foster[ed] unwarranted instability in the law, leaving those attempting
to plan around agency action in an eternal fog of uncertainty.” Id.
Rigorous arbitrary and capricious review, as the Supreme Court ap-
plied in Ohio v. EPA, is also important to prevent this kind of regulatory
uncertainty. When an agency abruptly changes its position, courts must
ensure that the agency i1s doing so based on reasoned decisionmaking. An
agency may of course change its policy preference, but if the agency also

13
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changes its view of critical facts or fails to account for serious reliance
interests, a more detailed justification is necessary to withstand chal-
lenge. And demanding strict adherence to that requirement is especially
1mportant when the change destabilizes the law and increases regulatory
burdens on the public.

Enforcing these stability-enhancing requirements of administra-
tive law is essential to upholding the rule of law and protecting the rights
of American businesses. The Tax Court’s deferential approach under
Chevron allowed the IRS to depart from the Supreme Court’s decision in
First Security and to embrace an agency statutory interpretation at odds
with the statutory interpretation embraced by two federal courts of ap-
peals. See App. 3M Opening Br. 24-31 (discussing First Security, 405
U.S. 394; Texaco v. Comm’r, 98 F.3d 825 (5th Cir. 1996); Procter & Gam-
ble Co. v. Comm’r, 961 F.2d 1255 (6th Cir. 1992)). The IRS’s rule, moreo-
ver, 1s a textbook example of how to flunk arbitrary and capricious review
under the APA. The rule changed the IRS’s prior interpretation without
providing sufficient reasoning, responding to significant comments in the

record, or addressing a critical problem with changing such position.

14
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Accordingly, the Tax Court erred in upholding the IRS’s rule, and this

Court should reverse that decision.

CONCLUSION

For these reasons, the Tax Court’s decision should be reversed.
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/s/ Christopher J. Walker
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