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Chamber of Commerce”), by and through its undersigned counsel, hereby moves the Court to
permit the Chamber to submit the enclosed amicus curiae brief in the above-captioned matter for
all of the following reasons.

The Chamber is the world’s largest federation of business, trade, and professional
organizations, representing 300,000 direct members and an underlying membership of more than
three million U.S. businesses and corporations of every size, from every sector, and in every
geographic region of the country. The Chamber has many members located in New Jersey and
many others who conduct substantial business in New Jersey. For that reason, the Chamber and
its members have a significant interest in the development of New Jersey civil léw on the

question of whether a product manufacturer owes any duty to warn of hazards associated with



products or component parts that were made and supplied by others and then incorporated or
used with its products post-sale.

Here, as explained below, the Chamber believes that the Appellate Division misapplied
negligence-based concepts like “foreseeability” to expand the extent of a defendant’s duty in the
context of strict liability claims, the only claims at issue in this case. The Appellate Division’s
ruling broadly and wrongfully exposes product manufacturers to liability for failing to warn of
dangers associated with products that they did not make, sell, select, or control.

The Chamber believes that, given the breadth of its organization, it is uniquely situated to
brief the Court on the well-established legal principles of duty and the compelling policy reasons
that require reversal of the Appellate Division’s decision here.

CONCLUSION

For all of the foregoing reasons, the Chamber respectfully requests that the Court grant

this motion and take into consideration the enclosed brief.
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PROCEDURAL HISTORY

The Chamber incorporates by reference the procedural history contained in the Brief of
Defendant-Petitioner.

' STATEMENT OF FACTS

The Chamber incorporates by reference the statement of facts contained in the Brief of
Defendant-Petitioner.

INTEREST OF AMICUS CURIAE"

The Chamber is the world’s largest federation of business, trade, and professional
organizations, representing 300,000 direct members and an underlying membership of more than
three million U.S. businesses and corporations of every size, from every sector, and in every
geographic region of the country. The Chamber has members located in New Jersey and many
others who conduct substantial business in New Jersey. For that reason, the Chamber and its
members have significant interest in the development of New Jersey civil law on the question of
whether a product manufacturer owes a duty to warn of hazards associated with products or
components that were made and supplied by others and then incorporated or used with its
products post-sale.

Here, as explained below, the Chamber believes that the Appellate Division misapplied
negligence-based concepts like “foreseeability” to expand the extent of a defendant’s duty in the
context of strict liability claims, the only claims at issue in this case. The Appellate Division’s
ruling broadly and wrongfully exposes product manufacturers to liability for failing to warn of
dangers associated with products that they did not make, sell, select, or control.

INTRODUCTION

' No counsel for any party authored this brief in whole or in part. No other entity or person, aside from the Chamber,
its members, and its counsel, made any monetary contribution intended to fund the preparation or submission of this
brief.



This appeal presents the question of whether entities that did not place the alleged harm-
causing material or component part into the stream of commerce, and did not have any role in
choosing such material or component part that éthers incorporated into or added to their products
post-sale, should be held liable on a strict liability cause of action under New Jersey law. For the
reasons explained below, the public policies that have supported application of strict liability in
certain circumstances do not justify imposing such liability when, as here, the defendant did not
make, sell, or exercise any control over the alléged harm-causing material or component.

In short, the Hughes court’s holding that strict liability principles do not apply in these
circumstances was correct; the ruling of the Appellate Division here was incorrect and should be
reversed. In this case, the Appellate Division improperly used negligence-based concepts like
“foreseeability” to define the extent of a defendant’s duty in the strict liability context. However,
decades of this Court’s precedents have made clear that negligence-based concepts have no place
in New Jersey’s strict liability cause of action. |

Contrary to the approach taken by the Appellate Division here, this Court should focus on
the role that the defendant played in placing the harm-causing product into the stream of
commerce when determining whether strict liability principles should apply in this case. If, as
here, the defendant played no such role, then the defendant should not be subject to a strict
liability cause of action as a matter of law. Below, the Chamber discusses the New Jersey
precedents forming the basis for this conclusion, compares New Jersey’s approach to fhis
question with the approaches taken in other jurisdictions, and demonstfates that the decision of

the Appellate Division was incorrect and should be reversed.



ARGUMENT

L A Manufacturer is Not Strictly Liable for Injuries Caused by Exposure to Asbestos-
Containing Products it Did Not Manufacture, Supply, or Sell

A. Strict liability may be imposed only on those entities in the “chain of
distribution” of a defective product.

In the strict liability context, “the phrase ‘duty to warn’ is misleading.” Beshada v. Johns-
Manville Prod. Corp., 447 A.2d 539, 546 (N.J. 1982). “It implies negligence concepts with their
attendant focus on the reasonableness of defendant's behavior.” Id. As this Court has long held,
however, “[t]he focus in a strict liability case is upon the product itself.” Michalko v. Cooke
Color & Chem. Corp., 451 A.2d 179, 183 (N.J. 1982); Zaza v. Marquess & Nell, Inc., 675 A.2d
620, 627 (N J. 1996) (same). Thus, to prevail on a strict liability theory, a plaintiff need only
establish that the defendant manufactured or supplied a “defective” product that caused the
plaintiff’s injury. The plaintiff need not show any fault on the defendant’s part, and the defendant
cannot defend the action by showing that it acted reasonably. See Beshada, 447 A.2d at 546
(“{I]n strict liability cases, culpability is irrelevant.”); Myrlak v. Port Auth. of New York & New
Jersey, 723 A.2d 45, 51 (N.J. 1999) (“[A] plaintiff must impugn the product but not the conduct
of the manufacturer of the product.”); Michalko, 451 A.2d at 183 (“Once the product is deemed
dangerous, the defendant's lack of fault is irrelevant.”).

The decision to impose strict liability in a particular context is primarily “a matter of
public policy ... based on concepts of fairness, feasibility, practicality and functional
responsibility.” Zaza, 675 A.2d at 635; O'Neil v. Crane Co., 266 P.3d 987, 1005 (Cal. 2012)
(“The question whether to apply strict liability in a new setting is largely determined by the
policies underlying the doctrine.”). Indeed, strict liability is an inherently policy-laden doctrine,
aimed at ensuring that the “risk of loss” stemming from an “unsafe” product is “rationally

allocated to the manufacturers, distributors, and other parties in the stream of commerce.”



Coffman v. Keene Corp., 628 A.2d 710, 718 (N.J. 1993); see also Zazd, 675 A.2d at 636
(“[P]rinciples of public policy, the foundation that undergirds legal responsibility, are
appropriate considerations in the strict liability context. ”); Beshada, 447 A.2d at 546 (explaining
that strict liability is premised on the notion that “if a product was in fact defective, the
distributor of the product should compensate its victims for the misfortune that it inflicted on
them.”)

Consistent with these underlying policies, New Jersey courts have limited strict liability
to those entities responsible for a defective product reaching the market—namely, product
manufacturers and other entities similarly situated in the “chain of distribution,” such as retailérs
or other distributors. Hughes v. A W. Chesterton Co., 89 A.3d 179, 186 (N.J. App. Div. 2014);
see, e.g. Miltz v. Borroughs-Shelving, a Div. of Lear Siegler, Inc., 497 A.2d 516, 525 (N.J. App.
Div. 1985) (to prevail on a strict liability theory, the plaintiff must “establish that the defect did
in fact exist when the product was distributed by the manufacturer or seller into the stream of
commerce™); Mettinger v. Globe Slicing Mach. Co., 709 A.2d 779, 783 (N.J. 1998) (“A
consumer injured by a defective product may bring a strict liability action against any business
entity in the chain of distribution.”); Mort v. Besser Co., 671 A.2d 189, 194 (N.J. App. Div.
1996) (“Because it was in the chain of distribution and in the business of selling items of this
kind, it could be held strictly liable m tort.”); Promaulayko v. Johns Manville Sales Corp., 562
A.2d 202, 205 (N.J. 1989) (“In a strict-liability action, liability extends beyond thé manufacturer
to all entities in the chain of distribution.”).

New Jersey courts apply this approach because the entities in the éhain of distribution of
an injury-causing product are those that can best avoid the product’s risks, insure against them,

and bear the costs associated with them. “Regardless of a defendant's position in the chain of



distribution, ‘the basis for his liability remains that he has marketed or distributed a defective
product’ ... and that product caused the plaintiff's injury.” O'Neil, 266 P.3d at 995.

Relatedly, and for the same reasons, New Jersey courts have also held that “[a]
manufacturer or seller is not liable for defects created or caused by others down the line of
distribution after the produ;:t leaves the manufacturer's or seller's control.” Miltz, 497 A.2d at
525; see also Scanlon v. Gen. Motors Corp., Chevrolet Motor Div., 326 A.2d 673, 678 (N.J.
1974) (explaining that “an explicit element of an action in strict liability in tort” is that “the
defect was present while it was in the control of the particular defendant being- sued”).

In line with these settled principles, New Jersey courts have expanded the scope of strict
liability only when doing so would impose liability on those that profit from, and can influence,
the marketing of the injury-causing product. See, e.g. Promaulayko, 562 A.2d at 205 (distributors
and retailers); Michalko, 451 A.2d at 183 (rebuilders and component manufacturers); Realmuto
v. Straub Motors, Inc., 322 A.2d 440, 443 (N.J. 1974) (used car dealer); Cintrone v. Hertz Truck
Leasing & Rental Serv., 212 A.2d 769, 781 (N.J. 1965) (lessors). In these examples, the
defendant may not have been the manufacturer or initial supplier of the product, but clearly
played a significant role in bringing the product to market, and thus possessed the ability to
influence the product’s manufacture and/or marketing,

On the other hand, New Jersey courts have declined to expand the scope of strict liability
in circumstances where “[h]Jolding [the] defendant liable would result in an unreasonable
expansion of the products liability law.” Zaza, 675 A.2d at 636; see, e.g. Miltz, 497 A.2d at 525
(“The courts have not yet extended the law of strict liability so far as to make a contractor strictly
liable for defects in products which his subcontractor has manufactured or sold[.]”); Ranalli v.

Edro Motel Corp., 690 A.2d 137, 140 (N.J. App. Div. 1997) (“The principles and policy



concerns noted in Dixon and Dwyer apply with equal force here. We are of the view that to apply
the broad brush of strict liability to motel owners would impose an unusual and unjust burden.”);
Dwyer v. Skyline Apartments, Inc., 301 A.2d 463, 467 (N.J. App. Div. 1973), aff'd, 311 A.2d 1
(NJ. 1973) (“The underlying reasons for the enforcement of strict liability against the
manufacturer, seller or lessor of products or the mass builder-vendor of homes do not apply to
the ordinary landlord of a multiple family dwelling. Such a landlord is not engaged in mass
production whereby he places his product—the apartment—in a stream of commerce exposing it
to a large number of consumers.”); Ranalli v. Edro Motel Corp., 690 A.2d 137, 140 (App. Div.
1997) (“Among the critical factors weighing against strict liability, we pointed to the fact that
furnishing the [bowling] ball was a part of a larger service supplied by the [bowling alley]
owner, that there was no separate fee charged for use of the ball, and that the patron's possession
of the ball was intended to be short term.”); see also O'Neil, 266 P.3d at 1005 (“[TThe strict
liability doctrine derives from judicially perceived public policy considerations and therefore
should not be expanded beyond the purview of these policies.”).

The common theme underlying these refusals to expand the scope of the strict liability
cause of action is a recognition that the defendant did not play a significant role in bringing the
alleged harm-causing product to market and thus did not exercise significant (or, indeed,
potentially any) control over the manufacture or the marketing of the harm-causing product. As
discussed below, that is exactly the case in the matter sub judice.

B. A manufacturer owes no duty to warn of dangers associated with products it did
not make or sell, even if it is foreseeable they will be used with its products.

Applying the principles discussed above in the context of an actual controversy, courts
have correctly determined that it is a “fundamental principle” of products liability that a plaintiff

must “prove, as an essential element of his case, that the defendant manufacturer actually made



the particular product which caused the injury.” Brown ex rel. Estate of Brown v. Philip Morris
Inc., 228 F. Supp. 2d 506, 515 (D.N.J. 2002) (quoting Namm v. Charles E. Frosst & Co., 427
A.2d 1121, 1125 (N.J. App. Div. 1981)); O'Neil, 266 P.3d at 994-95 (“A bedrock principle in
strict liability law requires that the plaintiff's injury must have been caused by a defect in the
defendant's product.”); 63 Am. Jur. 2d Prods. Liab. § 157 (2d ed. 2011) (“A fundamental
principle of traditional products liability law is that the plaintiff must prove that the defendant
manufacturer made the product which caused the injury.”).

Thus, to prevail on a strict liability claim, the plaintiff must show that the alleged defect
“existed when the product left the manufacturer's control” and “proximately caused injuries to
the plaintiff.” Myrlak, 723 A.2d at 52. The law does “not extend[] manufacturer liability to
products manufactured by another, even when used in combination, unless the manufacturer’s
own product creates the risk of harm.” Dreyer v. Exel Indus., S.A., 326 F. App’x 353, 357 (6th
Cir. 2009); see, e.g. O'Neil, 266 P.3d at 1004 (strict liability does not require manufacturer to
“wamn about dangers arising entirely from another manufacturer's product, even if it is
foreseeable that the products will be used together.”); Firestone Steel Prod. Co. v. Barajas, 927
S.W.2d 608, 616 (Tex. 1996) (“A manufacturer does not have a duty to warn or instruct about
another manufacturer's products, though those products might be used in connection with the
manufacturer's own products.”); Baughman v. Gen. Motors Corp., 780 F.2d 1131, 1133 (4th Cir.
1986) (“The duty to warn must properly fall upon the manufacturer of the replacement
component part.”). Established treatises reaffirm this principle of black-letter law. See,
Restatement (Third) of Torts: Prod. Liab. § 5 cmt. a (1998); 63A Am. Jur. 2d Prods. Liab. §
1027.

Indeed, and importantly here, “even when it is foreseeable that a product will be used in



combination with another, courts [...] have declined to impose liability on a manufacturer for the
product it did not manufacture.” Dreyer, 326 F. App'x at 357 (emphasis added); see also O'Neil,
266 P.3d at 1005 (“[T]he foreseeability of harm, standing alone, is not a sufficient basis for
imposing strict liability on the manufacturer of a nondefective product, or one whose arguably
defective product does not actually cause harm.”). This is because “[f]oreseeability, alone, does
not define duty.” Hamilton v. Beretta U.S.A. Corp., 750 N.E.2d 1055 (N.Y. 2001). Rather, “it
merely determines the scope of the duty once it is determined to exist.” Id.; see Simonetta v. Viad
Corp., 197 P.3d 127, 131 (Wash. 2008) (en banc) (“Foreseeability does not create a duty but sets
limits once a duty is established.”).

Against these bedrock principles, the majority of courts to consider the issue presented
here have categorically held that a manufacturer owes 7o duty to warn of hazards associated with
asbestos-containing replacement parts that it did not manufacture or supply. See, e.g. O’Neil, 266
P.3d 987; Braaten v. Saberhagen Holdings, 198 P.3d 493, 500 (Wash. 2008); Thurmon v.
Georgia Pac., LLC, 650 F. App'x 752 (11th Cir. 2016); Grant v. Foster Wheeler, LLC, 140 A.3d
1242 (Me. 2016); Whiting v. CBS Corp., 982 N.E.2d 1224 (Mass. App. Ct. 2013); Conner v. Alfa
Laval, Inc., 842 F. Supp. 2d 791 (E.D. Pa. 2012); Taylor v. Elliott Turbomachinery Co., 90 Cal.
Rpir. 3d 414 (Cal. Ct. App. 2009); Lindstrom v. AC Prod. Liab. Trust, 424 F.3d 488 (6th Cir.
2005); Evans v. CBS Corp., Civ. No. 15-681-SLR-SRF, 2017 WL 240079 (D. Del. Jan. 19,
2017); Schaffner v. Aesys Techs., LLC, No. 1901 EDA 2008, 2010 WL 605275 (Pa. Super. Jan.

21, 2010); Niemann v. McDonnell Douglas Corp., 721 F. Supp. 1019 (S.D. IlL. 1989).

% The minority of courts that have created exceptions to this non-liability rule have done so far more narrowly than
the Appellate Division did here. For example, those courts have held that a manufacturer is not liable for injuries
caused by replacement parts it did not make or supply unless the product required the use of asbestos to function or,
in some cases, that the manufacturer specified or directed the use of asbestos with its product. See, e.g. In re New
York City Asbestos Litig. (Dummitt), 59 N.E.3d 458 (N.Y. 2016); May v. Air & Liguid Sys. Corp., 129 A.3d 984,
998 (Md. 2015); Schwartz v. Abex Corp., 106 F. Supp. 3d 626, 656 (E.D. Pa. 2015); Macias v. Saberhagen
Holdings, Inc., 282 P.3d 1069, 1076 (Wash. 2012).



Outside of the asbestos context, courts have also consistently applied the same principles
to hold that a manufacturer should not bear liability for injuries caused by a product it did not
manufacture, sell, or distribute. See Dreyer, 326 F. App'x at 357 (manufacturer of a paint sprayer
had no duty to warn of injuries caused when a solvent used to clean sprayer ignited, even though
the use of the solvent was clearly foreseeable to the sprayer’s makers); Baughman, 780 F.2d at
1133 (manufacturer cannot be liable for injuries caused by replacement component parts used
with its product that it neither manufactured nor supplied); Exxon Shipping Co. v. Pacific
Resources, fnc., 789 F. Supp. 1521 (D. Hawaii 1991) (maker of mooring terminal not responsible
for defective “chafe chain™ because there was no evidence that the defendant “designed,
manufactured, distributed, sold, or otherwise supplied the specific chafe chain which failed”);
Brown v. Drake-Willock International, Ltd., 530 N.W. 2d 510, 515 (Mich. Ct. App. 1995) (“The
law does not impose upon manufacturers a duty to warn of the hazards of using products
manufactured by someone else.”); Toth v. Economy F orms Corp. 571 A. 2d 420, 423 (Pa. Super.
1990) (“Once again, we emphasize appellee [manufacturer] did not supply the ‘defective’
product. Appellants’ theory would have us impose liability on the supplier of metal forming
equipment to warn of dangers inherent in wood planking that it did not supply. Pennsylvania
law does not permit such a result.”); Walton v. Harnischfeger 796 S.W.2d 225, 227-282 (Tex.
App. 1990) (crane manufacturer had no duty to warn abAout rigging it did not place into the
stream of commerce); Newman v. General Motors Corp., 524 So.2d 207, 209 (La. Ct. App.
1988) (“A manufacturer cannot be liable in a product liability claim where it shows that it did not
manufacture or install the component of the product alleged to bé defective”).

IL Hughes Correctly Held that a Manufacturer is Not Strictly Liable for Injuries
Caused by Products it Did Not Make or Sell

In its decision below, the Appellate Division disregarded or misapplied many of these



settled principles in favor of adopting a virtually limitless conception of strict liability based on
negligence concepts like “foreseeabiiity” and a defendant’s subjective knowledge. See Whelan v.
Armstrong Int'l Inc., 190 A.3d 1090, 1107 (N.J. App. Div. 2018) (“Here, it was foreseeable, at
the time defendants placed their products into the marketplace, that asbestos-containing
component parts of the product would be replaced with similar asbestos-containing parts.”). In

‘ doing so, it explicitly departed from the rule established just four years earlier 1n another asbestos
case, Hughes v. A.W. Chesferton Co., 89 A.3d 179 (N.J. App. Div. 2014), in which the court held
that strict liability requires proof of “exposure to an injury-producing element in [a] product that
was manufactured or sold by [the] defendant.” Id. at 190 (emphasis added).

Though the Hughes 'court couched its analysis in terms of proximate causation,’ rather
than duty, its reasom'ﬁg was fundamentally correct in light of the principles discussed above. See
Zaza v. Marquess & Nell, Inc., 675 A.2d 620, 635 (N.J. 1996) (like the concept of legal duty,
“[u]tilization of the term proximate cause to draw judicial lines beyond which liability will not
be extended is fundamentally ... an instrument of fairness and policy”). As the Hughes Court
cautioned, if plaintiffs were permitted to “prove causation by showing exposure to a product
without also showing exposure to an injury-producing element in the product that was
manufactured or sold by [the] defendant;” the defendant “who failed to give a warning could be
strictly liable for alleged injuries long after the product entered the marketplace even if the
injury-producing element of the product no longer existed.” Hughes, 89 A.3d at 190. “The
imposition of liability based upon such proofs would rest upon no more than mere guesswork ... |

and would fail to limit liability ‘only to those defendants to whose products the plaintiff can

* Specifically, the Hughes court found that “medical causation” was lacking where a plaintiff’s injury is caused by
an asbestos-containing part that is not made, sold, or supplied by the defendant. “Medical causation” is a term
commonly used by New Jersey courts in asbestos or other toxic exposure cases to refer to the requirement that a
plaintiff “demonstrate that his or her injuries were proximately caused by exposure to defendant's asbestos product.”
Coffinan v. Keene Corp., 628 A.2d 710, 716 (N.J. 1993) (emphasis added).
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demonstrate he or she was intensely exposed.”” Id.

In addition to improperly relying on negligence and foreseeability concepts that have no
place in the analysis of a strict liability claim, the Appellate Division here erred in defining the
“products” at issue in this case. The Appellate Division indicated that the defendants® “products”
Wererthe equipment as it was delivered (i.e., with the original asbestos-containing component
parts). However, in this case the plaintiff did not encounter any such original parts, but alleged
asbestos exposure only from subsequently installed asbestos—contaihing replacement parts that
the defendants did not make, sell or .supply. The Appellate Division nonetheless opined that“[a]
defect that existed when the product left the manufacturer’s control is neither ameliorated nor
diminished when it arises from a component that has been replaced with a component that
contains the identical injury-producing element.” Whelan, 455 N.J. Super. at 604. Accordingly,
in the view of the Appellate Division, because a duty to warn applied to defendants’ products as
delivered, then such duty continued to apply even after the original asbestos-containing materials
in the defendants’ equipment were repléced with other asbestos-containing materials made, sold,
or delivered by other parties.

Put simply, what the Hughes Court correctly recognized, and the Appellate Division here
did not, was that even if the inclusion of an asbestos-containing part could constitute a “defect”
in a manufacturer’s equipment, there must be a causal link between that “defect” and the
plaintiff’s injury. Where, as here, the plaintiff never encountered the particular asbestos-
containing part supplied by the manufacturer, there is no causal link, and thus no cognizable
strict liability claim. In such circumstances, it is the manufacturer of the defective part that
actually harmed the plaintiff who is liable.

The Appellate Division’s analysis bypassed entirely the core component of the “duty”

11



analysis in the strict liability context. As described above, “[t]he focus in a strict liability case is
upon the product itself,” Michalko, 451 A.2d at 183, and the role that the defendant played in
placing the “injufy—producing element in the product” Hughes, 89 A.3d at 190, into the “stream
of commerce.” Coffinan, 628 A.2d at 718. By bypassing this fundamental first question in the
analysis of “duty,” the Appellate Division imposed strict liability on entities that did not make,
sell, distribute, market, select, profit from, or otherwise exercise any control whatsoever over the
alleged harm-causing product.

This result is contrary to Hughes and New Jersey precedent. Under this Court’s
precedent, strict liability “should be imposed only when the manufacturer is responsible for the
defective condition,” Zaza, 675 A.2d at 627 (emphasis added), not merely the larger system in
which a third-party’s defective product is later installed. See, e.g. id at 631 (“Plaintiff does not
allege any manufacturing defect in the quench tank itself. The quench tank was not in and of
itself dangerous or defective. It was a sheet metal tank with holes in it.”); Miltz, 497 A.2d at 525
(“[A] manufacturer or seller is not liable for defects created or caused by others down the line of
distribution after the product leaves the manufacturer's or seller's control.”).

In imposing strict liability on entities not in the chain of distribution of a harm-causing
product, the Appellate Division relied heavily on its prior decision in Seeley v. Cincinnati Shaper
Co., 606 A.2d 378 (N.J. App. Div. 1992). The Appellate Division reasoned that, since strict
liability was applied in Seeley when a defendant’s press brake machine had been modified by,
among other things, the inclusion of replacement componénts, strict liability could equally apply
here in view of the “modification” of defendants’ equipment. But Seeley is inapposite. In Seeley,
there was no dispute that the cause of the injury was the defendant’s machine. Here, by contrast,

there is no evidence, or even argument, that Mr. Whelan was injured by a metal piece of

12



equipment made, sold, or supplied by defendants. Rather, the only allegation is that Mr. Whalen
was injured when he encountered asbestos-containing parts made or sold by others post-sale.

III.  The “Exceptions” to the General Rule of Non-Liability Established Under Maritime
Law in DeVries are Negligence Concepts with No Relevance to Strict Liability

Finally, the United States Supreme Court’s recent decision in 4ir & Liguid Sys. Corp. v.
DeVries, — S.Ct. —, 2019 WL 1245520 (2019) does not impact the analysis discussed above.
First and foremost, DeVries is directly binding only in maritime cases, in which courts are
guided by the law’s “longstanding solicitude for' sailors.” DeVries, 2019 WL 1245520, at *3, 5, 6
(“We do not purport to define the proper tort rule outside of the maritime context.”).

Second, DeVries is a negligence only case. Id. (“In this negligence case, we must decide
whether a manufacturer has a duty to warn when the manufacturer’s product requires later
incorporation of a dangerous part...”). DeVries, and other cases like it, incorporate and rely on
principles of negligence that are not relevant to strict liability claims like that at issue here, such
as the subjective knowledge and culpability of the manufacturer, and the reasonableness of the
manufacturer’s conduct in light of those factors. See DeVries, 2019 WL 1245520, at *2 (“...the
manufacturer knows or has reason to know that the integrated product is likely to be dangerous
for its intended uses....”). Such considerations are foreign to strict liability, which instead places
the “focus [] on the alleged injury-producing asbestos product itself.” Whelan, 190 A.3d at 1104.
In particular, the duty énalysis in the strict liability context focuses solely on the role that the

defendant played in the marketing and distributive chain of the harm-causing product.
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CONCLUSION

For the foregoing reasons, the Court should reverse the Appellate Division and remand
with instructions to reinstate the trial court’s orders of summary judgment with respect to

Defendant-Petitioner.
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