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NOTICE OF MOTION FOR INTERVENTION 
U.S. CHAMBER OF COMMERCE 

Rules 47 and 55 of the Rules of the Supreme Court of Canada 

 
TAKE NOTICE that the U.S. Chamber of Commerce (U.S. Chamber) hereby applies to a 

judge of this Court pursuant to Rules 47 and 55 of the Rules of the Supreme Court of Canada for: 
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2 
 

 

(a) an order granting the U.S. Chamber leave to intervene in this appeal on the following 

terms and conditions: 

(i) the U.S. Chamber shall be entitled to serve and file a factum not to exceed 10 

pages in length; 

(ii) the U.S. Chamber shall be granted permission to present oral argument not to 

exceed 10 minutes in length at the hearing of this appeal;  

(iii) the U.S. Chamber shall not be entitled to raise new issues or adduce further 

evidence or otherwise supplement the record of the parties; 

(iv) costs of this motion and this appeal shall not be awarded to or against the 

U.S. Chamber; and 

(b) any further or other order that this Court may deem appropriate. 

AND FURTHER TAKE NOTICE that the said motion shall be made on the following 

grounds: 

1. The U.S. Chamber is the world's largest business federation. Formed in 1912, the U.S. 

Chamber represents the interests of more than 3 million businesses of all sizes, sectors and regions 

in the United States of America, as well as many businesses from other countries.  

2. A major purpose of the U.S. Chamber is to develop, implement and influence policy on 

important issues affecting business. It does this through representation of the business community 

and its interests with each of the legislative, executive and judicial branches of government in the 

United States.  

3. The U.S. Chamber has a demonstrated interest in this appeal. The resolution of this appeal 

may require this Court to determine whether a foreign judgment may be recognized and enforced in 

Canada notwithstanding that the judgment debtor has no past, present or realistically-anticipated 

future connection to the forum. If connections between the judgment debtor and the forum are 

required, this Court will also have to determine whether the connections of an indirect subsidiary to 

the forum can suffice. 
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4. These are issues of significant concern to the U.S. Chamber, many of whose member 

companies do business across state lines and international boundaries. As such the U.S. Chamber 

has a keen interest in the rules governing when businesses can be subject to the jurisdiction of 

foreign courts. In particular, the U.S. Chamber's member companies have a special interest in the 

U.S./Canada trade relationship, given that it is the world's largest bilateral trade relationship, 

exceeding US$430 billion. 

5. The U.S. Chamber has well-established knowledge and expertise regarding these issues. The 

U.S. Chamber has been active in cases involving similar issues in the United States for many years. 

In particular, the U.S. Chamber has intervened as amicus curiae in several cases before the U.S. 

Supreme Court that address issues of jurisdiction over foreign defendants or foreign legal 

proceedings. The U.S. Chamber's amicus briefs are widely regarded by U.S. courts, legal 

academics, and the media as helpful to the courts in their decision making. 

6. The U.S. Chamber has also investigated the issues that have arisen in the United States as a 

result of the patchwork of varied legislation among the U.S. states dealing with the recognition and 

enforcement of foreign judgments, has given testimony before the U.S. Congress, and published a 

position paper on the issue. 

7. The U.S. Chamber has the ability to provide submissions that will be useful and different 

from those of the parties. Among other considerations, a U.S. perspective may be useful to the 

Court's consideration of comity and cooperation among countries with a major trading relationship. 

8. If granted leave to intervene in this appeal, the U.S. Chamber intends to provide 

submissions from a policy perspective, and highlight the practical business and political 

implications that can be expected if actions for recognition and enforcement of foreign judgments 

are permitted in circumstances where the judgment debtor has no contact with the recognizing 

forum. These are matters that are not significantly developed in the facta filed by the appellants. 

Based on its history of dealing with similar matters on behalf of the business community in the 

U.S., the U.S. Chamber is well-suited to elaborate on those implications based on the U.S. 

perspective. 
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9. If granted leave to intervene, the U.S. Chamber's oral and written submissions would not be 

duplicative. The U.S. Chamber will coordinate with the parties and other interveners to ensure that 

its submissions are useful and different. 

10. Granting this motion for intervention would not delay this appeal or prejudice the rights of 

the parties. 

11. Rules 47 and 55 to 59 of the Rules of the Supreme Court of Canada. 

 

 

Dated at Toronto, Ontario this 29th day of July, 2014. 
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NOTICE TO THE RESPONDENT TO THE MOTION: A respondent to the motion may serve and 
file a response to this motion within 10 days after service of the motion. If no response is filed 
within that time, the motion will be submitted for consideration to a judge or the Registrar, as the 
case may be. 
 
If the motion is served and filed with the supporting documents of the application for leave to 
appeal, then the Respondent may serve and file the response to the motion together with the 
response to the application for leave. 
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I, LILY FU CLAFFEE, of Washington, District of Columbia, in the United States of

America, MAKE OATH AND SAY AS FOLLOWS:

1. I am Senior Vice President, General Counsel and Chief Legal Officer of the Chamber of

Commerce of the United States of America (the U.S. Chamber). I have been with the U.S.

Chamber since November 2010. I am a member of the bars of the State of Illinois and the

District of Columbia.

2. As General Counsel, my responsibilities include overseeing the U.S. Chamber’s amicus

curiae and direct party litigation, which advances legal and policy arguments on behalf of

business in courts across the United States.

3. The U.S. Chamber seeks leave to intervene in this appeal. The U.S. Chamber has

authorized me to make this affidavit in support of its motion for leave to intervene in this appeal.

I. Overview

4. The U.S. Chamber is the world’s largest business federation. It represents the interests of

more than three million businesses of all sizes, sectors and regions in the United States of

America, as well as many businesses from other countries.

5. A major purpose of the U.S. Chamber is to develop, implement, and influence policy on

important issues affecting business. Among other advocacy and informational activities, the U.S.

Chamber provides testimony before Congress; disseminates reports and statements to

policymakers, the public, and the media; sponsors research; and sends comments and letters to

elected representatives and government regulators.

6. In addition, the U.S. Chamber regularly advocates on behalf of its members for the fair

treatment of business in U.S. courts and before regulatory agencies. These efforts include filing

lawsuits that challenge federal regulations or other governmental actions that are believed to be

unlawful or that improperly harm business interests and job growth, and filing amicus curiae or

intervener briefs to provide information on the practical implications of legal decisions to the

broader business community.

7. The U.S. Chamber has a demonstrable interest in the subject-matter of this appeal. Many

of the U.S. Chamber’s member companies do business across international boundaries. In
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particular, the U.S. Chamber’s member companies have a special interest in the U.S./Canada

trade relationship, given that it is the world’s largest bilateral trade relationship, exceeding

US$430 billion.

8. As such, the U.S. Chamber has a keen interest in the rules governing when businesses can

be subject to the jurisdiction of U.S. courts and the courts of other countries.

9. As I detail more fully below, the U.S. Chamber has been an active participant for many

years as an amicus curiae in transnational lawsuits in U.S. courts, including jurisdictional issues

related to such lawsuits. Most recently, in 2013, the U.S. Chamber filed an amicus brief in the

Supreme Court of the United States dealing with the issue of whether adjudicative jurisdiction

may properly be exercised over a parent corporation based on the in-forum activities of a

subsidiary (DaimlerChiysler AG v Bauman). In 2012. the U.S. Chamber filed a brief with the

U.S. Supreme Court dealing with the effects on business and government policy-making of the

federal Alien Tort Statute (ATS), which gives U.S. federal courts jurisdiction over tort cases

involving aliens, where the U.S. Supreme Court was to consider whether the ATS creates

jurisdiction for alleged misconduct in developing countries without a direct connection to the

United States (Kiobel v Royal Dutch Petroleum Co). The issues in these cases, and many others

in which the U.S. Chamber has participated, overlap with the issues in this appeal and, as such,

transcend the immediate parties.

10. The U.S. Chamber can provide submissions that should be useful and different from

those of the parties. In their facta, the appellants have framed the appeal almost exclusively on a

jurisprudential basis. By contrast, and as I outline below, the U.S. Chamber will offer a policy-

oriented perspective on the issues that is based on its significant history of dealing with similar

matters in litigation on behalf of the business community in the United States in similar cases

where litigants have sought to legitimize certain types of foreign judgments through liberal

recognition and enforcement rules. The U.S. Chamber will also provide its insight gained from

advocating for the reform of legislation addressing the recognition and enforcement of foreign

judgments in the United States. Given the important trade relationship between Canada and the

United States. consideration of this perspective provides a particularly helpful context for this

Court’s deliberations.

11



-4-

II. The U.S. Chamber’s Background and Mandate

11. The U.S. Chamber was formed in 1912, shortly after U.S. President William Howard Taft

noted in a message to Congress the need for a “central organization in touch with associations

and chambers of commerce throughout the country” to provide a link with the “different phases

of commercial affairs.” Since that time, the U.S. Chamber has striven to fulfill that role and has

provided a voice for business in all aspects of government activity.

12. A significant portion of the U.S. Chamber’s efforts for legal or policy reform takes place

through advocacy in the legislative and executive spheres. The range of topics that the U.S.

Chamber addresses in those contexts is very broad. They include capital markets and finance,

education and workforce development, elections and grassroots advocacy, energy and the

environment, food and agriculture, government contracting, health care, immigration, intellectual

property, international trade and investment, labor relations, national security, small business,

taxes, technology and e-commerce, and transportation.

13. Represented in part by the U.S. Chamber Litigation Center, a non-profit affiliate of the

U.S. Chamber, the U.S. Chamber also participates as an amicus curiae in litigation throughout

the United States, in both federal and state courts. On behalf of the U.S. Chamber, the Litigation

Center:

• Files lawsuits challenging federal regulations and other government actions that

are believed to be unlawful and that harm business interests or job growth. While

such litigation is brought against the government, the U.S. Chamber views its role

as being in the public interest as it is able to initiate challenges that ordinary

litigants such as individual businesses would be reluctant to file for a number of

practical reasons.

• Files amicus curiae briefs. The U.S. Chamber’s amicus strategy includes filing

briefs that present unique and compelling arguments, and that provide courts with

contextual considerations on the practical implications of Legal decisions to the

broader business community.
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• Hosts moot courts to help advocates to prepare for oral arguments before the U.S.

Supreme Court and other courts.

• Works with the media to help the public understand the effect of specific cases

and litigation trends on the business community.

III. The U.S. Chamber’s Activities and Expertise

14. The U.S. Chamber has a well-established history of participating in litigation involving

matters of law and public policy that affect business. This is particularly true at the U.S. Supreme

Court, where the U.S. Chamber has participated as amicus curiae since 1977. At present, the

U.S. Chamber is recognized as a significant organization among amici in the Supreme Court bar.

The U.S. Chamber also files regularly before U.S. federal appeals courts and state courts.

15. At the Supreme Court level, the U.S. Chamber filed 40 amicus briefs in 2013 addressing

a wide range of issues important to business. To illustrate, the U.S. Chamber has been involved

in the following matters during the last two Supreme Court terms:

• Class actions: Comcast v Behrend, 133 5 Ct 1426 (2013)

• Arbitration: American Express v Italian Colors Restaurant, 133 S Ct 2304
(20 13)

• Property rights: Home v Department ofAgriculture, 133 S Ct 2053 (2013) and
Koontz v St Johns River Water Management District, 133 S Ct 2586 (2013)

• Transportation regulation: American Trucking Associations, Inc v City ofLos
Angeles, 133 S Ct 2096 (2013)

• Tax: PPL Corp v Commissioner of Internal Revenue, 133S Ct 1897 (2013)

• Securities law: Gabelli v SEC. 133 S Ct 1216 (2013)

• Employee benefits: Heimeshoff V Hartford Life & Accident Ins Co, 134 S Ct 604
(2013)

• Forum selection clauses: Atlantic Marine Construction Co v U.S. District Court,
134 S Ct 568 (2013)

• Jurisdiction and procedure: Sprint Communications Co v Jacobs, 134 S Ct 584
(2013)
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16. In addition, the U.S. Chamber has recently been involved in a number of high profile

cases that are relevant to this appeal:

Kiobel v Royal Dutch Petroleum, 133 S Ct 1659 (2013): A case involving

international commerce and the jurisdiction of U.S. courts. At issue was whether

and under what circumstances the ATS allows U.S. courts to recognize a cause of

action for violations of the law of nations occurring within the territory of a

sovereign other than the United States. In the course of its submissions in the

case, the U.S. Chamber addressed the foreign policy implications of making the

United States a magnet jurisdiction for overseas disputes. It also argued that the

significant expense and potential bad publicity enabled by allowing access to U.S.

courts for alleged misdeeds in foreign jurisdictions had the potential to force

settlements in unmeritorious cases. Copies of the U.S. Chamber’s amicus briefs in

the case are attached to my affidavit as Exhibit A.

• DaimlerChryslerAG v Bauman, 134 S Ct 746 (2014): A case involving the

adjudicative jurisdiction of U.S. courts over foreign defendants. At issue was

whether general adjudicative jurisdiction could be asserted over a foreign parent

company based solely on the contacts of its indirectly-held subsidiary within the

United States. The U.S. Chamber argued, among other things, that commerce

benefits from clear rules regarding jurisdiction, and that “extraordinary assertions

of general jurisdiction ‘may dissuade foreign companies from doing business in

the United States thereby depriving United States customers of the full benefits of

foreign trade.” Copies of the U.S. Chamber’s amicus briefs in the case are

attached to my affidavit as Exhibit B.

• Goodyear Dunlop Tires Operations, SA v Brown, 131 S Ct 2846 (2011): A

further case involving jurisdiction. At issue was whether North Carolina was a

proper jurisdiction for a personal injury claim against a foreign defendant, based

on an incident that occurred in France with respect to a tire that was made in

Turkey and sold in Europe. The U.S. Chamber argued that extending the

categories of general jurisdiction to include merely placing products into the

stream of U.S. commerce would have deleterious effects for U.S. businesses and

14



-7-

for foreign commercial relations. Copies of the U.S. Chamber’s amicus brief in

the case are attached to my affidavit at Exhibit C.

17. The U.S. Chamber views these prior cases and this appeal as significant to the general

issue of “global forum shopping,” which is a matter of concern to the business community that

the U.S. Chamber represents.

18. Other cases in which the U.S. Chamber has been involved on the issue of global forum

shopping ase listed on the resources page that the Litigation Center has dedicated to the issue. A

copy of that web page is attached to my affidavit as Exhibit D.

19. The U.S. Chamber’s amicus briefs are widely regarded by U.S. courts, legal academics,

and the media as helpful to the courts in their decision making. U.S. courts often cite the policy

arguments advanced by the U.S. Chamber’s amicus briefs in their opinions, including in

jurisdictional cases, such as DaimlerChrysler AG v Bauman (citing the briefs of the U.S.

Chamber and other amici curiae to justify deciding a broader jurisdictional issue). Just last

month, the U.S. Court of Appeals for the D.C. Circuit expressly relied in part on the U.S.

Chamber’s ainicus brief to support its decision to grant an “extraordinary writ” of mandamus to

prohibit a lower court from abrogating the attorney-client privilege for documents related to a

company’s internal investigation. According to the D.C. Circuit, the U.S. Chamber’s amicus

brief “convincingly demonstrates that many organizations are well aware of and deeply

concerned about the uncertainty generated by the novelty and breadth of the District Court’s

reasoning. That uncertainty matters in the privilege context, for the Supreme Court has told us

that an ‘uncertain privilege or one which purports to be certain but results in widely varying

applications by the courts, is little better than no privilege at all.” A copy of the D.C. Circuit

court’s decision in In Re: Kellogg Brown & Root, Inc is attached to my affidavit as Exhibit E.

20. In addition to the U.S. Chamber’s litigation activities and experience, the U.S. Chamber

has also been involved in more general research and analysis that may be relevant to a

detennination of the present appeal. The U.S. Chamber Institute for Legal Reform, a non-profit

affiliate of the U.S. Chamber, has published a position paper entitled “Taming Tort Tourism,”

which sets out a case for legislating a federal solution to foreign judgment recognition in the

United States. A copy of that paper is attached to my affidavit as Exhibit F. The paper explains
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the varied approaches that have been taken to recognition and enforcement of foreign judgments

among the various U.S. states.

21. The “Taming Tort Tourism” paper builds on testimony delivered to the U.S. Congress on

behalf of the U.S. Chamber and the U.S. Chamber Institute for Legal Reform in 2011 on the

subject of global forum shopping. A copy of that testimony is attached to my affidavit as Exhibit

G. The research and testimony provided in Exhibits F and G describes a wider trend of the

pursuit of tort lawsuits in weak or corruptible foreign courts in order to secure large awards, after

which the prevailing parties attempt to legitimize the judgments in countries with liberal rules

favoring recognition of foreign judgments.

22. For example, the U.S. Chamber’s testimony and research discussed a tort judgment

obtained in Nicaragua against U.S. companies based on “Special Law 364,” which was passed

by Nicaragua in 2000 to create an irrefutable presumption of causation, and to impose minimum

damages far in excess of existing law. In all, more than 10,000 Nicaraguan plaintiffs obtained

over $2 billion in judgments against U.S. companies under this law, which the plaintiffs have

sought to enforce in the United States. Every U.S. court that has considered the Nicaraguan

judgments has refused recognition on the basis of the fundamental unfairness in the Nicaraguan

legal process. The litigants, unable to secure recognition in the United States, have begun

proceedings in foreign jurisdictions with more lenient approaches to judgment enforcement. If

such global forum shopping techniques are successful in one instance, the strategy may become a

roadmap for future cases.

23. The U.S. Chamber’s knowledge of the history of this trend, the different jurisprudential

approaches to the enforcement of foreign judgments, and the deficiencies that have been noted in

more lenient jurisdictions, may assist this Court in evaluating the potential ramifications of its

decision in this case.

24. The U.S. Chamber has previously been involved as amicus on behalf of the broad

business community in a number of U.S. decisions concerning the same Ecuadorian judgment

against Chevron Corporation at issue in the present appeal (which are listed on the web page

attached as Exhibit D).
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V. The U.S. Chamber has a Demonstrated Interest in the Issues on this Appeal

25. The resolution of the appeal in this case may require this Court to determine whether a

foreign judgment may be recognized and enforced in Canada notwithstanding that the judgment

debtor has no past, present or realistically-anticipated future connection to the forum. If

connections between the judgment debtor and the forum are required, this Court will also have to

determine whether the connections of an indirect subsidiary to the forum can suffice.

26. As indicated by the initiatives and activities described above, the U.S. Chamber has

already given significant consideration to both of these issues. Both issues are also matters of

profound and far-reaching impact that transcend the immediate interests of the parties. Indeed,

the U.S. Chamber believes that a determination of these issues may affect Canada/U.S. trade and

foreign direct investment, and since Canada is the United States’ most significant trading partner,

any such effect is a matter of utmost concern to the U.S. Chamber and its members.

27. As a result, I believe that the U.S. Chamber has a demonstrated interest in this appeal.

VI. The U.S. Chamber Has a Useful and Different Perspective

28. A U.S. perspective may be useful to this Court’s consideration of the comity and

cooperation among countries with a major trading relationship.

29. If granted leave to intervene in this appeal, the U.S. Chamber intends to provide

submissions from a policy perspective, and highlight the practical business and political

implications that can be expected if actions for recognition and enforcement of foreign

judgments are permitted in circumstances where the judgment debtor has no contact with the

recognizing forum. The facta of the appellants refer to some of these effects. However, as noted

above, the U.S. Chamber has extensive experience in addressing the very same issue in the

United States, and is well-suited to elaborate on those implications based on the U.S. experience.

30. In particular, the U.S. Chamber will argue that an overly expansive assertion of

jurisdiction in the recognition and enforcement context raises similar concerns to the misuse of

ATS claims in the United States to exert jurisdiction for non-judicial and often political purposes

(a practice that has now been curtailed as a result of the Supreme Court’s decision in Kiobel).

The U.S. Chamber will argue that just as an expansive reading of jurisdiction under the ATS
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deterred investment in developing countries, an expansive conception of jurisdiction in the

recognition and enforcement context would provide a strong disincentive for foreign companies

to do business in the recognizing forum, and could cause them to direct their investments to

alternate markets with more predictable legal risks. The Chamber will explain that expansive

enforcement jurisdiction would deter companies from establishing subsidiaries in the forum,

hiring independent contractors based in the forum, or engaging in transactions with domestic

distributors and other business partners. In short, the U.S. Chamber will show that foreign

investment and cross-border trade would suffer.

31. In the U.S. Chamber’s view, permitting recognition and enforcement actions without a

connection to the forum would subject companies to the needless expense of defending a

multiplicity of foreign proceedings that have no legitimate legal purpose for the judgment

creditor (since, by definition, the judgment debtor has no assets there). Moreover, such actions

often have the design, and the effect, of pressuring the foreign company to settle even meritless

claims as a result of the publicity that may attend the imprimatur of a respected court on a

foreign judgment that could otherwise lack credibility. For example, the U.S. Chamber will

explain that, in the U.S. experience, several suits involving allegations of foreign wrongdoing

have been timed to coincide with important dates for publicly-traded companies, with the

apparent hope that settlement pressure could be exerted through the effect of negative publicity

on share prices.

32. Many of the risks of an overly-expansive concept of jurisdiction, and the resulting and

related issue of forum shopping, have already materialized in the United States. It is notable that

U.S. courts have recently begun to take action against these abuses, and that several states have

enacted legislation dealing with recognition and enforcement of foreign judgments (based on

draft legislation proposed by the Uniform Law Commission in 2005) to address the risks of an

overly-lenient recognition and enforcement regime. The U.S. Chamber can elaborate on this

context for the benefit of the present appeal.

33. The relief sought by the U.S. Chamber will not unduly complicate this appeal, nor does

the U.S. Chamber seek to adduce any evidence.
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34. 1 make this amdavit in support of the U.S. Chamber’s motion for leave to intervene in

this appeal and for no other purpose.

SWORN BEFORE ME at the City of
Washington D.C., in the United States of
America on July 28, 2014

JSlic U C LA F FEE

WILLIAM CASEY PERRY
NOEARY PUBUC DISTRICT OF COLUMBIA

My Commission Expires July 31,2018
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued May 7, 2014 Decided June 27, 2014

No. 14-5055

EN RE: KELLOGG BROwN & ROOT, INC., ET AL.,

PET[TI0NERS

On Petition for Writ of Mandamus

(No. 1:05-cv-1276)

John F. Fiwood argued the cause for petitioners. With
him on the petition for writ of mandamus and the reply were
John M Faust, Craig D. Margolis, Jeremy C. Mani’ell, and
Joshua S. Johnson.

Rachel L. Brand, Steven F. Lehotsky, Quentin Riegel,
Carl Nichols, Elisebeth C. Cook, Adam I. Klein, Ainar
Sarwal, and Wendy F. Ackerman were on the brief for arnicus
curiae Chamber of Commerce of the United States of
America, et al. in support of petitioners.

Stephen M Kohn argued the cause for respondent. With
him on the response to the petition for writ of mandamus were

David K. Colapinto and Michael Kohn,

Before: GRnFiTH, KAVANAUGH, and SRINIvASAN, Circuit
.Judges.
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Opinion for the Court filed by Circuit Judge 
KAVANAUGH. 
 
 KAVANAUGH, Circuit Judge:  More than three decades 
ago, the Supreme Court held that the attorney-client privilege 
protects confidential employee communications made during 
a business’s internal investigation led by company lawyers.  
See Upjohn Co. v. United States, 449 U.S. 383 (1981).  In this 
case, the District Court denied the protection of the privilege 
to a company that had conducted just such an internal 
investigation.  The District Court’s decision has generated 
substantial uncertainty about the scope of the attorney-client 
privilege in the business setting.  We conclude that the 
District Court’s decision is irreconcilable with Upjohn.  We 
therefore grant KBR’s petition for a writ of mandamus and 
vacate the District Court’s March 6 document production 
order.   
 

I 
 

Harry Barko worked for KBR, a defense contractor.  In 
2005, he filed a False Claims Act complaint against KBR and 
KBR-related corporate entities, whom we will collectively 
refer to as KBR.  In essence, Barko alleged that KBR and 
certain subcontractors defrauded the U.S. Government by 
inflating costs and accepting kickbacks while administering 
military contracts in wartime Iraq.  During discovery, Barko 
sought documents related to KBR’s prior internal 
investigation into the alleged fraud.  KBR had conducted that 
internal investigation pursuant to its Code of Business 
Conduct, which is overseen by the company’s Law 
Department.   

 
KBR argued that the internal investigation had been 

conducted for the purpose of obtaining legal advice and that 
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the internal investigation documents therefore were protected 
by the attorney-client privilege.  Barko responded that the 
internal investigation documents were unprivileged business 
records that he was entitled to discover.  See generally Fed. R. 
Civ. P. 26(b)(1).  

 
After reviewing the disputed documents in camera, the 

District Court determined that the attorney-client privilege 
protection did not apply because, among other reasons, KBR 
had not shown that “the communication would not have been 
made ‘but for’ the fact that legal advice was sought.”  United 
States ex rel. Barko v. Halliburton Co., No. 05-cv-1276, 2014 
WL 1016784, at *2 (D.D.C. Mar. 6, 2014) (quoting United 
States v. ISS Marine Services, Inc., 905 F. Supp. 2d 121, 128 
(D.D.C. 2012)).  KBR’s internal investigation, the court 
concluded, was “undertaken pursuant to regulatory law and 
corporate policy rather than for the purpose of obtaining legal 
advice.”  Id. at *3. 

 
KBR vehemently opposed the ruling.  The company 

asked the District Court to certify the privilege question to 
this Court for interlocutory appeal and to stay its order 
pending a petition for mandamus in this Court.  The District 
Court denied those requests and ordered KBR to produce the 
disputed documents to Barko within a matter of days.  See 
United States ex rel. Barko v. Halliburton Co., No. 05-cv-
1276, 2014 WL 929430 (D.D.C. Mar. 11, 2014).  KBR 
promptly filed a petition for a writ of mandamus in this Court.  
A number of business organizations and trade associations 
also objected to the District Court’s decision and filed an 
amicus brief in support of KBR.  We stayed the District 
Court’s document production order and held oral argument on 
the mandamus petition. 
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The threshold question is whether the District Court’s 
privilege ruling constituted legal error.  If not, mandamus is of 
course inappropriate.  If the District Court’s ruling was 
erroneous, the remaining question is whether that error is the 
kind that justifies mandamus.  See Cheney v. U.S. District 
Court for the District of Columbia, 542 U.S. 367, 380-81 
(2004).  We address those questions in turn. 
 

II 
 

We first consider whether the District Court’s privilege 
ruling was legally erroneous.  We conclude that it was.   

 
Federal Rule of Evidence 501 provides that claims of 

privilege in federal courts are governed by the “common law 
– as interpreted by United States courts in the light of reason 
and experience.”  Fed. R. Evid. 501.  The attorney-client 
privilege is the “oldest of the privileges for confidential 
communications known to the common law.”  Upjohn Co. v. 
United States, 449 U.S. 383, 389 (1981).  As relevant here, 
the privilege applies to a confidential communication between 
attorney and client if that communication was made for the 
purpose of obtaining or providing legal advice to the client.  
See 1 RESTATEMENT (THIRD) OF THE LAW GOVERNING 
LAWYERS §§ 68-72 (2000); In re Grand Jury, 475 F.3d 1299, 
1304 (D.C. Cir. 2007); In re Lindsey, 158 F.3d 1263, 1270 
(D.C. Cir. 1998); In re Sealed Case, 737 F.2d 94, 98-99 (D.C. 
Cir. 1984); see also Fisher v. United States, 425 U.S. 391, 
403 (1976) (“Confidential disclosures by a client to an 
attorney made in order to obtain legal assistance are 
privileged.”). 

   
In Upjohn, the Supreme Court held that the attorney-

client privilege applies to corporations.  The Court explained 
that the attorney-client privilege for business organizations 

221



was essential in light of “the vast and complicated array of 
regulatory legislation confronting the modern corporation,” 
which required corporations to “constantly go to lawyers to 
find out how to obey the law, . . . particularly since 
compliance with the law in this area is hardly an instinctive 
matter.”  449 U.S. at 392 (internal quotation marks and 
citation omitted).  The Court stated, moreover, that the 
attorney-client privilege “exists to protect not only the giving 
of professional advice to those who can act on it but also the 
giving of information to the lawyer to enable him to give 
sound and informed advice.”  Id. at 390.  That is so, the Court 
said, because the “first step in the resolution of any legal 
problem is ascertaining the factual background and sifting 
through the facts with an eye to the legally relevant.”  Id. at 
390-91.  In Upjohn, the communications were made by 
company employees to company attorneys during an attorney-
led internal investigation that was undertaken to ensure the 
company’s “compliance with the law.”  Id. at 392; see id. at 
394.  The Court ruled that the privilege applied to the internal 
investigation and covered the communications between 
company employees and company attorneys. 

 
KBR’s assertion of the privilege in this case is materially 

indistinguishable from Upjohn’s assertion of the privilege in 
that case.  As in Upjohn, KBR initiated an internal 
investigation to gather facts and ensure compliance with the 
law after being informed of potential misconduct.  And as in 
Upjohn, KBR’s investigation was conducted under the 
auspices of KBR’s in-house legal department, acting in its 
legal capacity.  The same considerations that led the Court in 
Upjohn to uphold the corporation’s privilege claims apply 
here.   
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The District Court in this case initially distinguished 
Upjohn on a variety of grounds.  But none of those purported 
distinctions takes this case out from under Upjohn’s umbrella.  

 
First, the District Court stated that in Upjohn the internal 

investigation began after in-house counsel conferred with 
outside counsel, whereas here the investigation was conducted 
in-house without consultation with outside lawyers.  But 
Upjohn does not hold or imply that the involvement of outside 
counsel is a necessary predicate for the privilege to apply.  On 
the contrary, the general rule, which this Court has adopted, is 
that a lawyer’s status as in-house counsel “does not dilute the 
privilege.”  In re Sealed Case, 737 F.2d at 99.  As the 
Restatement’s commentary points out, “Inside legal counsel 
to a corporation or similar organization . . . is fully 
empowered to engage in privileged communications.”  1 
RESTATEMENT § 72, cmt. c, at 551.     

 
Second, the District Court noted that in Upjohn the 

interviews were conducted by attorneys, whereas here many 
of the interviews in KBR’s investigation were conducted by 
non-attorneys.  But the investigation here was conducted at 
the direction of the attorneys in KBR’s Law Department.  
And communications made by and to non-attorneys serving as 
agents of attorneys in internal investigations are routinely 
protected by the attorney-client privilege.  See FTC v. TRW, 
Inc., 628 F.2d 207, 212 (D.C. Cir. 1980); see also 1 PAUL R. 
RICE, ATTORNEY-CLIENT PRIVILEGE IN THE UNITED STATES 
§ 7:18, at 1230-31 (2013) (“If internal investigations are 
conducted by agents of the client at the behest of the attorney, 
they are protected by the attorney-client privilege to the same 
extent as they would be had they been conducted by the 
attorney who was consulted.”).  So that fact, too, is not a basis 
on which to distinguish Upjohn.   
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 Third, the District Court pointed out that in Upjohn the 
interviewed employees were expressly informed that the 
purpose of the interview was to assist the company in 
obtaining legal advice, whereas here they were not.  The 
District Court further stated that the confidentiality 
agreements signed by KBR employees did not mention that 
the purpose of KBR’s investigation was to obtain legal 
advice.  Yet nothing in Upjohn requires a company to use 
magic words to its employees in order to gain the benefit of 
the privilege for an internal investigation.  And in any event, 
here as in Upjohn employees knew that the company’s legal 
department was conducting an investigation of a sensitive 
nature and that the information they disclosed would be 
protected.  Cf. Upjohn, 449 U.S. at 387 (Upjohn’s managers 
were “instructed to treat the investigation as ‘highly 
confidential’”).  KBR employees were also told not to discuss 
their interviews “without the specific advance authorization of 
KBR General Counsel.”  United States ex rel. Barko v. 
Halliburton Co., No. 05-cv-1276, 2014 WL 1016784, at *3 
n.33 (D.D.C. Mar. 6, 2014). 

 
In short, none of those three distinctions of Upjohn holds 

water as a basis for denying KBR’s privilege claim.   
 
More broadly and more importantly, the District Court 

also distinguished Upjohn on the ground that KBR’s internal 
investigation was undertaken to comply with Department of 
Defense regulations that require defense contractors such as 
KBR to maintain compliance programs and conduct internal 
investigations into allegations of potential wrongdoing.  The 
District Court therefore concluded that the purpose of KBR’s 
internal investigation was to comply with those regulatory 
requirements rather than to obtain or provide legal advice.  In 
our view, the District Court’s analysis rested on a false 
dichotomy.  So long as obtaining or providing legal advice 
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was one of the significant purposes of the internal 
investigation, the attorney-client privilege applies, even if 
there were also other purposes for the investigation and even 
if the investigation was mandated by regulation rather than 
simply an exercise of company discretion. 

 
The District Court began its analysis by reciting the 

“primary purpose” test, which many courts (including this 
one) have used to resolve privilege disputes when attorney-
client communications may have had both legal and business 
purposes.  See id. at *2; see also In re Sealed Case, 737 F.2d 
at 98-99.  But in a key move, the District Court then said that 
the primary purpose of a communication is to obtain or 
provide legal advice only if the communication would not 
have been made “but for” the fact that legal advice was 
sought.  2014 WL 1016784, at *2.  In other words, if there 
was any other purpose behind the communication, the 
attorney-client privilege apparently does not apply.  The 
District Court went on to conclude that KBR’s internal 
investigation was “undertaken pursuant to regulatory law and 
corporate policy rather than for the purpose of obtaining legal 
advice.”  Id. at *3; see id. at *3 n.28 (citing federal 
contracting regulations).  Therefore, in the District Court’s 
view, “the primary purpose of” the internal investigation “was 
to comply with federal defense contractor regulations, not to 
secure legal advice.”  United States ex rel. Barko v. 
Halliburton Co., No. 05-cv-1276, 2014 WL 929430, at *2 
(D.D.C. Mar. 11, 2014); see id. (“Nothing suggests the reports 
were prepared to obtain legal advice.  Instead, the reports 
were prepared to try to comply with KBR’s obligation to 
report improper conduct to the Department of Defense.”).   

 
The District Court erred because it employed the wrong 

legal test.  The but-for test articulated by the District Court is 
not appropriate for attorney-client privilege analysis.  Under 
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the District Court’s approach, the attorney-client privilege 
apparently would not apply unless the sole purpose of the 
communication was to obtain or provide legal advice.  That is 
not the law.  We are aware of no Supreme Court or court of 
appeals decision that has adopted a test of this kind in this 
context.  The District Court’s novel approach to the attorney-
client privilege would eliminate the attorney-client privilege 
for numerous communications that are made for both legal 
and business purposes and that heretofore have been covered 
by the attorney-client privilege.  And the District Court’s 
novel approach would eradicate the attorney-client privilege 
for internal investigations conducted by businesses that are 
required by law to maintain compliance programs, which is 
now the case in a significant swath of American industry.  In 
turn, businesses would be less likely to disclose facts to their 
attorneys and to seek legal advice, which would “limit the 
valuable efforts of corporate counsel to ensure their client’s 
compliance with the law.”  Upjohn, 449 U.S. at 392.  We 
reject the District Court’s but-for test as inconsistent with the 
principle of Upjohn and longstanding attorney-client privilege 
law. 
 
 Given the evident confusion in some cases, we also think 
it important to underscore that the primary purpose test, 
sensibly and properly applied, cannot and does not draw a 
rigid distinction between a legal purpose on the one hand and 
a business purpose on the other.  After all, trying to find the 
one primary purpose for a communication motivated by two 
sometimes overlapping purposes (one legal and one business, 
for example) can be an inherently impossible task.  It is often 
not useful or even feasible to try to determine whether the 
purpose was A or B when the purpose was A and B.  It is thus 
not correct for a court to presume that a communication can 
have only one primary purpose.  It is likewise not correct for a 
court to try to find the one primary purpose in cases where a 
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given communication plainly has multiple purposes.  Rather, 
it is clearer, more precise, and more predictable to articulate 
the test as follows:  Was obtaining or providing legal advice a 
primary purpose of the communication, meaning one of the 
significant purposes of the communication?  As the 
Reporter’s Note to the Restatement says, “In general, 
American decisions agree that the privilege applies if one of 
the significant purposes of a client in communicating with a 
lawyer is that of obtaining legal assistance.”  1 RESTATEMENT 
§ 72, Reporter’s Note, at 554.  We agree with and adopt that 
formulation – “one of the significant purposes” – as an 
accurate and appropriate description of the primary purpose 
test.  Sensibly and properly applied, the test boils down to 
whether obtaining or providing legal advice was one of the 
significant purposes of the attorney-client communication.   

 
In the context of an organization’s internal investigation, 

if one of the significant purposes of the internal investigation 
was to obtain or provide legal advice, the privilege will apply.  
That is true regardless of whether an internal investigation 
was conducted pursuant to a company compliance program 
required by statute or regulation, or was otherwise conducted 
pursuant to company policy.  Cf. Andy Liu et al., How To 
Protect Internal Investigation Materials from Disclosure, 56 
GOVERNMENT CONTRACTOR ¶ 108 (Apr. 9, 2014) (“Helping a 
corporation comply with a statute or regulation – although 
required by law – does not transform quintessentially legal 
advice into business advice.”).  

 
In this case, there can be no serious dispute that one of 

the significant purposes of the KBR internal investigation was 
to obtain or provide legal advice.  In denying KBR’s privilege 
claim on the ground that the internal investigation was 
conducted in order to comply with regulatory requirements 
and corporate policy and not just to obtain or provide legal 
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advice, the District Court applied the wrong legal test and 
clearly erred. 

 
III 

 
 Having concluded that the District Court’s privilege 
ruling constituted error, we still must decide whether that 
error justifies a writ of mandamus.  See 28 U.S.C. § 1651.    
Mandamus is a “drastic and extraordinary” remedy “reserved 
for really extraordinary causes.”  Cheney v. U.S. District 
Court for the District of Columbia, 542 U.S. 367, 380 (2004) 
(quoting Ex parte Fahey, 332 U.S. 258, 259-60 (1947)).  In 
keeping with that high standard, the Supreme Court in Cheney 
stated that three conditions must be satisfied before a court 
grants a writ of mandamus: (1) the mandamus petitioner must 
have “no other adequate means to attain the relief he desires,” 
(2) the mandamus petitioner must show that his right to the 
issuance of the writ is “clear and indisputable,” and (3) the 
court, “in the exercise of its discretion, must be satisfied that 
the writ is appropriate under the circumstances.”  Id. at 380-
81 (quoting and citing Kerr v. United States District Court for 
the Northern District of California, 426 U.S. 394, 403 
(1976)).  We conclude that all three conditions are satisfied in 
this case. 
 

A 
 
 First, a mandamus petitioner must have “no other 
adequate means to attain the relief he desires.”  Cheney, 542 
U.S. at 380.  That initial requirement will often be met in 
cases where a petitioner claims that a district court 
erroneously ordered disclosure of attorney-client privileged 
documents.  That is because (i) an interlocutory appeal is not 
available in attorney-client privilege cases (absent district 
court certification) and (ii) appeal after final judgment will 
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come too late because the privileged communications will 
already have been disclosed pursuant to the district court’s 
order.   

 
The Supreme Court has ruled that an interlocutory appeal 

under the collateral order doctrine is not available in attorney-
client privilege cases.  See Mohawk Industries, Inc. v. 
Carpenter, 558 U.S. 100, 106-13 (2009); see also 28 U.S.C. 
§ 1291.  To be sure, a party in KBR’s position may ask the 
district court to certify the privilege question for interlocutory 
appeal.  See 28 U.S.C. § 1292(b).  But that avenue is available 
only at the discretion of the district court.  And here, the 
District Court denied KBR’s request for certification.  See 
United States ex rel. Barko v. Halliburton Co., No. 05-cv-
1276, 2014 WL 929430, at *1-3 (D.D.C. Mar. 11, 2014).  It is 
also true that a party in KBR’s position may defy the district 
court’s ruling and appeal if the district court imposes 
contempt sanctions for non-disclosure.  But as this Court has 
explained, forcing a party to go into contempt is not an 
“adequate” means of relief in these circumstances.  See In re 
Sealed Case, 151 F.3d 1059, 1064-65 (D.C. Cir. 1998); see 
also In re City of New York, 607 F.3d 923, 934 (2d Cir. 2010) 
(same). 
 
 On the other hand, appeal after final judgment will often 
come too late because the privileged materials will already 
have been released.  In other words, “the cat is out of the 
bag.”  In re Papandreou, 139 F.3d 247, 251 (D.C. Cir. 1998).  
As this Court and others have explained, post-release review 
of a ruling that documents are unprivileged is often 
inadequate to vindicate a privilege the very purpose of which 
is to prevent the release of those confidential documents.  See 
id.; see also In re Sims, 534 F.3d 117, 129 (2d Cir. 2008) (“a 
remedy after final judgment cannot unsay the confidential 
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information that has been revealed”) (quoting In re von 
Bulow, 828 F.2d 94, 99 (2d Cir. 1987)).   
 
 For those reasons, the first condition for mandamus – no 
other adequate means to obtain relief – will often be satisfied 
in attorney-client privilege cases.  Barko responds that the 
Supreme Court in Mohawk, although addressing only the 
availability of interlocutory appeal under the collateral order 
doctrine, in effect also barred the use of mandamus in 
attorney-client privilege cases.  According to Barko, Mohawk 
means that the first prong of the mandamus test cannot be met 
in attorney-client privilege cases because of the availability of 
post-judgment appeal.  That is incorrect.  It is true that 
Mohawk held that attorney-client privilege rulings are not 
appealable under the collateral order doctrine because 
“postjudgment appeals generally suffice to protect the rights 
of litigants and ensure the vitality of the attorney-client 
privilege.”  558 U.S. at 109.  But at the same time, the Court 
repeatedly and expressly reaffirmed that mandamus – as 
opposed to the collateral order doctrine – remains a “useful 
safety valve” in some cases of clear error to correct “some of 
the more consequential attorney-client privilege rulings.”  Id. 
at 110-12 (internal quotation marks and alteration omitted).  It 
would make little sense to read Mohawk to implicitly preclude 
mandamus review in all cases given that Mohawk explicitly 
preserved mandamus review in some cases.  Other appellate 
courts that have considered this question have agreed.  See 
Hernandez v. Tanninen, 604 F.3d 1095, 1101 (9th Cir. 2010); 
In re Whirlpool Corp., 597 F.3d 858, 860 (7th Cir. 2010); see 
also In re Perez, 749 F.3d 849 (9th Cir. 2014) (granting 
mandamus after Mohawk on informants privilege ruling); City 
of New York, 607 F.3d at 933 (same on law enforcement 
privilege ruling). 
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B 
 
 Second, a mandamus petitioner must show that his right 
to the issuance of the writ is “clear and indisputable.”  
Cheney, 542 U.S. at 381.  Although the first mandamus 
requirement is often met in attorney-client privilege cases, 
this second requirement is rarely  met.  An erroneous district 
court ruling on an attorney-client privilege issue by itself does 
not justify mandamus.  The error has to be clear.  As a result, 
appellate courts will often deny interlocutory mandamus 
petitions advancing claims of error by the district court on 
attorney-client privilege matters.  In this case, for the reasons 
explained at length in Part II, we conclude that the District 
Court’s privilege ruling constitutes a clear legal error.  The 
second prong of the mandamus test is therefore satisfied in 
this case. 
 

C 
 
 Third, before granting mandamus, we must be “satisfied 
that the writ is appropriate under the circumstances.”  Cheney, 
542 U.S. at 381.  As its phrasing suggests, that is a relatively 
broad and amorphous totality of the circumstances 
consideration.  The upshot of the third factor is this:  Even in 
cases of clear district court error on an attorney-client 
privilege matter, the circumstances may not always justify 
mandamus. 
 
 In this case, considering all of the circumstances, we are 
convinced that mandamus is appropriate.  The District Court’s 
privilege ruling would have potentially far-reaching 
consequences.  In distinguishing Upjohn, the District Court 
relied on a number of factors that threaten to vastly diminish 
the attorney-client privilege in the business setting.  Perhaps 
most importantly, the District Court’s distinction of Upjohn 

231



on the ground that the internal investigation here was 
conducted pursuant to a compliance program mandated by 
federal regulations would potentially upend certain settled 
understandings and practices.  Because defense contractors 
are subject to regulatory requirements of the sort cited by the 
District Court, the logic of the ruling would seemingly 
prevent any defense contractor from invoking the attorney-
client privilege to protect internal investigations undertaken as 
part of a mandatory compliance program.  See 48 C.F.R. 
§ 52.203-13 (2010).  And because a variety of other federal 
laws require similar internal controls or compliance programs, 
many other companies likewise would not be able to assert 
the privilege to protect the records of their internal 
investigations.  See, e.g., 15 U.S.C. §§ 78m(b)(2), 7262; 41 
U.S.C. § 8703.  As KBR explained, the District Court’s 
decision “would disable most public companies from 
undertaking confidential internal investigations.”  KBR Pet. 
19.  As amici added, the District Court’s novel approach has 
the potential to “work a sea change in the well-settled rules 
governing internal corporate investigations.”  Br. of Chamber 
of Commerce et al. as Amici Curaie 1; see KBR Reply Br. 1 
n.1 (citing commentary to same effect); Andy Liu et al., How 
To Protect Internal Investigation Materials from Disclosure, 
56 GOVERNMENT CONTRACTOR ¶ 108 (Apr. 9, 2014) 
(assessing broad impact of ruling on government contractors).   
 

To be sure, there are limits to the impact of a single 
district court ruling because it is not binding on any other 
court or judge.  But prudent counsel monitor court decisions 
closely and adapt their practices in response.  The amicus 
brief in this case, which was joined by numerous business and 
trade associations, convincingly demonstrates that many 
organizations are well aware of and deeply concerned about 
the uncertainty generated by the novelty and breadth of the 
District Court’s reasoning.  That uncertainty matters in the 
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privilege context, for the Supreme Court has told us that an 
“uncertain privilege, or one which purports to be certain but 
results in widely varying applications by the courts, is little 
better than no privilege at all.”  Upjohn Co. v. United States, 
449 U.S. 383, 393 (1981).  More generally, this Court has 
long recognized that mandamus can be appropriate to 
“forestall future error in trial courts” and “eliminate 
uncertainty” in important areas of law.  Colonial Times, Inc. 
v. Gasch, 509 F.2d 517, 524 (D.C. Cir. 1975).  Other courts 
have granted mandamus based on similar considerations.  See 
In re Sims, 534 F.3d 117, 129 (2d Cir. 2008) (granting 
mandamus where “immediate resolution will avoid the 
development of discovery practices or doctrine undermining 
the privilege”) (quotation omitted); In re Seagate Technology, 
LLC, 497 F.3d 1360, 1367 (Fed. Cir. 2007) (en banc) (same).  
The novelty of the District Court’s privilege ruling, combined 
with its potentially broad and destabilizing effects in an 
important area of law, convinces us that granting the writ is 
“appropriate under the circumstances.” Cheney, 542 U.S. at 
381.  In saying that, we do not mean to imply that all of the 
circumstances present in this case are necessary to meet the 
third prong of the mandamus test.  But they are sufficient to 
do so here.  We therefore grant KBR’s petition for a writ of 
mandamus. 
  

IV 
 
 We have one final matter to address.  At oral argument, 
KBR requested that if we grant mandamus, we also reassign 
this case to a different district court judge.  See Tr. of Oral 
Arg. at 17-19; 28 U.S.C. § 2106.  KBR grounds its request on 
the District Court’s erroneous decisions on the privilege 
claim, as well as on a letter sent by the District Court to the 
Clerk of this Court in which the District Court arranged to 
transfer the record in the case and identified certain 
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documents as particularly important for this Court’s review.  
See KBR Reply Br. App. 142.  KBR claims that the letter 
violated Federal Rule of Appellate Procedure 21(b)(4), which 
provides that in a mandamus proceeding the “trial-court judge 
may request permission to address the petition but may not do 
so unless invited or ordered to do so by the court of appeals.”  
  
 In its mandamus petition, KBR did not request 
reassignment.  Nor did KBR do so in its reply brief, even 
though the company knew by that time of the District Court 
letter that it complains about.  Ordinarily, we do not consider 
a request for relief that a party failed to clearly articulate in its 
briefs.  To be sure, appellate courts on rare occasions will 
reassign a case sua sponte.  See Ligon v. City of New York, 
736 F.3d 118, 129 & n.31 (2d Cir. 2013) (collecting cases), 
vacated in part, 743 F.3d 362 (2d Cir. 2014).  But whether 
requested to do so or considering the matter sua sponte, we 
will reassign a case only in the exceedingly rare circumstance 
that a district judge’s conduct is “so extreme as to display 
clear inability to render fair judgment.”  Liteky v. United 
States, 510 U.S. 540, 551 (1994); see also United States v. 
Microsoft Corp., 253 F.3d 34, 107 (D.C. Cir. 2001) (en banc).  
Nothing in the District Court’s decisions or subsequent letter 
reaches that very high standard.  Based on the record before 
us, we have no reason to doubt that the District Court will 
render fair judgment in further proceedings.  We will not 
reassign the case. 
 

* * * 
 
 In reaching our decision here, we stress, as the Supreme 
Court did in Upjohn, that the attorney-client privilege “only 
protects disclosure of communications; it does not protect 
disclosure of the underlying facts by those who 
communicated with the attorney.”  Upjohn Co. v. United 
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States, 449 U.S. 383, 395 (1981).  Barko was able to pursue 
the facts underlying KBR’s investigation.  But he was not 
entitled to KBR’s own investigation files.  As the Upjohn 
Court stated, quoting Justice Jackson, “Discovery was hardly 
intended to enable a learned profession to perform its 
functions . . . on wits borrowed from the adversary.”  Id. at 
396 (quoting Hickman v. Taylor, 329 U.S. 495, 515 (1947) 
(Jackson, J., concurring)). 
 
 Although the attorney-client privilege covers only 
communications and not facts, we acknowledge that the 
privilege carries costs.  The privilege means that potentially 
critical evidence may be withheld from the factfinder.  
Indeed, as the District Court here noted, that may be the end 
result in this case.  But our legal system tolerates those costs 
because the privilege “is intended to encourage ‘full and frank 
communication between attorneys and their clients and 
thereby promote broader public interests in the observance of 
law and the administration of justice.’”  Swidler & Berlin v. 
United States, 524 U.S. 399, 403 (1998) (quoting Upjohn, 449 
U.S. at 389).   
 

We grant the petition for a writ of mandamus and vacate 
the District Court’s March 6 document production order.  To 
the extent that Barko has timely asserted other arguments for 
why these documents are not covered by either the attorney-
client privilege or the work-product protection, the District 
Court may consider such arguments.   
 

So ordered. 
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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The U.S. Chamber of Commerce (U.S. Chamber) seeks leave to intervene in this appeal. In 

light of the U.S. Chamber’s in-depth knowledge of the U.S. experience with jurisdictional issues 

similar to those raised in this case, the U.S. Chamber is ideally situated to provide this Court with the 

significant business context to the matters that may be decided on this appeal.  

2. The U.S. Chamber has a demonstrated interest in the subject-matter of this appeal. Among 

other activities, the U.S. Chamber has been involved in cases involving similar issues in the United 

States for many years. Most recently, the U.S. Chamber has intervened as amicus curiae in two 

significant and relevant cases before the U.S. Supreme Court. In 2013, the U.S. Chamber filed an 

amicus brief in a case dealing with the issue of whether adjudicative jurisdiction may properly be 

exercised over a parent corporation based on the in-forum activities of a subsidiary (DaimlerChrysler 

AG v Bauman). The preceding year, the U.S. Chamber filed a brief in a case dealing with the 

expansive assertion of jurisdiction over claims arising in a foreign jurisdiction under the U.S. Alien 

Tort Statute (Kiobel v Royal Dutch Petroleum Co). The issues in these prior cases overlap with those 

in the present appeal and are part of a general trend in relation to global forum shopping. 

3. Furthermore, the U.S. Chamber has investigated, analyzed and given testimony before the 

U.S. Congress regarding the issues that have arisen in the United States as a result of the patchwork 

of varied legislation among the U.S. states dealing with the recognition and enforcement of foreign 

judgments. 

4. The U.S. Chamber intends to focus its submissions on matters that are not significantly 

developed in the facta filed by the appellants: the policy issues and practical business and political 

implications arising from an expansive conception of jurisdiction over the recognition and 

enforcement of foreign judgments. Based on its history of dealing with similar matters on behalf of 

the business community in the United States, the U.S. Chamber is well-suited to provide that 

perspective. 
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B. The U.S. Chamber’s Background and Mandate 

5. The U.S. Chamber is the world’s largest business federation. It represents the interests of 

more than 3 million businesses of all sizes, sectors and regions in the United States of America, as 

well as many businesses from other countries.1 

6. A major purpose of the U.S. Chamber is to develop, implement and influence policy on 

important issues affecting business. Among other advocacy and informational activities, the U.S. 

Chamber provides testimony before Congress; disseminates reports and statements to policymakers, 

the public and the media; sponsors research; and sends comments and letters to elected 

representatives and government regulators.2 

7. In addition, the U.S. Chamber regularly advocates on behalf of its members for the fair 

treatment of business in U.S. courts and before regulatory agencies. These efforts include filing 

lawsuits that challenge federal regulations or other governmental actions that are believed to be 

unlawful or that improperly harm business interests and job growth, and filing amicus curiae or 

intervener briefs to provide information on the practical implications of legal decisions to the broader 

business community.3 

C. The U.S. Chamber’s Activities and Expertise 

8. The U.S. Chamber has a well-established history of participating in litigation involving 

matters of law and public policy that affect business. This is particularly true at the U.S. Supreme 

Court, where the U.S. Chamber has participated as amicus curiae since 1977. At present, the U.S. 

Chamber is recognized as a significant organization among amici in the Supreme Court bar. The U.S. 

Chamber also intervenes regularly in U.S. federal courts and state courts.4 

9. The U.S. Chamber’s amicus briefs are regarded by U.S. courts, legal academics, and the 

media as helpful to the courts in their decision making.5 

                                                 
1 Affidavit of Lily Fu Claffee sworn on July 28, 2014 (“Claffee Affidavit”) at para. 4: Motion Record, Tab 2, p. 10. 
2 Claffee Affidavit at para. 5: Motion Record, Tab 2, p. 10. 
3 Claffee Affidavit at para. 6: Motion Record, Tab 2, p. 10. 
4 Claffee Affidavit at para. 14: Motion Record, Tab 2, p. 13. 
5 Claffee Affidavit at para. 19: Motion Record, Tab 2, p. 15. 
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10. At the Supreme Court level, the U.S. Chamber filed 40 amicus briefs in 2013. During the last 

two Supreme Court terms, the significant cases in which the U.S. Chamber was involved have 

included a wide range of matters significant to the business community.6 

11. In addition, the U.S. Chamber has recently been involved in a number of high profile cases 

that are relevant to this appeal: 

(a) Kiobel v Royal Dutch Petroleum, 133 S Ct 1659 (2013): A case involving 

international commerce and the jurisdiction of U.S. courts. At issue was whether and 

under what circumstances the Alien Tort Statute allows U.S. courts to recognize a 

cause of action for violations of the law of nations occurring within the territory of a 

sovereign other than the United States. In the course of its submissions in the case, the 

U.S. Chamber addressed the foreign policy implications of making the United States a 

magnet jurisdiction for overseas disputes. It also argued that the significant expense 

and potential bad publicity enabled by allowing access to U.S. courts for alleged 

misdeeds in foreign jurisdictions had the potential to force settlements in 

unmeritorious cases. 

(b) DaimlerChrysler AG v Bauman, 134 S Ct 746 (2014): A case involving the 

adjudicative jurisdiction of U.S. courts over foreign defendants. At issue was whether 

general adjudicative jurisdiction could be asserted over a foreign parent company 

based solely on the contacts of its indirectly-held subsidiary within the United States. 

The U.S. Chamber argued, among other things, that commerce benefits from clear 

rules regarding jurisdiction, and that “extraordinary assertions of general jurisdiction 

‘may dissuade foreign companies from doing business in the United States thereby 

depriving United States customers of the full benefits of foreign trade.’“ 

(c) Goodyear Dunlop Tires Operations, SA v Brown, 131 S Ct 2846 (2011): A further 

case involving jurisdiction. At issue was whether North Carolina was a proper 

jurisdiction for a personal injury claim against a foreign defendant, based on an 

incident that occurred in France with respect to a tire that was made in Turkey and 

                                                 
6 Claffee Affidavit at para. 15: Motion Record, Tab 2, p. 13. 
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sold in Europe. The U.S. Chamber argued that extending the categories of general 

jurisdiction to include merely placing products into the stream of U.S. commerce 

would have deleterious effects for U.S. businesses and for foreign commercial 

relations.7 

12. The U.S. Chamber views these prior cases and this appeal as significant to the general issue of 

“global forum shopping”, which is a matter of concern to the business community that the U.S. 

Chamber represents.8 

13. In addition to the U.S. Chamber’s litigation activities and experience, the U.S. Chamber has 

also been involved in more general research and analysis that may be relevant to a determination of 

the present appeal. The U.S. Chamber Institute for Legal Reform, a non-profit affiliate of the U.S. 

Chamber, has published a position paper entitled “Taming Tort Tourism”, which sets out a case for 

legislating a federal solution to foreign judgment recognition in the United States. The paper explains 

the varied approaches that have been taken to recognition and enforcement of foreign judgments 

among the various U.S. states.9 

14. The “Taming Tort Tourism” paper builds upon testimony delivered to the U.S. Congress in 

2011 on behalf of the U.S. Chamber and the U.S. Chamber Institute for Legal Reform on the subject 

of global forum shopping. The research and testimony on these issues describes a wider trend of the 

pursuit of tort lawsuits in weak or corruptible foreign courts in order to secure large awards, after 

which the prevailing parties attempt to legitimize the judgments in countries with liberal rules 

favoring recognition of foreign judgments.10 

15. The U.S. Chamber’s knowledge of the history of this trend, the different jurisprudential 

approaches to the enforcement of foreign judgments, and the deficiencies that have been noted in 

more lenient jurisdictions, may assist this Court in evaluating the potential ramifications of its 

decision in this case.11 

                                                 
7 Claffee Affidavit at para. 16: Motion Record, Tab 2, p. 14. 
8 Claffee Affidavit at para. 17: Motion Record, Tab 2, p. 15. 
9 Claffee Affidavit at para. 20 and Ex. F: Motion Record Tabs 2 and 2F, pp. 15 and 236-269. 
10 Claffee Affidavit at para. 21: Motion Record, Tab 2, p. 16. 
11 Claffee Affidavit at para. 22: Motion Record, Tab 2, p. 16. 
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D. Public Interest Nature of the Issues on Appeal 

16. The issues to be determined in this appeal are matters of significant concern to the business 

community. Indeed, the U.S. Chamber believes that a determination in this appeal may affect 

Canada/U.S. trade, which is the world’s largest bilateral trade relationship. These are issues that 

transcend the immediate interests of the parties.12 

E. Focus of the Moving Party’s Proposed Intervention 

17. If granted leave to intervene in this appeal, the U.S. Chamber intends to provide submissions 

from a policy perspective, and highlight the practical business and political implications that can be 

expected if actions for recognition and enforcement of foreign judgments are permitted in 

circumstances where the judgment debtor has no contact with the recognizing forum. Some of these 

effects are briefly referred to in the facta of the appellants. However, the U.S. Chamber has extensive 

experience in addressing the very same issue in the United States, and is well-suited to elaborate on 

those implications for this appeal based on the U.S. experience.13 

18. In particular, the U.S. Chamber intends to argue that an overly expansive assertion of 

jurisdiction in the recognition and enforcement context raises similar concerns to the misuse of Alien 

Tort Statute claims in the United States to exert jurisdiction for non-judicial and often political 

purposes (a practice that has now been curtailed as a result of the Supreme Court’s decision in 

Kiobel). The U.S. Chamber will argue that just as an expansive reading of jurisdiction under the Alien 

Tort Statute deterred investment in developing countries, an expansive conception of jurisdiction in 

the recognition and enforcement context would provide a strong disincentive for foreign companies to 

do business in the recognizing forum, and could cause them to direct their investments to alternate 

markets with more predictable legal risks. The U.S. Chamber will explain that expansive enforcement 

jurisdiction would deter companies from establishing subsidiaries in the forum, hiring independent 

contractors based in the forum, or engaging in transactions with domestic distributors and other 

business partners. In short, foreign investment and cross-border trade would suffer.14 

                                                 
12 Claffee Affidavit at paras. 7 and 25-26: Motion Record, Tab 2, pp. 10 and 17. 
13 Claffee Affidavit at para. 29: Motion Record, Tab 2, p. 17. 
14 Claffee Affidavit at para. 30: Motion Record, Tab 2, p. 17. 
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19. In the U.S. Chamber's view, permitting recognition and enforcement actions without a 

connection to the forum would not merely subject companies to the needless expense of defending a 

multiplicity of foreign proceedings that have no legitimate legal purpose for the judgment creditor 

(since by definition the judgment debtor has no assets there). Such actions often have the design, and 

the effect, of pressuring the foreign company to settle even meritless claims as a result of the 

publicity that may attend the imprimatur of a respected court on a foreign judgment that could 

otherwise lack credibility. For example, the U.S. Chamber will explain that, in the U.S. experience, 

several suits in respect of allegations of foreign wrongdoing have been timed to coincide with 

important dates for publicly-traded companies, with the apparent hope that settlement pressure could 

be exerted through the effect of negative publicity on share prices.15 

20. Many of the risks of an overly-expansive conception of jurisdiction, and the resulting and 

related issue of forum shopping, have already materialized in the United States. It is notable that U.S. 

courts have recently begun to take action against these abuses, and that several states have enacted 

legislation dealing with recognition and enforcement of foreign judgments (based on draft legislation 

proposed by the Uniform Law Commission in 2005) to address the risks of an overly-lenient 

recognition and enforcement regime. The U.S. Chamber can elaborate on this context for the benefit 

of the present appeal.16 

PART II: STATEMENT OF THE QUESTION IN ISSUE 

21. The question to be determined on this motion is whether to grant the U.S. Chamber leave to 

intervene in this appeal. 

PART III: STATEMENT OF ARGUMENT 

A. The Test on a Motion for Intervention 

22. This Court has wide discretion in determining whether to grant a motion for intervention. The 

issues to be determined on this motion are whether the U.S. Chamber has: (a) an interest in the 

                                                 
15 Claffee Affidavit at para. 31: Motion Record, Tab 2, p. 18. 
16 Claffee Affidavit at para. 32: Motion Record, Tab 2, p. 18. 
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outcome of the proceedings; and (b) submissions that will be useful to this Court and different from 

those of the parties.17 

23. The U.S. Chamber should be granted leave to intervene in this appeal. It has a demonstrated 

interest in the issues on this appeal and will provide this Court with useful submissions that will be 

different from those of the other parties. 

B. The U.S. Chamber has a Demonstrated Interest 

24. This Court should recognize a proposed intervener’s interest in an appeal if the moving party: 

(i) has a stake in “important public law issues” to be considered; (ii) represents an “interest directly 

affected by the appeal”; or (iii) will assist to correct an “imbalance of representation” on the appeal.18 

25. The U.S. Chamber has a demonstrated interest in this appeal through its members’ direct stake 

in the public issues it raises. The U.S. Chamber is the largest business federation in the world, and its 

major purpose is to represent its members’ interests in fora such as the proceeding before this Court.19 

26. Furthermore, the U.S. Chamber has an established practice of acting as amicus curiae in 

proceedings before U.S. courts in cases that are directly relevant to the present appeal. The U.S. 

Chamber has also been involved in relevant general research and analysis, including by publishing a 

position paper on the United States’ experience with recognition and enforcement of foreign 

judgments and by giving testimony before Congress with respect to global forum shopping.20 

C. The U.S. Chamber Will Make Submissions that are Useful and Different  

27. This Court should grant intervener status if the moving party will “present argument from a 

different perspective with respect to some of the issues” raised in the proceedings. Further, an 

                                                 
17 R v Finta, [1993] 1 SCR 1138 at 1142; Rules of the Supreme Court of Canada, SOR/2002-156, rr 55, 57. 
18 R v Finta, [1993] 1 SCR 1138 at 1142-1143; Reference re Workers’ Compensation Act, 1983 (Nfld), [1989] 2 SCR 335 
at 340. 
19 Claffee Affidavit at paras. 4 to 8: Motion Record, Tab 2, pp. 10-11. 
20 Claffee Affidavit at paras. 16 to 23: Motion Record, Tab 2, pp. 14-16. 
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intervention “is welcomed if the intervener will provide the Court with fresh information or a fresh 

perspective on an important constitutional or public issue.”21 

28. The U.S. Chamber proposes to provide submissions from a policy perspective, and highlight 

the practical business and political implications that can be expected if actions for recognition and 

enforcement of foreign judgments are permitted in circumstances where the judgment debtor has no 

contact with the recognizing forum. The facta of the appellants refer to some of these effects. 

However, the U.S. Chamber has extensive experience in addressing the very same issue in the United 

States, and is well-suited to elaborate on those implications for this appeal based on the U.S. 

experience. The specific legal submissions proposed by the U.S. Chamber offer this Court a different 

and useful perspective on the issues in dispute.22 

29. If granted leave to intervene, the U.S. Chamber will expand on the positions outlined above in 

its written and oral submissions. 

PART IV: SUBMISSIONS CONCERNING COSTS 

30. The U.S. Chamber requests that there be no order as to the costs of this motion. 

PART V: ORDER REQUESTED 

31. The U.S. Chamber respectfully requests that this Court grant it leave to intervene in this 

appeal on the following terms and conditions: 

(a) the U.S. Chamber shall be entitled to serve and file a factum not to exceed 10 pages in 

length; 

(b) the U.S. Chamber shall be granted permission to present oral argument not to exceed 

10 minutes in length at the hearing of this appeal; 

(c) the U.S. Chamber shall not be entitled to raise new issues or adduce further evidence 

or otherwise supplement the record of the parties; and 

                                                 
21 Norberg v Wynrib, [1992] 2 SCR 224 at 225; Reference re Workers’ Compensation Act, 1983 (Nfld), [1989] 2 SCR 335 
at 340. 
22 Claffee Affidavit at paras. 29 to 32: Motion Record, Tab 2, pp. 17-18. 
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(d) costs of this motion and the appeal shall not be awarded to or against the U.S. 

Chamber. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 29TH DAY OF JULY, 2014. 

 

 

Jeffrey S. Leon 
Ranjan K. Agarwal 
Christiaan A. Jordaan 
 
BENNETT JONES LLP 
3400 One First Canadian Place 
P.O. Box 130 
Toronto, Ontario 
M5X 1A5 

Telephone: (416) 863.1200 
Facsimile: (416) 863.1716 
Email:   agarwalr@bennettjones.com 
 
Counsel for the moving party, 
The U.S. Chamber of Commerce 
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PART VII: STATUTES AND REGULATIONS 

Rules of the Supreme Court of Canada, 
SOR/2002-156 

55.  Any person interested in an application 
for leave to appeal, an appeal or a reference 
may make a motion for intervention to a judge. 

[…] 

57.  (1) The affidavit in support of a motion 
for intervention shall identify the person 
interested in the proceeding and describe that 
person’s interest in the proceeding, including 
any prejudice that the person interested in the 
proceeding would suffer if the intervention 
were denied. 

(2) A motion for intervention shall 

(a) identify the position the person 
interested in the proceeding 
intends to take in the 
proceeding; and 

 (b) set out the submissions to be 
 advanced by the person 
 interested in the proceeding, 
 their relevance to the 
 proceeding and the reasons for 
 believing that the submissions 
 will be useful to the Court and 
 different from those of the other 
 parties. 

Règles de la Cour suprême du Canada, 
DORS/2002-156 

55.  Toute personne ayant un intérêt dans 
une demande d’autorisation d’appel, un appel 
ou un renvoi peut, par requête à un juge, 
demander l’autorisation d’intervenir. 

[…] 

57.  (1) L’affidavit à l’appui de la requête 
en intervention doit préciser l’identité de la 
personne ayant un intérêt dans la procédure et 
cet intérêt, y compris tout préjudice que 
subirait cette personne en cas de refus de 
l’autorisation d’intervenir. 

(2) La requête expose ce qui suit : 

(a)  la position que cette personne 
compte prendre dans la 
procédure; 

(b)  ses arguments, leur pertinence 
par rapport à la procédure et les 
raisons qu’elle a de croire qu’ils 
seront utiles à la Cour et 
différents de ceux des autres 
parties. 
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