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Vicknair v. Phelps Dodge Industries, Inc.
No.20100029

VandeWalle, Chief Justice.
[91] Joseph Vicknair and twelve other plaintiffs appealed from a district court
summary judgment dismissing their asbestos-related product liability actions against
Phelps Dodge Industries, Inc., and numerous other companies on the grounds that the
applicable statutes of limitations had run on their claims. We affirm, concluding the
district court did not err in ruling North Dakota’s six-year statute of limitations for
personal injury actions did not apply to the plaintiffs’ claims and in refusing to allow

additional time for discovery before ruling on the summary judgment motion.

I

[912] In December 2002, the plaintiffs were part of a group of individuals who
brought actions in district court against manufacturers, sellers, and distributors of
asbestos-containing products, claiming they were injured by exposure to those
products. All of the plaintiffs involved in this appeal are residents of states other
than North Dakota and do not claim that their exposure to asbestos-containing
products occurred in North Dakota. The numerous corporate defendants are
residents of various states, including North Dakota.

[93] Thedefendants moved to dismiss the plaintiffs’ claims, arguing North Dakota
was an inconvenient forum to conduct the litigation. The district court granted the
motions and dismissed the claims without prejudice. The plaintiffs appealed, arguing

the court erred in dismissing the claims based upon forum non conveniens because

the statutes of limitations had run in all other jurisdictions except North Dakota. This
Court reversed the judgment dismissing the plaintiffs’ claims and remanded for
further proceedings, concluding the availability of an alternate forum is a prerequisite

to application of forum non conveniens and “an adequate alternative forum does not

exist if the statute of limitations has expired in the proposed alternative forum.”
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Vicknair v. Phelps Dodge Indus., Inc., 2009 ND 113, 4 13, 767 N.W.2d 171. We

expressly cautioned, however, that our decision “does not necessarily mean North
Dakota’s applicable statute of limitations will govern in this case.” Id.

[f4] On remand following the first appeal the defendants again moved for
summary judgment, arguing that the applicable statutes of limitations had run on all
of the plaintiffs’ claims. The plaintiffs conceded that the applicable statutes of
limitations in all other potential jurisdictions, which ranged from one to four years,
had run on their claims. They argued, however, that the district court should apply
the “escape clause” of the Uniform Conflict of Laws—Limitations Act, N.D.C.C. §
28-01.2-04, and apply North Dakota’s longer six-year statute of limitations to their
claims. Alternatively, the plaintiffs requested that the court permit additional time
for discovery before ruling on the motion for summary judgment. The district court
concluded the escape clause did not apply and the plaintiffs’ claims were barred by
the statutes of limitations. Judgment was entered dismissing the plaintiffs’ claims

with prejudice.

IT

[915] The plaintiffs contend the district court erred in concluding that the escape
clause in N.D.C.C. § 28-01.2-04 did not apply and that North Dakota’s six-year
personal injury statute of limitations therefore did not govern their claims.'

[16] North Dakota has adopted the Uniform Conflict of Laws—Limitations Act.
See N.D.C.C. ch.28-01.2. Under the Act, limitations laws are treated as substantive
rather than procedural, and ordinarily courts are to apply the statute of limitations of
the state whose law governs the substantive issues in the case. See N.D.C.C. § 28-

01.2-02; Perkins v. Clark Equip. Co., 823 F.2d 207, 210 (8th Cir. 1987); Prefatory

'For purposes of this appeal, we will assume the six-year statute of limitations
in N.D.C.C. § 28-01-16(5) would apply to an asbestos-based products liability action
brought under North Dakota substantive law. See Mertz v. 999 Quebec, Inc., 2010
ND 51,9 8 n.1, 780 N.W.2d 446.
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Note, Uniform Conflict of Laws—Limitations Act, 12 U.L.A. 156 (2008).
According to the drafters of the Uniform Act, the purpose of treating the statute of
limitations as substantive rather than procedural is to discourage “[fJorum shopping
by delay-prone plaintiffs, or by their attorneys, with suits filed in states with long
limitation periods.” Prefatory Note, supra, 12 U.L.A. 156; see also Leflar, The New
Conflicts—Limitations Act, 35 Mercer L. Rev. 461,479 (1984) (“a main purpose of

the new act was to do away with forum shopping”).
[17] Section 28-01.2-02, N.D.C.C., governs the determination of which state’s
statute of limitations will apply in an action brought in this state:

1. Except as provided by section 28-01.2-04, if a claim is
substantively based upon:
a. The law of one other state, the limitation period of that
state applies; or
b. The law of more than one state, the limitation period of
one of those states chosen by the law of conflict of laws
of this state, applies.
2. The limitation period of this state applies to all other claims.

[98] The plaintiffs do notargue that the substantive law of North Dakota will apply
to any of the claims in this case. Each of the plaintiffs’ respective claims is based
upon the substantive law of some other state or states. Thus, if the general choice-of-
law principles of N.D.C.C. § 28-01.2-02 apply, those other states’ respective statutes
of limitations apply and all of the plaintiffs’ claims are barred.

[19] The plaintiffs allege, however, that N.D.C.C. § 28-01.2-02 recognizes an
exception which requires the application of North Dakota’s statute of limitations to
their claims. They rely exclusively upon N.D.C.C. § 28-01.2-04, which provides:

If the court determines that the limitation period of another state
applicable under sections 28-01.2-02 and 28-01.2-03 is substantially
different from the limitation period of this state and has not afforded
a fair opportunity to sue upon, or imposes an unfair burden in
defending against, the claim, the limitation period of this state applies.

The drafters of the Uniform Act, although noting that this provision created an
“escape clause” allowing courts to “avoid injustice in particular cases,” expressly
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cautioned that it “should rarely be employed,” and only in “extreme cases” to avoid
“harsh results.” Uniform Conflict of Laws—Limitations Act § 4, Comment, 12
U.L.A. 162. The drafters further emphasized the limited application of the escape
clause:

Litigants will not often be able to take advantage of the “escape
clause.” It is not enough that the forum state’s limitation period is
different from that of the state whose substantive law is governing; the
difference must be “substantial,” and the “fair opportunity” provision
constitutes a separate and additional requirement. An “escape clause”
is needed, but it is not designed to afford an “easy escape”.

Id. Professor Leflar, who chaired the Committee of the National Conference of
Commissioners on Uniform State Laws that prepared the Uniform Act,see 12 U.L.A.
155, has noted that the escape clause should be “construed as narrowly as possible,”
and although fact situations to which the escape clause may apply “can be imagined,
.. . there cannot be many of them.” Leflar, supra, 35 Mercer L. Rev. at 479-80.

[410] Itiswithin this statutory framework that we consider the plaintiffs’ contention
that the district court erred in failing to apply the escape clause to trigger application
of North Dakota’s six-year statute of limitations. The parties’ arguments on this
issue center upon which party bears the burden of proving whether the escape clause
in N.D.C.C. § 28-01.2-04 applies. The plaintiffs argue that the district court
erroneously placed the burden of proof upon them to establish the escape clause
applied, and that the defendants had the burden to prove all elements of the statute
of limitations, including the non-applicability of the escape clause. They therefore
contend it was incumbent upon the defendants in their motion for summary judgment
to present evidence demonstrating that the statutes of limitations of the other states
whose substantive law would govern the plaintiffs’ claims afforded a fair opportunity
for the plaintiffs to sue upon their claims. The defendants argue that, as the parties
seeking application of the escape clause, the plaintiffs bore the burden of proving the

escape clause applied. They further contend that the plaintiffs failed to present any



evidence that the other states’ statutes of limitations did not afford a fair opportunity
to sue upon their claims, and summary judgment was therefore appropriate.

[11] When a statute is derived from a uniform act it “must be so construed as to
effectuate its general purpose to make uniform the law of those states which enact
it.” N.D.C.C. § 1-02-13. We therefore will seek guidance from decisions in other

states which have interpreted the uniform act, In re Estate of Conley, 2008 ND 148,

915,753 N.W.2d 384 (quoting In re Estate of Allmaras, 2007 ND 130, 9 13, 737

N.W.2d 612), and “[w]e construe uniform laws the same way as other jurisdictions
‘to provide consistency and uniformity in the law.’” Smith v. Hall, 2005 ND 215, 9
17,707 N.W.2d 247 (quoting In re Estate of Krueger, 529 N.W.2d 151, 153 (N.D.

1995)).

[12] The Uniform Act has been adopted in only seven states, see 12 U.L.A. 155,
and there are relatively few reported decisions interpreting the Act. In two cases,
however, courts interpreting the Act have indicated that it is the party urging
application of the escape clause who should have the burden of proof and be required
to present evidence that the limitations period of the other state has not afforded a

fair opportunity to sue upon the claim. In Hall v. Summit Contractors, Inc., 158

S.W.3d 185, 189 (Ark. 2004), the court upheld a summary judgment dismissing the
plaintiff’s claims, concluding that where the plaintiff did not “assert[] any facts that
would indicate that she encountered any kind of substantial barriers to instituting suit
within one year,” but had simply asserted that the other state’s one-year limitations
period did not afford a reasonable opportunity to sue, “this bald assertion of
‘unfairness,” with no evidence to support it, is insufficient to warrant reversal.”

Similarly, in Hein v. Taco Bell, Inc., 803 P.2d 329, 334 (Wash. Ct. App. 1991), the

court affirmed a summary dismissal, concluding that “[a]bsent other evidence
indicating unfairness, we hold that the California limitation period provided Hein
with a “fair opportunity’ to sue.” These cases suggest that it is the party seeking

application of the escape clause who must present evidentiary support for their
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assertion that they did not have a fair opportunity to sue under the other state’s
limitation period.

[913] Further support for this conclusion is found in Kimball v. Landeis, 2002 ND

162,929, 652 N.W.2d 330, in which this Court held that “[a] party who claims the
benefit of an exception to a statute of limitations bears the burden of showing the

exception.” See also Paracelsus Healthcare Corp. v. Philips Med. Sys., Nederland,

B.V., 384 F.3d 492, 497 (8th Cir. 2004). We are also guided by the “familiar

principle that ‘[w]hen a priviso . . . carves an exception out of the body of a statute

29

. .. those who set up such exception must prove it.”” Meacham v. Knolls Atomic

Power Lab., 554 U.S. 84,91 (2008) (quoting Javierre v. Central Altagracia, 217 U.S.

502,508 (1910)). In this case, the plaintiffs seek to apply a narrow exception to the
statute which delineates the broad, general rules for determining which statute of
limitations will govern actions brought in the courts of this state. It is only logical
and fair that the party urging application of the exception should be required to
establish the factual basis for invoking it.

[414] In fact, this case provides an excellent example of why the burden should be
placed upon the party urging application of the exception. The plaintiffs allege that
the defendants should have been required, as support for their summary judgment
motion, to provide evidence demonstrating that the limitations periods of each of the
various other states whose statutes of limitations would have applied to these claims
under N.D.C.C. § 28-01.2-02 would have afforded a fair opportunity for each
individual plaintiff to sue upon their claim. However, at that point (and even now
on appeal) the plaintiffs had never identified how they were burdened or denied a fair
opportunity to litigate their claims by the other states’ limitation periods. The
plaintiffs assert that the determination whether they were afforded a fair opportunity
to litigate their claims was case-specific and fact-specific, but all of the relevant facts
concerning the plaintiffs’ ability to fairly litigate their claims under the other states’
limitation periods are uniquely within the plaintiffs’ own knowledge. The defendants
would have to speculate about the plaintiffs’ possible legal theories, or provide mere
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generalities, if required to provide evidentiary support establishing that these
plaintiffs were afforded a fair opportunity to sue upon their specific, individual
claims. It is far more logical, and fair, to require the plaintiffs to identify and
articulate the exceptional, rare, and harsh circumstances which would warrant
application of the escape clause and to require that they provide evidence
demonstrating they have been denied a fair opportunity to sue upon their claims.

[15] We conclude that the plaintiffs, as the parties urging application of the escape
clause in N.D.C.C. § 28-01.2-04, bore the burden of establishing that the exception
applied. The plaintiffs have made only a “bald assertion of ‘unfairness.”” Hall, 158
S.W.3d at 189. Because the plaintiffs failed to present any evidence demonstrating
that they were not afforded a fair opportunity to sue upon their claims by the other
states’ limitation periods, they failed to raise a genuine issue of material fact on an

issue upon which they bore the burden of proof, see, e.g., Barbie v. Minko Constr.,

Inc., 2009 ND 99, q 6, 766 N.W.2d 458, and summary judgment was appropriate.
The district court did not err in concluding that the escape clause did not apply, North
Dakota’s six-year statute of limitations did not apply, and the plaintiffs’ claims were

barred by the applicable statutes of limitations.

11
[416] The plaintiffs contend that the district court erred in failing to allow additional
time for discovery under N.D.R.Civ.P. 56(f) before ruling on the summary judgment
motion.
[117] Rule 56(f), N.D.R.Civ.P., provides:

Should it appear from the affidavits of a party opposing the motion
that the party cannot for reasons stated present by affidavit facts
essential to justify the party’s opposition, the court may refuse the
application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to be
had or may make such other order as is just.
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[18] This Court explained the application of N.D.R.Civ.P. 56(f) in Horob v. Farm

Credit Servs. of North Dakota ACA, 2010 ND 6, 920, 777 N.W.2d 611:

“Summary judgment is appropriate only after the non-moving
party has had a reasonable opportunity, for discovery to develop his
position.” Choice Fin. Group v. Schellpfeffer, 2006 ND 87,9 9, 712
N.W.2d 855. Under N.D.R.Civ.P. 56(f), a court may order a
continuance to allow additional discovery before deciding a motion for
summary judgment. Whether a court allows additional time for
discovery under N.D.R.Civ.P. 56(f) is within the court’s discretion,
and the court’s decision will not be reversed on appeal absent an abuse
of discretion. Schellpfeffer, at 9. “A court abuses its discretion if it
acts in an arbitrary, unreasonable, or unconscionable manner, or if it
misinterprets or misapplies the law.” Id. (quoting Security Nat’l Bank
v. Wald, 536 N.W.2d 924, 928 (N.D. 1995)).

[19] The underlying purpose of N.D.R.Civ.P. 56(f) is to ensure that a party has a
fair opportunity to conduct discovery before responding to a summary judgment
motion:

Our primary concern under Rule 56(f) is to ensure that parties
are given a full and fair opportunity to conduct necessary discovery
before being required to meet a motion for summary judgment. Rule
56(f) “is intended to safeguard against judges swinging the summary
judgment axe too hastily.” Resolution Trust [Corp. v. North Bridge
Assocs., Inc.], 22 F.3d [1198,] 1203 [(1st Cir. 1994)]. We will apply
the rule to prevent a “rush to summary judgment” when a party has
been denied a fair opportunity to conduct discovery.

Aho v. Maragos, 1998 ND 107, 9 7, 579 N.W.2d 165 (footnote omitted). It is not

enough, however, for a party invoking N.D.R.Civ.P. 56(f) to merely recite
conclusory, general allegations that additional discovery is needed. Rather,
N.D.R.Civ.P. 56(f) requires that the party, preferably by affidavit, identify with
specificity what particular information is sought, and explain how that information
would preclude summary judgment and why it has not previously been obtained.

Choice Fin. Group v. Schellpfeffer, 2006 ND 87, 49 12 and 18, 712 N.W.2d 855.

The plaintiffs did not submit affidavits supporting their request for additional

discovery under N.D.R.Civ.P. 56(f), nor have they drawn our attention to any part
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of the record demonstrating that they explained to the district court the specific
information sought, how the information would have precluded summary judgment,
or why the information had not previously been obtained. Even at this point on
appeal, the plaintiffs have not identified what information further discovery would
provide that would preclude summary judgment.

[20] We also note that these cases were commenced in December 2002, almost
seven years before this summary judgment motion was filed in September 2009.
Even if we disregard the time that these cases were effectively held in abeyance for
dispositive motions or the prior appeal, they have still been actively pending for
several years, affording the plaintiffs more than “a full and fair opportunity to
conduct necessary discovery.” Aho, 1998 ND 107, 9 7, 579 N.W.2d 165. This is
hardly the “rush to summary judgment” the rule is intended to prevent. Id.

[21] We conclude the district court did not act in an arbitrary, unreasonable, or
unconscionable manner, and did not abuse its discretion when it refused to allow
additional time for discovery under N.D.R.Civ.P. 56(f) before ruling on the summary

judgment motion.

v
[922] We have considered the remaining issues and arguments raised by the parties
and find them to be either unnecessary to our decision or without merit. The

judgment is affirmed.

[923] Gerald W. VandeWalle, C.J.
Dale V. Sandstrom
William F. Hodny, S.J.
Allan L. Schmalenberger, S.J.
Lawrence A. Leclerc, S.J.

[124] The Honorable Allan L. Schmalenberger, S.J., the Honorable William F.
Hodny, S.J., and the Honorable Lawrence A. Leclerc, S.J., sitting in place of Maring,
J., Crothers, J., and Kapsner, J., disqualified.
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